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Maria Conn, Plaintiff in Error, vs. Coartes M. Ferres, ef ai., 
Defendants in Error. 
1. Practice, civil—Judgment for costs—Appeal.—A judgment for costs is not a 
final judgment from which appeal will lie. 
2. Equity—Non-suit with leave, ete—Appeal—Whether in suit in equity, a non- 
suit with leave to move to set aside can be taken so as to bring the case be- 
fore the Supreme Court for review, doubted, 


Error to Livingstone Circuit Court. 
Collier & Mansur, for Plaintiff in Error. 
L. C. Slavens, for Defendants in Error. 
Vortxs, Judge, delivered the opinion of the court. 


This action was in the nature of a bill in equity brought by 
the plaintiff to set aside and cancel a deed of trust, executed 
by the plaintiff, on the ground that its execution had been 
procured by fraud. 

2—voL. LX. 17 
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Upon the trial, the court having ruled adversely to the 
plaintiff and excluded her evidence which was offered to sus- 
tain her petition, she took a non-suit with leave to move to 
set tle same aside. 

Upon the taking of the non-suit by the plaintiff, the court 
entered the following judgment: “It is therefore considered 
and adjudged by the court that defendant recover of plain- 
tiff and William C. Samuel, her surety, their costs in this 
behalf expended, and have execution therefor.” 

It appears from an additional or supplemental bill of ex- 
ceptions filed by the plaintiff, that several days after the ren- 
dition of this judgment for costs the plaintiff filed her motion 
to set aside the non-suit, which was afterwards taken up and 
heard by the court and by the conrt overruled. No judg- 
ment of any kind was rendered upon the overruling of this 
motion. 

There is no final judgment rendered in this case from 
which an appeal or writ of error will lie. (Buggess vs. Cox, 
48 Mo., 278.) 

The plaintiff is out of court by her voluntary act. Her suit 
was not dismissed by the court; but at the time judgment for 
costs was rendered, her suit was still in court, she stil] having 
the right to file her motion to set aside the non-suit taken. 
The motion was afterwards filed and overruled; but no judg- 
ment rendered against plaintiff other than the one previously 
rendered for costs. (Bowie vs. Kansas City, 51 Mo., 454.) 

It is also doubtful whether a non-suit with leave to set the 
same aside can be taken on a suit in equity so as to bring the 
ease before this court to be reviewed. (Gill vs. Clark, 54 Mo., 
415.) 

The writ of error in this case is dismissed ; the other judges 
concur. 
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Atchison County v. De Armond. 





Atcuison County, Defendant in Error, vs. Wittiam Der Ar- 

monD, Plaintiff in Error. 

1. County roads—Commissioner appointed to let out contract for improving has 
no right todo the work himself.—A commissioner who is appointed by a 
County Court to “let out a contract” for certain road improvements, and to 
“ superintend the same,” and receives money to be used for that purpose, will 
be held responsible to the county for the money, if he fails to let out the con- 
tract, and cannot relieve himself by showing that he did the work himself, and 
that the amount received was actually expended by him in the improvements, 


Error to Holt Circutt Court. 
Durfee, McKillops §& H. Parrish, for Plaintiff in Error, 
4. H. Vories, for Defendant in Error. 


Defendant was agent for the county, and could not con- 
tract with himself to do the work. (Grumley vs. Webb, 44 
Mo., 444; Rea vs. Copelin, 47 Mo., 80, 83; Wolcott vs. 
Lawrence Co., 26 Mo., 272; Denison vs. County of St. Louis, 
33 Mo., 168.) 


Waener, Judge, delivered the opinion of the court. 


This suit was brought in the Atchison County Circuit Court, 
charging that plaintiff, through the County Court, had ap- 
pointed defendant its commissioner and agent, to let out on 
contract work to be done in throwing up an embankment, 
and otherwise improving a public road in said county, and to 
superintend the same ; that it gave him four hundred dollars 
to he applied to that purpose, and that he.had failed to let 
suid contract to have said work done, and failed to account 
for the money, but had converted the same to his own use; 
and judgment was prayed for the amount. 

On defendant’s application, a change of venue was awarded 
to the Holt County Circuit Court, where defendant filed an 
amended answer, admitting his appointment, the receiving 
of the $400 to be used in and about the defraying of the ex- 
penses of the work; denied the conversion of the money, and 
then alleged that he “entered upon said work and did work 
therein, in throwing up embankments, digging the necessary 
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ditches, drains to drain said part of said road, and carry off 
the water therefrom, and in furnishing timber, erecting the 
necessary culverts and bridges on said road, to the amount of 
all the money so paid the defendant.” ‘This latter part of the 
answer was, on the motion of pl:intiff, stricken out as consti- 
tuting no defense. The defendant excepted, and failing to 
file any further answer, a final judgment was rendered against 
him, and he sued out his writ of error. 

The only question is, whether that part of the defendant’s 
answer stricken out constituted any defence against plaintiff's 
claim. The allegation in the petition admitted by the an- 
swer, is, that plaintiff, throngh the County Court, appointed 
defendant a commissioner and agent, to let out certain work 
on contract and superintend the same, and that four hundred 
dollars was appropriated and delivered to defendant to pay 
for the work. The matter stricken out does not pretend that 
the defendant pursued his authority, but states that he en- 
tered upon and did the work himself, to the amount of the 
money he received. The appointment and agency were the 
extent of his authority, and he could legally proceed in no 
other manner than that contained in the power delegating 
the trust. Counties, in the erection of public works, are under 
the necessity of acting through agents, and those agents must 
pursue the authority conferred on them. An‘agent is not 
allowed to make a profit out of his trust, because no person 
having a duty to perform can be allowed to place himself in 
a situation in which his interest and his duty may conflict. 
The agency was to let out the contract and superintend the 
work; that implied that some person should be contracted 
with, and that the agent should superintend and see that he 
fulfilled his contract and complied with his agreement. But 
the agent could not contract with himself, nor was he a proper 
person to superintend his own work and determine his own 
compensation. 

In building bridges the universal custom is to appoint a 
commissioner to let out the same by contract and superin- 
tend the construction; but I apprehend that it was never sup- 
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posed that a commissioner could go on and do the work un- 
der his own superintendence, and then recover as on a guan- 
tum meruit. 

The county had the authority to appoint the defendant a 
commissioner and agent for the purpose of making the con- 
tract. A contract was necessary to give any person any 
rights in the premises. Any other rule would lead to disas- 
trons consequences, and allow the people’s money to be 
squandered and frittered away by abuses of public trust, and 
through the instrumentality of faithless agents. 

The judgment should be affirmed; all the judges concur. 





° 


Ira Brown, Defendant in Error, vs. Toomas Turner, Plain- 
tiff in Error. 
1. Landlord aud tenant—Emblements, sale of.—A tenant not indebted for rent, 


although owing his landlord on other scores, has a right to sell a crop of his 
own raising. 


Error to DeKalb Circuit Court. 
S. G. Loring, for Plaintiff in Error. 


The tenant abandoned the premises of his own accord, 
leaving the corn ripe but standing ungathered on the prem- 
ises. Under this state of facts the emblements went to the 
Jandlord, and plaintiff could get no title to them, as against 
the defendant, through Taylor. (Brown vs. Thurston, 56 Me., 
128: Tay]. Ld. & Ten., 5 ed., p. 397; Greenl. Cr. Real Pr., 
253; Bear vs. Bretzer, 16 Penn. St. 175; Goff vs. Levan, 
Ii., 181; White vs. Brown, 78 Lans., [N. Y.] 79; Calhoun 
vs. Curtis, 4 Mete., [Mass.] 415; Elliott vs. Powell, 10 Watts, 
454; Willey vs. Connor, 44 Vt., 68; Tripp vs. Hasceig, 20 
Mich., 254; Creed vs. Kirkham, 47 IIl., 349; Bain vs. Clark, 
10 Johns. [N. Y.], 424; Matthews’ Adm’r vs. Tobener, 39 
Mo., 119; Alles vs. Hinckler, 36 Ill., 277; 1 Hill. Mort., 8 
ed. p. 180, n. C.; McLean vs. Bovee, 24 Wis., 295.) 
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Strong, for Defendant in Error. 


Suerwoop, Judge, delivered the opinion of the court. 


Plaintiff bronght suit on two promissory notes. Defend- 
ant pleaded as a defense to the action, that plaintiff was in- 
debted to him in a much larger sum for corn sold and deliv- 
ered by defendant to plaintiff, at the special instance and re- 
quest of the latter, and judgment was asked for the residue of 
such amount after satisfying the notes in suit. 

Upon trial had, without the intervention of a jury, the 
claim of the defendant was disallowed, and judgment ren- 
dered for the sum claimed in the petition. 

The evidence tended to show that the corn was, under the 
direction of the plaintiff, gathered from the premises of the 
defendant, by one Glazier, to whom plaintiff had sold it, and 
also that it was purchased by plaintiff of one Taylor, the de- 
fendant’s tenant, who, after the corn ripened, and before it 
was gathered, sold and received payment therefor and de- 
livered possession thereof to plaintiff, and then left the premi- 
ses. 

It is entirely unnecessary to consider the declarations of 
law asked by defendant, as he failed in any manner to show 
that the corn was his. Taylor may have been the tenant of 
defendant, and may have been indebted to him, as the evi- 
dence also tended to show; but this indebtedness was not 
shown to have arisen from rent due, nor was it shown that 
any rent whatever was due to the defendant from Taylor, 
who under such circumstances, had a perfect right to sell the 
crop which he had raised on the premises. 

The judgment is affirmed ; the other judges concur. 
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James Apercromstr AND Toomas Jounston, Co-partners, ete., 
Plaintiffs in Error, vs. Asuer F. Ery, anp Tue Boarp or 
Epvucation oF THE Town or Cameron, Defendants in Error. 

1. Mechanic's lien— Public school houses not subject to.—A school house and lot, the 


title to which is vested in the State Board of Education, is not subject to a 
mechanie’s lien. (Wagn. Stat., 907.) 


Error to Clinton Circuit Court. 
J. F. Harwood, for Plaintiffs in Error. 


The 1st section of the Mechanic’s Lien Law, (Wagn. Stat., 
907) is broad enough to embrace school houses, and the law 
should be liberally construed in favor of laborers and mate- 
rial men. (Putnam vs. Ross, 46 Mo., 337; Oster vs. Raben- 
nean, Jd., 595.) The cases of Dunn vs. North Mo. R. 2. Co., 
(24 Mo., 493) and McPheeters vs. Merrimac Bridge Co., (28 
Mo., 465) were decided under the special lien law applicable 
to St. Louis county, and did not embrace all the provisions 
of the general lien law, under which this action was com- 
menced. 


S. H. Corn and T. E. Turney, for Defendants in Error, 
relied on Dunn vs. North Mo. R. R. Co., 24 Mo., 493; Me- 
Pheeters vs. Merrimac Bridge Co., 28 Mo., 465. 


Napron, Judge, delivered the opinion of the court. 


This suit is brought to enforce a mechanic’s lien against a 
school house and the lots upon which it was erected, the title 
to which was vested in the Board of Education, who are co- 
defendants; and the only question in the case, is, whether 
the building and lots so sued are within the meaning of the 
law in relation to mechanie’s liens. (Wagn. Stat., 907.) 

The terms of the law are sufficiently general to embrace 
school houses as well as all other buildings for publie pur- 
poses; but the decisions of this court in Dunn vs. N. M. R. 
R. Co., (24 Mo., 493) and McPheeters vs. Merrimac Bridge 
Co., (23 Mo., 465) have restricted these terms of the special 
St. Louis act—and indeed of the general law which uses the 
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same terms—to buildings, ete., belonging to private individu- 
als. The reasons for this discrimination are set forth at 
large in the decisions, and it is unnecessary to repeat them. 
School houses undoubtedly occupy a position not less favored 
by the constitution and laws than bridges. 

Besides, these decisions were made long anterior to the 
present lien law, and if the legislature had been dissatisfied 
with them, the terms of the law could have been easily modi- 
fied soas toembrace such buildings. But the general law has 
adopted the same terms used in the special law, since the de- 
cisions referred to. ; 

We think, therefore, the demurrer was properly sustained, 
and the judgment is affirmed. 





Henry Burenarr Defendant in Error, vs. Hiram Browy, 
Plaintiff in Error. 

1. Promissory note--Verdict—Judgment—Assessing damages.—In suit ona note 

where there is a general verdict for plaintiff, but no finding of the amount of 


recovery, the court cannot proceed to enter up judgment therefor. (Snadon’s 
Adm’r vs. Nickell, 42 Mo., 169.) 


Error to Livingstone Circuit Court. 
J. M. Davis, with H. M. Pollard, for Plaintiff in Error. 
C. H. Mansur, for Defendant in Error. 
Napron, Judge, delivered the opinion of the court. 


This case is in all respects like the case of Snadon’s Adm’r 
vs. Nickell (42 Mo., 169). 

In a suit on a note, the only defense was, that the defend- 
ant did not execute it, and there was a general verdict for the 
plaintiff. On this verdict the court entered a judgment for 
the amount of the note and interest, which it is plain, on the 
authority of the case cited, could not be done. 

The judgment is therefore reversed and the canse remand- 
ed. The other judges concur. 
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Mosres GreEenaBavum, ef al., Respondents, vs. Tuomas T. Ex- 
uiotr, Adm’r of Samcen Tartor, deceased, Appellant. 


1. Promissory note—Promise and refusal to surrender after payment— Double 
payment of note—Action to recover back money— Res adjndicata.—An admin- 
istrator, after personal service, obtained judgment by default on a note given to 
the intestate, and realized tle amount due, and the maker subsequently sued to 
recover back the money, claiming that the debt had already been paid to the de- 
ceased. The proof showed merely a promise of the latter to deliver up the 
note. Held, 1st, that the duty of surrendering it was a moral and not a legal 
obligation, and not a good consideration for the promise, and hence, that such 
agreement would not sustain the action against the administrator; 2nd, that 
the judgment in favor of that officer, in the suit brought by him, was res adjudi- 
cata ; and the failure to set up therein the defense of payment conclusively 
barred the maker from subsequently prosecuting the claim. Such is the rule 
as now established in all cases, unless the party can slow some ground for 
equitable interference. 

Administration —Action against estate— Limitation as to claims. — The 
cause of action, against an administrator for money, alleged to have been 
wrongfully collected by him on a note, accrues at the date of the payment 
thereof. And, the statutory limitation of two years against such claims, being 


then in force, failure to present the claim against the estate within two years 
from the time of payment, will bar it, notwithstanding that the administration 
may have been commenced when the three years’ limitation act was in ope- 
ration. 


Appeal from Chariton Circuit Court. 
Charles 4. Winslow, for Appellant. 


I. Respondents having appeared to the action on the note 
commenced by Dewey and failed to make the defense of pay- 
ment, cannot recover back the amount they have been com- 
pelled to pay on the judgment in that case. The payment 
of the note to Taylor in his lifetime, if made, was a good de- 
fense to the action on the note, and being simply a defense, 
should have been made at the time, and not having been so 
made, is res judicata. (LeGuen vs. Gouverneur, | Johns. 
Cas., 491; also opinion of Kent., J., p. 502; Whire v. Ward, 
9 Jolins., 2832; Loomis vs. Pulver, 9 Jolns., 244; Walker vs. 
Ames, 2 Cow., 428; Binck vs. Wood, 43 Barb., 315; Freem. 
Judg., $§ 285-89, and notes; Cadwaleder vs. Atchison, 1 
Mo., 659; Yantis vs. Burdett, 3 Mo. 457; Hackworth vs. 
Zollars, 30 Ia., 433; Binford vs. Kersey, 48 Miss., 643.) The 
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ease of Whitcomb vs. Williams, (4 Pick., 228) and the few 
other similar cases are no longer considered good law, and 
have either been explained away on their peculiar facts, or 
equarely overruled, (Hunt vs. Johnston, 23 Mo., 482; Wood- 
burn vs. Renshaw, 82 Mo., 202; Price vs. Cannon, 3 Mo., 
453; 1 Pars. Cont., [5 ed.] 428, e¢ seg. and notes.) 

II. Taylor’s promise to deliver the note is without any le- 
gal force whatever. The note was paid and valueless in Tay- 
lor’s hands, since a good defense existed against it; and ina 
proper case he might have been compelled to deliver it up to 
be canceled. He was no longer justified in retaining it. A 
naked promise to do what one is compelled in law or 
equity to do, is withont consideration and void. (Crosby vs. 
Wood, 2 Seld.. [N. Y.] 374; Farrington vs. Bullard, 40 Barb., 
[N. Y.] 512; Cowper vs. Green, 7M. & W., 641; Russell 
vs. Buck, 11 Vt., 166; McDonald vs. Neilson, 2 Cow., 1833 
Price vs. Cannon, 3 Mo., 453.) 

Conceding that a moral obligation really existed, that alone 
will not support a promise. (Mills vs. Wyman, 3 Pick., 207; 
2 Am. Lead. Cas., [4 ed.] pp. 177-80; 1 Pars. Cont., [5 ed.] 
430, ef seg. and notes; Hunt vs. Johnston, 23 Mo., 432; 
Woodburn vs. Renshaw, 32 Mo., 197.) But there was no 
moral obligation resting on Taylor at the time he made the 
promise, within the meaning of the authorities. That obliga- 
tion came into existence only upon the alieged second pay- 
ment of the money, several vears after the promise. (Cook 
vs. Bradiev, 7 Conn., 57; Smith vs. Ware, 13 Johns., 257; 
Bently vs. Morse, 14 Johns., 468; Edwards vs. Davis, 16 
Jolins., 284, note (a.); Stafford vs. Bacon, 1 Hiill., [N. Y.] 
538; Ehle vs. Judson, 24 Wend., 97; Mills vs. Wyman, sw- 
pra; 2 Am. Lead Cas., 177-80, [4 ed.]; 1 Pars. Cont., [5 
ed.] 432, e¢ seg. and notes; Kennerly vs. Martin, 8 Mo., 
698.) 

I{f. The court below erred in giving and refusing instrue- 
tions on the statute of limitations. The limitation of two 
years applied. The demand accrued when the money was 
paid—November 19th, 1866—and at that time the statutes 
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of 1865 were in force. The demand ran two full years, and 
seven days over, between the day it accrued and the day it 
was presented—that is, between November 19th, 1869, and 
November 25, 1871—while the two years law was in force. 
The revision of 1865 contains no savings by which the three 
years limitations was continued in force as to existing admin- 
istration. (Wagn. Stat., 86,§19; 102,§2; Callaway County 
vs. Nolley, 31 Mo., 393; Billion vs. Walsh, 46 Mo., 492 ; Gil- 
ker vs. Brown, 47 Mo., 105.) . 

A literal reading of the statute would bar all demands in 
the time limited after the granting of the first letters, but a 
series of decisions in this court has settled the rule otherwise 
where the demand accrues after the granting of letters. The 
statute in such cases only commences to run from the time 
the demand accrues, instead of the date of the letters. (Mil- 
ler vs. Woodward, 8 Mo., 169; Finney vs. The State, 9 Mo., 
227; Chambers vs. Smith, 23 Mo.. 174; Burton vs. Ruther- 
ford, 49 Mo., 255.) 


Shackelford, tor Respondents, cited in argument, Whit- 
comb vs. Williams., 4 Pick., 228; 1 Pars. Cont., 356; 1 Sto. 
Cont., 431; Train vs. Gold, 5 Pick., 384; 8 Mo., 698; 49 
Mo., 433. 


Waaener, Judge, delivered the opinion of the court. 


This cause was originally brought in the Probate Court of 
- Chariton county, and was presented in the shape of a demand 
against the estate of Samuel Taylor, deceased. There was a 
refusal to allow the demand in the Probate Court, and an 
appeal was taken to the Circuit Court. Ona trial in the 
Circuit Court, before a jury, plaintiffs obtained a verdict and- 
judgment for the amount claimed, and to reverse this judg- 
meiit defendant has prosecuted his appeal. 

The facts show, that on the 24th of March, 1863, the plain- 
tiffs. Greenabaum, Oppenheimer and Chapman, executed their 
joint note to Samuel Taylor, for one thousand dollars, pay- 
able twelve months after date. The petition alleges, that in 
the spring of 1864, plaintiffs paid this note to Taylor. Sub- 
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sequent to this alleged payment Taylor died, and Dewey ad- 
ministered upon his estate. Among the assets that came to 
the hands of the administrator, was the note above mentioned, 
which was inventoried asa portion of the estate. Dewey, as 
administrator, sued the plaintiffs on the note in the Circuit 
Court. 

The summons was served on Chapman, March 24, 1866, 
and the other parties were duly notified by publication, 
which was made returnable to the October Term, 1866. At 
the last named term all the defendants appeared and filed a 
joint answer, setting up payment of the note as their sole 
defense. At the same term of the court the answer was with- 
drawn, and judgment was rendered in favor of the adminis- 
trator, for the amount of the note and interest. 

Execution was issued on this judgment and levied on Chap- 
man’s land, who, on the 18th day of November, 1869, paid 
the amount of the judgment and costs to the sheriff. Elliott, 
the defendant here, succeeded Dewey as administrator, and 
on the 25th day of November, 1871, the plaintiffs commenced 
this proceeding in the Probate Court. 

The gist of the action stated in the petition, is, that Taylor 
made a special promise, when the note was paid, to deliver 
the same to plaintiffs, and save them harmless from its see- 
ond payment. This allegation was put in issue by the an- 
swer. 

The only evidence in the record in reference to any settle- 
ment, payment or promise, is that given in the depositions 
of Green and Fitzpatrick, on the part of the plaintiffs. Green 
says, that when the settlement was made, it was with the 
distinct understanding that Taylor was to deliver up the old 
note, which was paid off, to Chapman, either that evening or 
at the first opportunity thereafter. Fitzpatrick testifies that 
he heard Tavlor say after the settlement, that he would de- 
liver the $1000 note to Chapman that evening as they went 
home, or that he would bring it to Chapman that evening or 
the next day. 

It is evident that this did not constitute such a promise as 
would maintain an action. When the note was paid off it 
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was in effect destroyed; its satisfaction utterly did away 
with its value. Taylor had no right to hold it further, and 
he could not make the giving up of it the consideration of a 
new promise. (Cowper vs. Green, 7M. & W., 633.) The 
validity and legal effect of the note were gone, aud the duty 
of surrendering it was merely a moral one. 

A moral obligation by itself, is not a good consideration 
for a promise. To impart to it any binding character, there 
must be some antecedent legal liability to which it ean attach. 
Parsons says the rule may now be stated as follows: “A 
moral obligation to pay money or to perfom a duty, is a good 
consideration for a promise to do so, where there was origin- 
ally an obligation to pay the money or to do the duty, which 
was enforceable at law but for the interference of some rule 
of law. Thus, a promise to pay a debt contracted during in- 
fancy, or barred by the statute of limitations or bankruptcy, 
is good, without other consideration than the previous legal 
obligation. Dut the morality of the promise, however cer- 
tain or however urgent the duty, does not of itself suffice for 
a consideration. In fact, the rule amounts at present to little 
more than a permission to a party to waive certain positive 
rules of law which would protect him from a plaintiff claim- 
ing a just and legal debt.” (1 Pars. Cont., 5 ed., 434.) 

3ut the more conclusive and controlling proposition of law 
as to the plaintiffs, is, that the matter has become res judicata, 
and they are not at liberty to dispute the verity of the former 
judgment by which their liability was solemnly adjudged. 
When the administrator, Dewey, commenced the action on 
the note, the plaintiffs appeared in court and filed their joint 
answer, setting up payment as adefense. They subsequently 
withdrew that answer, and permitted final judgment to be 
taken against them. They paid the amount on execution, 
and they cannot now be allowed to recover it back. If the 
note was paid to Taylor in his life time, that payment con- 
stituted a good defense to the action, and should have been 
taken advantage of at the time, and the failure of the plain- 
tiffs, when they were thus sued and in court, to make the 
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proper defense, conclusively bars them now from averring 
anything contrary to the record. 

This is the recognized, and I might say, at the present 
time, the universal doctrine. Some of the earlier decisions 
in Massachusetts announced a different rule, but they cannot 
be supported, and are not now regarded as authority. In 
the case of Rowe vs. Smith, (16 Mass., 306) the plaintiff had 
paid $50 on a $400 note and taken areceipt. Afterwards he 
was sued on the $400 note, and judgment was entered against 
him for the whole amount. An action by the plaintiff to 
recover back the $50, was sustained. Parker, C. J., stated 
that his first impression was against the recovery, but it was 
finally sustained on the ground that the defendant had re- 
ecived $50 which he was not entitled to retain, and that he 
could not conscientiously be permitted to keep it. 

The case of Loring vs. Mansfield, (17 Mass., 394) involves 
the same principle decided in Rowe v. Smith, with the dif- 
ference of fact, that in the former case, the plaintiff in the 
second action appeared in the first and contested the recovery, 
but did not attempt to prove the payment for which he after- 
wards brought an action. The court decided, however, that 
he could uot recover; the ground being substantially, that, 
having been in court, he onght to have proved his whole de- 
fense when he had an opportunity. 

In neither case was there any actual trial as to the payment 
claimed to be recovered. This case, therefore, not only im- 
pairs the authority of Rowe ve. Smith, but in fact overrules it, 

The case of Whitcomb vs. Williams, (4 Pick., 228) cited and 
greatly relied on by plaintiffs counsel, does not in the least 
aid him. The case went off on different grounds. Tie court 
say: “In this cause acause of action has been shown, independ- 
ent of the judgment; nor was the proof of the judgment at 
all material to the merits of the case.” 

“ There can be no doubt,” says Freeman, “ that the Mas- 
sachusetts decisions are in direct conflict with the true rule 
upon the subject, both English and American, and they were 
induced by yielding to the hardships of the particular cases 





MAY TERM, 1875. 





Greenabaum, et al. v. Elliott, Adm’r 





in which they were pronounced, and are good illustrations of 
the maxim, ‘ that hard cases make bad precedents.’ ” (Freem. 
Judg., § 286; 2 Sm. Lead. Cas., 667.) “ It is clear, that if 
there be a bona fide legal process under which money is re- 
covered, although not actually due, it cannot be recovered 
back, inasmuch as there must be some end to litigation.” 
(Duke de Cadoral vs. Collins, 4 Ad. & El., 867.) 

A party having found a receipt for a debt which he had 
been compelled to pay by judgment, having sought to recover 
back the money paid, Lord Kenyon, before whom the case 
came, said; “1 am afraid of such a precedent. If this action 
could be maintained, I know not what cause of action could 
ever be at rest. After recovery by procees of law there 
would be no security for any person.” (Marriott vs. Hamp- 
ton, 7 T. R., 269.) 

In the recent case of Huffer vs. Allen, (L. R., 2 Exch., 15) 
it was declared, that, “it was not competent for either party 


to an action to aver anything, either expressing or importing 
a contradiction to the record, which, while it stands, is, as 


between them, of uncontrollable verity.” To the same pur- 


port are nearly all the American cases. (Tilton vs. Gordon, 
1N. H., 33; Broughton vs. McIntosh, 1 Ala., 103; Mitchell 
vs. Sanford, 11 Jd., 695; Corbet vs. Evans, 25 Penn. St., 310; 
Kirklan vs. Brown, 4 Humph., 174; Loomis vs. Pulver, 9 
Jolins., 244; Battey vs. Button, 13 Johns., 187.) 

The case of Walker vs. Ames, (2 Cow., 428) was of special 
hardship. There had been a recovery on an account and 
also on a note given in settlement of the same account. The 
defendant in that action then sued to recover back one-half 
of the judgment thus improperly recovered. The court held 
that the action would not lie; “that there could be no end 
to litigation nor any security to a person,” if such an action 
could be brought. 

It may therefore be stated as the established rule, that 
where a defendant has been legally in court, and fails or neg- 
lects to make his defense if he has one, the judgment will be 
conclusive upon him, unless he can show some ground for 
equitable interference. 
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The court erred in deciding that the plaintiffs could main- 
tain their action. 

The statute of limitations was also interposed as a defense 
and overruled by the court. The record shows that Dew- 
ey, the original administrator, took charge of Taylor’s 
estate January 3rd, 1866, and that on the 20th of the 
same month he published notice of his administration, re- 
quiring all persons having claims against the estate to ex- 
hibit them for allowance within three years. At that time 
three years was the limitation for allowing and classifying 
demands against an estate. In August, 1866, the statutes 
of 1865 took effect, limiting the time for allowance and 
classification to two years. On the 18th of November, 
1869, Chapman, one of the plaintiffs to this suit, satisfied the 
judgment of the administrator against these plaintiffs, and 
at that time the cause of action, if any, accrued in their favor. 
The present demand was not exhibited for allowance until 
November 25th, 1871. It will be thus seen that more than 
two years had run from the time the cause of action had ae- 
cerned, till it was presented. The demand accrued when the 
money was paid, to-wit: Nov. 18th, 1869, and at.that time 
the two years’ limitation was in force. There is no saving 
clause in the administration act, by which the two years’ bar 
is excluded, where the demand accrued after it went into 
operation, although the administration was commenced under 
the three years’ limitation act. 

This court has held, under the limitation law in respect to 
real actions, that where ten years have elapsed from the tak- 
ing effect of the law, the action is barred, although it first ac- 
crued under some act of limitations, which gave a longer pe- 
riod within which to bring it. (Calloway Co. vs. Nolley, 31 
Mo., 393; Billion vs. Walsh, 46 Jd., 492; Gilker vs. Brown, 
47 Id., 105.) 

The case here is stronger. The action accrued under the 
two years limitation, and must be governed by it, and as 
more than that time elapsed before it was brought, the plain- 
tiff's claim was barred. 
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In any view that we can take of the case, the judgment is 
wrong, and it must be reversed. The judgment is reversed ; 
the other judges concur. 





Wittram Braptey, Respondent vs. Coartzs West, Appel- 
lant. 


1. Acknowledgment—Certificate, allegation of as to venue.—Where a conveyance 
is acknowledged before an officer authorized to take the same within the lim- 
its of his jurisdiction, it will be presumed that the acknowledgment was actu- 
ally taken within such limits, without an averment of that fact contained in 
the certificate. 

2. Land and land titles—Legal seizin follows legal title—Adverse possession, what 
necessary to overthrow—Statute of limitations.—Where one has the legal title, 
the legal seizin and possession follow; and any one setting up or claiming 
under an adverse possession, must show that he, or those under whom he 
claims, have had the open, notorious and continued adverse possession, under 
claim of right or color of title, for the period limited by the statute. 

3. Land and land titles—Possession of part of a@ tract, with title to whole, pos- 
session of all—Ouster—Entry by claimant without legal title—Possession of, 
how restricted— Construction of statute—Where the legal owner is in the actual 
possession of a part of the land of which he has the fee, the law invests him 
with the possession of the whole; and he can only be dispossessed by actual 
ouster ; and one afterward entering on the land without the legal title, will be 
restricted in his possession to the part actually occupied or cultivated. The 
statute, (Wagn.Stat., 917, 3 5) making the possession of part of a tract of land 
under a mere color of title, in certain cases, possession of the whole, applies 
only where there is no legal occupancy by the owner of any part. 

4. Adverse possession—Proof of good faith, when not necessary.—In general it is 

sufficient that the possession of land be under claim of title, to clothe it with 

the character of an adverse holding, and to give it efficacy as a defense—when 
of sufficient duration to be a bar—without proof that the possession was ta- 
ken in good faith. But there must be an intent to claim and possess the land. 

Military bounty land—Eniry upon, must be made when, ete—Under a proper 

construction of the statute (Wagn. Stat., 915-16, 32 1, 2) an entry upon mili- 

tary bounty land, to be valid and effectual must be made before the expiration 

of the time limited by 31 that is, within two years after the’ taking 
of adverse possession; otherwise the right of action is gone, and whenever 
that right is barred, the right of entry is closed. 
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6. Legislature—Journals—How far evidence.—Printed copies of the journals of 
the legislature are only prima facie evidence of the original legislative rolls, 
and may be rebutted by testimony showing their inaccuracy. Hence they 
cannot be used in the Supreme Court, where not introduced as evidence in the 
trial of the cause below. 


Appeal from Carroll Circuit Court. 


L. H. Waters, for Appellant. 


I. The deed from Horton to Bradley should have been ex- 
cluded. It was acknowledged more than eight years after 
date, and the certificate fails to show that the justice acted in 
his own or inany town. (Carpenter vs. Dexter, 8 Wall., 513; 
Merchants Bank, ete. vs. Harrison 39 Mo., 433.) 

II. The court erred in giving plaintiffs fifth instruction. 
This is not a case of mixed possession. Defendant, by his 
entry under claim of right and color of title, acquired seizin 
co-extensive with the premises covered by his deed. (Wagn. 
Stat., 917, § 5; Tyl. Ej., 904.) And if, after his entry, plain- 
tiff took possession of any part of the land so entered upon, 
defendant was disseized only to the extent of the part actually 
so occupied. (Schultz vs. Lindell, 30 Mo., 310; Jackson, vs. 
Vermilyea, 6 Cow., 677.) In McDonald vs. Schneider, (27 
Mo., 405) the true owner had the prior possession, and the 
defendant intruded thereon. The case of Griffith vs. Schwen- 
derman, (27 Mo., 412) upon which the plaintiff relied in the 
court below, will not sustain this instruction. That case was 
substantially overruled in Crispin vs. Hannavan (50 Mo., 
545). 

III. This suit being to recover military bounty land, should 
have been begun within two years after the right of action 
accrued. (Wagn. Stat., 915,§1.) This right accrued when 
defendant’s possession became adverse. (Tyl. Ej., 927.) 
Hence, plaintiff's action is barred. (Totten vs. James, 55 
Mo., 494.) 

An entry made as a claim, to avoid the statute of limita- 
tions, must be while there is an existing right of possession, 
otherwise the right of entry is gone. (3 Cr. Dig. Tit., 31, ch. 
2, §§ 16, 19, 21,37; 2 Hill. Real Pr., 170, § 11; 156, §7; 
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2Sm. Lead. Cas., 592; 2 Greenl. Ev., § 545, note 3; Till. 
Ad. Ej., 100.) When the action of ejectment is barred, the 
right of entry is tolled. (Ty). Ej.,70; Smith vs. Lorillard, 10 
Johns., 356; Jackson vs. Wheat, 13 Johns., 43; Pillow vs. 
Roberts, 13 How., 472; Parish vs. Stephens, 3 Serg. & R., 
298; Waln vs. Shearman, 8 Serg. & R., 357; Cranmer vs. 
Hall, 4 Watts & S., 36; Bigler vs. Karns, 4 Watts & S., 
137; Bayard vs. Inglis, 5 Watts & S., 465; Blackw. Tax 
Tit., 661-2.) 


M. T. C. Williams, for Respondent. 


I. The acknowledgment was in form. (2 Seld.422; Thur- 
man vs. Cameron, 24 Wend., 87; 5 Smith, [N. Y.] 279; 1 
Wend., 406; 1 Comst., 77; 41 N. Y., 402; 20 Ill., 402.) 

II. The fifth instruction given by the court for plaintiff is 
proper. Actual occupancy by the rightful owner of part of the 
sand, is constructive possession of the whole, unless he is dis- 
seized by actual occupation. (Hall vs. Powell, 4Serg. & R., 
465; Schultz vs. Lindell, 30 Mo., 317; Cottle vs. Snyder, 10 
Mo., 770; McDonald vs. Snyder, 27 Mo.,405; Johnson vs. 
Prewitt, 32 Mo., 553; Crispin vs. Hannavan, 50 Mo., 545; 
Ang. Lim., § 410; Ad. Ej., 4 ed., 55-6, and cases cited.) 

ILI. The eighth instruction given for plaintiff is correct law. 

The effect of an entry on land by the legal owner animo 
clamandi, is to restore to him the seizin and possession. (3 
Bl. Com., 175; 1 Salk., 246; Altemas vs. Campbell, 9 Watts, 
28; 2 Cr. Dig., 501; Robinson vs. Sweet, 2 Greenl. Rep., 316; 
Ang. Lim., § 378; Holtzapple vs. Phillibaum, 4 Wash. C. C., 
356.) 

Such entry will avoid the statute of limitations. (Gree vs. 
Rolle & Newell, 1 Ld. Raym., 716; Hayward vs. Kinsey, 
12 Mod., 573; Ford vs. Grey, 1 Salk., 286; 8. C.,6 Mod., 44; 
Goodright vs. Carter, Doug]., 486; Bull. N. P., 102, A.; Vin. 
Abr. Tit., “Entry” ; Com. Dig. Tit., “ Claim ;” Bac. Abr. Tit. 
“ Limitations ;” Till. Ad. Ej. C., 4, p. 103.) 

The Pennsylvania statute of 1785, of which ours is a copy, 
has been repeatedly construed, and under the decisions 
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relating thereto, an entry has always been held to avoid the 
statute. (Altemas vs. Campbell, supra; Altemus vs. Long, 
4 Barr, 254; Hinman vs. Cranmer, 9 Barr, 40; Ingersoll vs. 
Lewis, 1 Jones, 212; Miller vs. Shaw, 7 Serg. & R., 129; 
Hood vs. Hood, 1 Casey, 417; Hoopes vs. Garver, 3 Harrie, 
517; Carlisle vs. Stitler, 1 Penn., 8; Holtzapple vs. Philii 
baum, supra ; McCombs vs. Rowan, 59 Penn. St., 418 ; Doug 
las vs. Lucas, 63 Penn. St., 12.) And by theact of April, 1859, 
(1 Pamph. Laws, 603) the provisions of 4 Anne, similar 
to the 2nd section of our Limitation act, requiring suit to be 
brought within one year after entry, are made a part of tho 
limitation Laws of that State: 

Appellant may claim, however, that the statute only ap 
plies where there has been an actual ouster or disseizin in the 
strict common law sense of the term, by an intruder or wrong 
doer, and not where one takes possession of vacant land un- 
der claim and color of title. 


Waener, Judge, delivered the opinion of the court. 


This was an action of ejectment to recover a quarter section 
of land within the military bounty tract. 

The plaintiff proved title by a regular chain from the 
patentee of the government, and the defendant relied on the 
statute of limitations. 

On the trial the plaintiff introduced evidence tending to 
show that on the morning of the 26th of April, 1869, he went 
on the land in company with another person for the purpose 
of leasing the same to him ; that he went around it and found 
the corners, and stepped off forty acres and threw up at the 
cornerssmall mounds. He did not succeed in consummating 
the lease, and whilst he was on the land, defendant and his 
teams came upon it and were ordered off by plaintiff. He 
told defendant that he owned the land and was there to take 
possession and forbid the defendant doing any work upon it. 

Defendant claimed that his lessor, one Lombard, owned the 
land and forbade plaintiff improving it. Defendant’s teams 
went to work plowing on the lands and some of his hands 
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built a rail pen on one side of it. Plaintiff then had some 
plowing done on another piece of the land and employed an 
agent to attend to it for him, and left for his home in 
New York. On the 22nd day of June, 1871, he returned and 
entered upon the land. He found that defendant had ten or 
twelve acres inclosed on the east side, and that his hired men 
were plowing about four acres outside of the enclosure and 
adjoining it. He ordered them off and told them that he 
owned the land. Defendant’s improvements were on the east 
side of the tract, and plaintiffs were on the west side. 

Defendant read in evidence as color of title a deed from 
one Turner to Lombard for the land in question dated April 
16th, 1869, for the consideration as therein stated, of one hun- 
dred and fifty dollars. He then gave evidence in reference to 
his possession. 

The cause was tried before the court sitting as a jury, and 
a judgment was given for the plaintiff. 

The court gave four charges or requests for the plaintiff 
which will be noticed. 

The one numbered four in the series, declared that “the 
plaintiff having the legal title, the legal seizin and possession 
followed the title; and that the defendant setting up an ad- 
verse possession against such legal seizin and possession, must 
show, by evidence satisfactory to the court, that he, or those 
under whom he claims, have had a visible, notorious and 
continuous adverse possession of the land in controversy, 
under claim of right, and color of title thereto, during the 
period limited by the statute of limitations, before the com- 
mencement of this suit, otherwise the statute of limitations is 
no bar or defence against such legal seizin and possession.”* 

The fifth request was that “if the court find from the evi- 
dence, that the plaintiff by himself, his agent or tenant, was 
in the actual possession of a part of the premises in contro- 
versy, as the legal owner of the same, within and during the 
time limited for the commencement of this suit, then the plain- 
tiff had the legal possession of the whole of said premises, and 
could only be dispossessed thereof by actual ouster; that the 
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defendant having entered upon said premises, not having the 
legal title thereto, and occupied and cultivated a part of the 
same could only have possession of the part, so actually oc- 
cupied and cultivated by him; that this adverse possession is 
to be taken strictly, and could not be made out by inference, 
but only by clear and positive proof; that it devolves upon 
the defendant to show by evidence satisfactory to the court, 
the character and extent of his actual possession ; that such 
actual possession must have been open and uninterrupted, 
peaceable and continuous, for the whole time, next before the 
commencement of this action, limited by the statute of limi- 
tations, and that the plaintiff is entitled to recover all that 
part of the tract in controversy not so actually occupied by 
the defendant during the whole time limited by the statute 
of limitations prior to the commencement of this suit.” 

The sixth request declares that “to constitute adverse pos- 
session, so as to bara recovery by the rightful owner, the party 
setting up such possession, must, in making his entry upon 
the land, and in acquiring such possession, act in good faith, 
under claim of right and color of the title thereto; and if the 
court find from the evidence, that the defendant knew when 
he entered upon the land that he had no legal title thereto, 
but knew it to be Bradley’s land, and knew that the plaintiff 
was in the neighborhood for the purpose of taking possession 
and looking after the land; that when the defendant made 
his entry he found the plaintiff upon the land, claiming 
ownership and asserting title; that he did his plowing and 
built his rail pen for the purpose of preventing plaintiff from 
taking or acquiring possession of the premises, knowing him 
to be the rightful owner, then such possession, so acquired, 
will not serve the purpose of a foundation for an adverse 
possession, so as to bar the right of this plaintiff to recover.” 

The eighth declaration was that “if the court find from the 
evidence, that the plaintiff in June, 1871, as the legal owner 
of the land in controversy, peaceably and openly entered 
into and upon the same claiming to be such owner and in- 
tending to take possession of thesame; that he made such 
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claim of ownership upon the land, and forbade the tenant of 
the defendant, or his servant, who was the only person found 
upon the land, from doing anything further upon the land, 
or making any further improvements thereon, then such 
entry, so made, put the plaintiff, for the time he was upon 
the land, in the actual possession of the premises ; and if such 
entry was followed by the commencement of this action 
within one year after such entry was made, then such entry 
was sufficient and valid as a claim, to avoid the operation of 
the statute of limitations and the plaintiff must recover.” 

For the defendant the court declared the law to be; that 
the possession under color of title of a part of a tract or lot of 
land, in the name of the whole tract claimed, and exercising, 
during the time of such possession, the usual acts of owner- 
ship over the whole tract claimed, is deemed a possession of 
the whole tract. 

The following declaration asked by the defendant was 
refused. 

“Tf the defendant as the tenant of Lombard, under claim 
and color of title to the land in question, went into possession 
ofa part of the same, in April, 1869, and for two years next 
ensuing, was and remained in the open, notorious and con- 
tinuous adverse possession thereof, claiming the same for his 
landlord, Lombard, then the plaintiffs right of action is bar- 
red ; and no entry will be sufficient or valid as a claim, unless 
made within the time in which an action may be bronght for 
the recovery of such land, or the possession thereof; and if 
the plaintiff made an entry upon the land in question after 
the defendant had been in the open, notorious and continuous 
adverse possession of the same for more than two years, 
then such entry was not sufficient or valid as a claim.” 

An objection was raised to the introduction of one of plain- 
tiffs deeds in evidence, on the ground that it was not acknowl- 
edged in conformity with the law of the State of New York, 
where the acknowledgment was taken, or in accordance with 
the provisions of the statute of this State. The acknowledg- 
ment was taken before a justice of the peace in Delaware Coun- 
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ty, and is in all things in due form except that the certificate 
does not state that he took it in the town for which he was 
officially acting, the law giving justices of the peace, power to 
take acknowledgments in the towns in which they resided. 
But we think the objection is not tenable. Where a convey- 
ance is acknowledged before an officer authorized to take such 
acknowledgment, within the limits of his jurisdiction, it 
will be presumed that such acknowledgment was actually 
taken within such limits. (The People vs. Snyder, 41 N. Y., 
397 ; Carpenter vs. Dexter, 8 Wall., 513.) 

The fourth declaration, above alluded to in the plaintiff's 
series, states the law with substantial correctness and is sufii- 
ciently clear. There is no doubt about the proposition, that 
where a person has the legal title, the legal seizin and pos- 
session follow the title; and any one setting up or ‘claiming 
under an adverse possession, must show that he or those un- 
der whom he claims, have had open, notorious and continuous 
adverse possession under claim of right or color of title for the 
period limited by the statute. 

The fifth instruction is also unobjectionable. Where the 
legal owner is in the actual possession of a part of the land 
of which he has the fee, the law invests him with the posses- 
sion of the whole; and he can only be dispossessed by actual 
ouster; and a person entering on the land, not having the 
legal title, will be restricted in his possession to the part 
actually occupied or cultivated. The adverse possession of a 
disseizor, or of one who enters without right and retains pos- 
session by wrong, cannot extend beyond the limits of his 
actual occupancy. (St. Louis vs. Gorman, 29 Mo., 593; 
Schultz vs. Lindell, 30 Mo., 310; DeGraw vs. Taylor, 37 Mo., 
310.) . 

The Statute provides that the possession, under color of 
title, of a part of atract or lot of land, in the name of the 
whole tract claimed, and exercising during the time of 
such possession the usnal acts of ownership over the 
whole tract so claimed, shall be deemed a possession of the 
whole of such tract (2 Wagn. Stat. p. 917, §5). But this 

















































MAY TERM, 1875. 





Bradley v. West. 





section only applies where there is no occupancy by the 
legal owner of any part, and the person having the color of 
title is in possession of a portion of the premises, and then, 
as the remainder is not held by the real owner, the law extends 
the possession over the whole tract. The court gave an in- 
struction for the defendant in the very words of the statute, 
and that taken in connection with the fifth declaration for the 
plaintiff leaves no ground for complaint. 

The 6th declaration requires qualification. Good faith may 
become an important element, in certain circumstances, in 
reference to defining the limits of the possession, and show- 
ing that the possession itself was not taken as a mere gam- 
bling speculation ; but the general principle undoubtedly is, 
that it is sufficient that the possession of the Jand be under a 
claim of title to clothe it with the character of an adverse 
holding, and to give it efficacy as a defense, when of sufficient 
duration to be a bar. The requisites in order to constitute an 
actual possession are that there, should be made an entry, so 
that there may be an ouster effected and an adverse posses- 
sion begun, and that he who sets up the title, must go upon 
the lands with a palpable intent, to claim the possession 
ashis own The intent to claim and possess the land is one 
of the qualities necessary to constitute a disseizin and to hold 
under an adverse possession. (Knowlton vs. Smith, 36 Mo., 
507; 3 Washb. Real Prop. 125.) 

The question now remaining arises out of the plaintiff's 
eighth request. The statute limiting the time in which 
recoveries must be had, for the possession of real estate, limits 
the period to ten years, except in cases of military bounty 
lands where the limitation is two years. (2 Wagn. Stat. 
p- 915, § 1.) 

The second section of the limitation law provides, that “no 
entry upon any lands, tenements or hereditaments, shall be 
deemed valid as a claim, unless an action be commenced 
thereon within one year, after the making of such entry, and 
within ten years from the time when the right to make such 
entry descended or accrued.” This section is the same as it 
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existed under the previous statute; and, as applicable to the 
limitations of ten years, it is meaningless and fails to pro- 
vide any new or additional remedy. Whilst it declares that 
an action may he brought within one year after an entry is 
made, yet it abridges or limits the time to within ten years 
from the time when the right to make such entry descended 
or accrued. As the right to make the entry existed as soon 
as a cause of action arose in consequence of an adverse hold- 
ing, the limitation is not in the least extended. The inten- 
tion was doubtless different, but the statute is thus written. 

The two years’ limitation, in respect to military bounty 
lands, was first imported into the statute in the present revis- 
ion, and in applying the second section to this class of claims, 
the latter part may be rejected. The question then is, when 
must the entry, to be valid and effectual, be made? The 
opinion of the court was, that the plaintiff had one year 
in which to make the entry after the two years had expired, 
or in other words, he might evade the bar of the statute and 
extend the time to three years, if he made the entry in time, 
When the statute has once run for the requisite time, it 
creates an estate, which cannot be divested by any act of the 
plaintiff. The entry to have any effect must be made with an 
intention to claim the property before the statutory period 
has expired ; this causes a break in the continued adverse pos- 
session of the occupant, and extends the time for the plaintiff 
to bring his action. In the very able argument made by the 
plaintiff's counsel in this court, he has stated, that our law on 
this subject is the same as the law in Pennsylvania, and has 
cited cases to show that it is construed there as contended for 
by him, and as held by the court below. But an examination 
of the authorities shows that he isin error. In that State 
the period of limitation, required to bar an action for the re- 
covery of real property, is twenty-one years. In the leading 
case of Altemas vs. Campbell, (9 Watts, 28) which is greatly 
relied on, Ch. J. Gibson in discussing the character and 
properties of an entry, uses the following language : 
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“Tn our act of 1785 is comprised the substance of 21 Jac. 1 
C. 16, under which an entry has always had its common law 
properties ; and these have been attributed to it, under our 
statute, by the ablest men in the profession. In 1803 when 
the statute was about to close its bar in rights of entry in ex- 
istence at its enactment, the agent of the Penn family, under 
the direction of the late Edward Tilghman, caused entries to 
be made into the messuages and lots in York and Carlisle, 
for the preservation of the proprietary quit rents. Indeed 
the statute expressly recognizes the conservative properties of 
an entry alone, by treating it as alternative for an action. 
These properties, however, are purely technical and are not 
to be favored. An entry puts the owner, for a time, in 
actual possession ; and, as that, in the case of a mixed occu- 
pancy, is referrable to him exclusively who has the right, it 
gives him, momentarily, the advantages of actual enjoyment ; 
and, momentarily displacing the adverse possession of the 
occupant, it instantly undoes all that his intrusion had done 
towards the accomplishment of a title. Yet it must be per- 
ceived that this effect is subversive of the purpose of the 
statute, which is to compel parties to settle their contro- 
versies while the evidence of their rights is attainable, and 
to put a reasonable period to the evils of a contested owner- 
ship. By repeated entries within periods of twenty-one years 
a contest might be kept on foot interminably, or till the 
occupant’s proofs had perished, with those who could establish 
them.” 

By this opinion it appears plainly enongh that the entry, 
to have any effect, must be made within the twenty-one years— 
the duration prescribed to complete the bar. Any other in- 
terpretation is totally inadmissible, as when the full time of 
the statute has elapsed, the title is vested in the occupant and 
the right of action is gone, and whenever the right of action 
is barred, the right of entry is tolled. The court therefore 
should have refused plaintiff's eighth request, and given the 
one for the defendant that asserted the converse proposition. 
The plaintiff makes the further point in this court that the 
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whole limitation law as printed in our statutes is invalid, 
because not passed by the necessary constitutional majority, 
and to establish this jact the journals of the legislature are 
referred to. But the question was not raised in the Circuit 
Court, and we do not think it can be made here for the first 
time. The statute declares that the printed journal of the 
Senate and House of Representatives of this State, and all pub- 
lic documents and reports therein contained, and all reports or 
documents printed by order of the State, or of either House of 
the General Assembly or purporting to be printed by authority 
thereof, shall be prima facie evidence to the same extent that 
duly authenticated copies of the originals would be. (Wagn. 
Stat., p. 591, § 81.) The statute simply makes the journals 
prima facie evidence of what they contain. 

. When they are introduced in a cause they are liable to be 
rebutted by the opposite party by showing that they are incor- 
rect, and that they are not in accordance with the original 
legislative rolls. 

To allow them to be used here for the first time in a proceed- 
ing of this kind, would be to make them conclusive evidence, 
and deprive the other party of all opportunity for his pro- 
tection. Therefore the point will not be considered in the case 
as now presented. 

The judgment must be reversed and the cause remanded. 
The other judges concur. 
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Joun P. Lewis, Defendant in Error, vs. Taomas Coomss, 
Plaintiff in Error. 


1, Execution—Death of defendant, between levy and sale, no notice being given 
to sheriff or purchaser, does not avoid sale collaterally.—Where judgment is 
obtained in a suit by attachment, and between the levy of execution and sale 
defendant dies, his death, not being brought to the knowledge of the sheriff 
or the purchaser, will not render the sale and deed thereunder nullities, 

which may be, for that reason, impeached in a collateral proceeding. 










































MAY TERM, 1875. 


Lewis v. Coombs. 








Error to Atchison Circuit Court. 
W. P. Hall, with Bennett Pike, for Plaintiff in Error. 


The death of Tarleton, between the issue of the execution 
and the sale, did not render the sale void, but at most only 
voidable. (Tidd’s Pr., 986; Cox vs. Wilson, 1 Monr. [Ky.], 
95; McKinney vs. Scott, 1 Bibb., 155; Reardon vs. Searcy’s 
Heirs, 2 Bibb., 202; McNair vs. Biddle, 8 Mo., 257; Voor- 
hees vs. U. S. Bk., 10 Pet., 472; Jackson vs. DeLancy, 18 
Johns., 535; Warder vs. Tainter, 4 Watts,27C; Coleman vs. 
McAnulty, 16 Mo.,173; Union Bk. vs. McWharters, 52 Mo., 
34; 1 Blackf., 210; Wood vs. Morehouse, 1 Lansing, 405 ; 
Aycock vs. Harrison, 65 N. C., 8; 2 U. S. Dig., N. &, 
286; Hay vs. Thomas, 56 N. Y., 522; Blair vs. Ship “Charles 
Carter,” 4 ;Cr., 328; Cooper vs. Reynolds, 10 Wall., 308; 
Hardin vs. Lee, 51 Mo., 241; Paine vs. Mooreland, 15 O., 435. 


Hitchcock, Lubke & Player, for Defendant in Error, 


I. No administrator or public officer can sell and convey 
a good title to land, unless authorized to do so by express 
law. (Thatcher vs. Powell, 6 Wheat., 125.) 

II. There is a vital distinction between process irregular 
and process anauthorized. A sale under the latter being 
wholly null and void, may be attacked collaterally. (Mitchell 
vs. St. Maxent, 4 Wall., 242; Erwin vs. Dundas, 4 How. [U. 
S.], 58; Ryan vs. Carr, 46 Mo., 486; Merchant’s Bank vs. 
Evans, 51 Mo., 335; Strain vs. Murphy, 49 Mo., 341; Du- 
rette vs. Briggs, 47 Mo., 361; Hardin vs. McCanse, 53 Mo., 
255; McClure vs. Logan, 59 Mo., 234; Higgins vs. Peltzer, 
49 Mo., 155; Fithian vs. Monks, 43 Mo., 520; Smith vs. 
Cockrell, 6 Wall., 756; 1 Cow., 735; 3 Wils., 345; 3 Johns., 
523; 2 Com. R., 702.) 

1. Although in the case at bar the special execution was 
issued during the lifetime of Tarleton, his death intervening 
before levy and sale, rendered the sale a nullity under the 
laws of this State. The sheriff had no power to sell. 
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(a.) The questinn here at issue depends exclusively on the 
construction and effect of the statutes of this State, and the 
settled policy of this State. (Munday vs. Ryan, 18 Mo., 29; 
Carson vs. Walker, 16 Mo., 79.) 

(4.) Gen. Stat., 1865, ch. 141, §§ 43-46, forbid such sale. 
Gen. Stat., 1865, 637, §§ 16, 22, also prohibit it. And by §§ 
1, 11-21, ch, 123, Gen. Stat., 1865, it is provided that judg- 
ments shall be classified against the estate of the deceased 
defendant, and the lien of the judgment satisfied by the ad- 
ministrator from the sale by him of the realty charged with 
such lien. 

(c.) The death of the debtor arrests at once the ordinary 
process of collection, whether ascertained by judgment or not. 
No execution can issue or, if issued, be enforced. The whole 
matter must go into probate. (Miller vs. Doan, 19 Mo., 650; 
Carson vs. Walker, 16 Mo., 68; Sweringen, vs. Eberius, 7 
Mo., 422; Prewitt vs. Jewell, 9 Mo., 732; Kerr vs. Weimer, 
40 Ill. 544.) 

Ill. The defendant in error having title through the court 
of probate, must prevail in this cause. 


Napron, Judge, delivered the opinion of the court. 


This was an action of ejectment, to recover forty acres of 
land in Atchison county. The facts were, that this land, 
along with other lands, was attached in a suit by the Bank of 
Kentucky, against one Tarleton, whose title is not disputed, 
and that a special judgment in the attachment suit was ren- 
dered in the Atchison Circuit Court at the November term, 
1866, upon publication ; that execution issued on the judg- 
ment, and was delivered to the sheriff on the 14th of Decem- 
ber, 1866; that the land in controversy was levied on April 
10th, 1867, and sale made in May, 1867, and that one Thomp- 
, son, from whom defendant bought, beeame the purchaser. 
It further appears that said Tarleton was alive when the exe- 
cution issued, but died before the levy and sale. And the 
plaintiff bought the land at the sale made by an administrator 
of Tarleton, several years after; in regard to the regularity 
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of which levy, sale and deed by the sheriff, there is no con- 
troversy. 

It was conceded that the death of Tarleton was unknown 
to the sheriff, and the purchaser, and that no proceeding in 
the court from which the writ issued, had occurred. And 
the only question in the case is whether this levy, sale and 
deed made after Tarleton’s death, were nullities, and are so 
to be regarded in this ejectment. 

Our attachment law makes ample provisions in regard to 
the enforcement of attachments, after the death of the defend- 
ant. The lien is not destroyed, nor is the action to be dis- 
missed, but the action and proceedings are directed to be pro- 
ceeded on to final judgment, as if the defendant were living. 
The executor or administrator is required to be made a party, 
and when there is no executor or administrator, the court is 
directed to appoint an attorney to represent the interests of 
the defendant. 

Section 45 provides, that “if judgment shall be rendered 
in the attachment in favor of the plaintiff, as provided in the 
43rd section, no execution shall issue thereon, requiring the 
sale of any property or effects attached, as belonging to the 
defendant; but all such property and effects shall be sold, and 
the proceeds thereof appropriated in the manner provided by 
law respecting administrators and executors.” 

Section 46 is, that “after the death of any defendant, no 
court or judge shall order, as above directed, the sale of any 
property or effects attached, as belonging to such decedent ; 
but the same shall be sold and the proceeds thereof appre- 
priated in the manner provided by law respecting adminis- 
trators and executors.” 

Our law in regard to judgments and executions may also 
be quoted in this connexion. “Section 16 of the act relating 
to judgments, declares, that if any defendant die after his 
real estate shall have been seized in execution, the service 
thereof shall not be completed, but the sheriff shall return 
the execution together with the fact of the defendant’s death, 
which shall be a sufficient indemnity to him for his failure to 
proceed.” 
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And again, section 22: “No execution shall issue on any 
judgment or decree rendered against the testator or intestate 
in his lifetime, or against his executors or administrators af- 
ter his death, which judgment or decree constitutes a demand 
against the estate of any testator or intestate, within the 
meaning of the statute respecting executors and administra- 
tors; but all such demands shall be classed and proceeded 
on in the court having probate jurisdiction, as required by 
said statute.” 

Executions against the property of dead persons have no 
doubt been prohibited in this State, since the act of 1827, and 
it has been—as is shown in the very elaborate and able argu- 
ment of the counsel for defendant—the settled policy of our 
legislature to require a resort to the Probate Court to settle 
any controversies in regard to the estates of dead men. 

But the validity of the levy and sale and deed in this case, 
is another question. There could be no question of the va- 
lidity of this sale at common law. Our law does not allow 
an execution against a dead man’s estate; but who is to take 
notice of his death, the heirs or the sheriff? The defendant 
may be in China or in Cuba, he may be dead or alive, when 
the execution is levied! Does our statute mean to require 
the sheriff to inform himself on this point ? 

There is no doubt that our statutes have since 1827, pro- 
hibited executions on the estates of dead men, and various 
provisions have been enacted to enable the representatives 
of the deceased to avoid such executions; but as to an exe- 
ention against a man’s property supposed to be alive, and of 
whose death the officers had no information, the question is 
different. 

By the common law there could be no question of the 
validity of such asale. That subject was examined by Judge 
Kennedy, in the case of Warder vs. Tainter, (4 Watts, 270) 
with an ability and thoroughness of investigation which need 
no commendation or repetition here; and this case was 
quoted by our court in Coleman vs. McAnulty, (16 Mo., 173) 
with approbation. 
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What is the sheriff to do in such cases? He is not in- 
formed of the death of the defendant; and he cannot return 
the fact that he is dead, as he is not advised of it. He must 
of course sell the land under the writ, and return the sale. 
The defendant is probably a non-resident. Whose business 
is it to bring to the court information of his death? Who 
would be most likely to know of this event ? 

The return of the sale is virtually a return that the defend- 
ant was alive, when the levy was made and when the sale 
took place. This return was unimpeachable, except in an ac- 
tion against the sheriff or other direct proceeding to set aside 
the sale. The representatives of the dead man could contra- 
dict the return, and their suggestion would have stopped the 
execution in a proceeding before the court from which the 
writ issued, as clearly appears from our law. But no repre- 
sentatives appear; there is nothing to show that the defend- 
ant is dead, when the execution is levied, or when the prop- 
erty is sold; the defendant may have been in China at that 
time. The property sold was duly attached according to law, 
and sold under such attachment; and the question in this 
cease is, whether proof in the ejectment suit, that the defend- 
ant was dead at the time of the sale or levy shall defeat the 
title of the purchaser. If it could be thus impeached ina 
collateral proceeding, great injustice would result to the pur- 
chaser. 

It may be conceded that a levy and sale of a dead man’s 
estate, known to be such by the officer, is a nullity; but it 
does not follow that a sale of property under an attachment 
against a man not known to be dead, upon publication, can 
be treated as a nullity in a collateral proceeding, on the 
ground that the defendant was dead when the property was 
sold; and so it was conceded in Coleman vs. McAnulty. 

That case, it is true, was one in which the plaintiff was 
dead, and no inference could be drawn that a judgment 
against a dead defendant could be sustained; but the judge 
delivering the opinion, adopts the reasoning of Mr. Justice 
Kennedy in the case in 4 Watts, which applies to defendants 
4—voL. LX. 
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as well as plaintiffs, and in the Union Bank vs. Mc Wharters, 
the case is followed without hesitation and without discus- 
sion. (52 Mo., 35.) 

We have been referred to the opinion of the Supreme 
Court of Texas, in the case of Conkrite vs. Hart & Co., 10 
Tex., and we entirely concur in the opinion that the probate 
laws have provided here, as well as in Texas, for a transfer 
of all proceedings instituted against a defendant, upon his 
death, to the Probate Court; but we think it isa non segué- 
tur from the premises that therefore a sale under an execu- 
tion, made’after the death of the defendant, in attachment or 
other proceedings in rem, is a nullity, and transfers no title. 
Such inference is against all the principles of common law, 
and would overthrow titles acquired fairly and under the 
strictest compliance with law. 

In proceedings by attachment, or in foreclosure of mort- 
gages, it may well happen that the defendant is a non-resi- 
dent, or becomes such after service; and, whether he is alive 
or dead, is a fact with which the sheriff cannot be supposed to 
be acquainted, and of which he is not supposed to be cogni- 
zant. He may be in some remote part of the world, but the 
presumption is, that he is alive; and this presumption is in- 
dulged by the law in more important matters than sales un- 
der execution. 

The sheriff's return, levy, sale and deed, all of which are 
made under a valid judgment and under a valid writ in this 
ease, authorize the purchaser to presume that the party was 
alive when this writ was levied. Shall a representative of 
the defendant be allowed, ten years afterward, to set aside 
this sale and title under it, in a collateral action, on the ground 
that the defendant was dead a week ora month before the 
levy? No confidence could be placed in such proceedings, 
especially in regard to defendants attached as non-residents, 
if such a construction is to be placed on our statutes. 

The jurisdiction of the court over the subject matter, is 
beyond dispute, and the judgment was in all respects regu- 
lar, and the execution on it was altogether proper. But oe- 
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eurrences, it is said, took place after the issue of the writ, 
which rendered its levy improper and illegal. The defend- 
ant in this ease died in Texas, or it matters not where, but 
his death was unknown to the officer to whom the writ was 
directed, and to the purchaser at the sale. Does this fact par- 
alyze the efficacy of the writ, and destroy all title acquired 
under its execution ¢ 

We refer to the opinion of Mr. Justice Kennedy, in 
Warder vs. Tainter, as a complete refutation of such deduc- 
tions, both upon authority and principle; and there is 
nothing in our statutes to prevent the application of these 
well settled principles here. 

The judgment is reversed: the other judges concur except 
Judge Vories, who had been of counsel. 





jo} 


Arcuipatp L. Darsy, Appellant, vs. Wittiam J. Starx, Re- 
spondent. 

1. Venue, change of—Application for at close of term.—An application for 

change of venue, left undisposed of at the end of the term, is simply con- 


tinued, and may be taken up and passed on at the next term. A new appli- 
cation is unnecessary. 


Appeal from Clay Circuit Court. 


4. W. Doniphan, E. H. Norton, and Samuel Hardwick, 
for Appellant. cited Freleigh vs. The State, 8 Mo., 606; Gale 
vs. Michel, 47 Mo., 326; State ex rel. Duncan vs. Price, 38 
Mo., 382. 

J. E. Merryman and J. F. Harwood, for Respondent, 
cited Jenkins vs. Hill, 57 Mo., 122; Corpenny vs. Sedalia, 
57 Mo., 88; Wagn. Stat., 1355; Perry ve. Roberts, 17 Mo., 
36. 


Waener, Judge, delivered the opinion of the court. 


Upon the petition of the plaintiff, a temporary injunction 
was granted to restrain the defendant from cutting and tak- 
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ing away timber from certain premises, the title to which 
was in litigation. On the last day of the term plaintiff made 
his application for a change of venue, on the ground that 
the judge was prejudiced against him. No action was taken 
upon this application, and the court adjourned till the next 
regular term. 

At the succeeding term plaintiff called up his motion for a 
change of venue, and defendant interposed the objection that 
the same was filed at the last term of the court, and could not 
be heard at a subsequent term. This objection was sustained 
and the application denied, the court giving as a reason that 
it was filed at a previous term of the court, and not taken up 
till the next succeeding term. Thereupon, the court pro 
ceeded to dissolve the injunction and assess damages agains! 
the plaintiff. 

There is no objection made that the application to th 
first term was irregular or out of time, but the decision waz. 
based apparently upon the ground that as it was not deter 
mined at that term, it was of no further effect, and that m 
the second term it was necessary to give a new notice, ta 
upon an original proceeding. But this, we think, is a mis- 
take. When the court adjourned, leaving the applicatio 
pending and undecided, it was simply continued, and lik+ 
all other questions in the cause, liable to the future action 
and decision of the court. At the next term, when it wia 
called up, it was a proceeding pending, and to be determined 
in the same manner as any other preliminary question. Whe 
the application was filed on the last day, the party was in 
court for that purpose, and the adjournment of the court, 
without taking any action upon the application, did not prt 
him out of court, but simply operated as a postponement f 
the decision till another term. 

The court, therefore, erred, and its judgment will be re- 
versed and the cause remanded ; all the judges concur. 
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C. C. Cazenry, Respondent, vs. Tae Inganrranrs oF THE 
Town or Brooxrizetp, Appellants. 

1. Corporations, municipal—Trustees of —Debt for engraving scrip— Warrant 
issued for— Town not bound, when.—Tne trustees of a municipal corporation 
created under and controlled by the statute relating to t6wns and their incor. 
poration, (Wagn. Stat., 1313) have no authority to contract a debt for en- 
graving scrip to be issued by said trustees, nor can they render the town 
liable for the payment of a warrant issued in satisfaction of the debt. And 
although the warrant, if signed by the proper officer, prima facie imports va- 
lidity, its issuatice may be shown to be ultra vires. 

Those who deal with the officers of a municipal corporation must ascertain, at 
their peril, that these agents are acting in the scope of their lawful powers. 


Appeal from Linn Court of Common Pleas. 
Ell Torrance, for Appellants. 


The trustees, in contracting the debt and in issuing the 
warrant, acted without any authority, and the corporation is 
not estopped after the issue of the warrant, to set up the de- 
fense of ultra vires. (Dill. Mune. Corp., § 412; Leavenworth vs. 
Rankin, 2 Kans., 358; Leavenworth vs. Norton, 1 Kans., 432; 
Loker vs. Brookline, 13 Pick., 348.) 


W. H. Brownlee, for Respondent. 


Although the town may have had no right and may have 
been prohibited from circulating small bills, yet the town is 
bound for printing and engraving. (Ang. Ames Corp., 8 ed., 
271; 5 B. Mon., 1380; Alleghany City vs. McClurkan, 14 
Penn. St., 81.) 


SuErwoop, Judge, delivered the opinion of the court. 


The question presented by the record before us is: Whether 
the trustees of a municipal corporation, incorporated under 
the general laws of this State, and possessing no power, and 
subject to no liabilities except such as are imposed and con- 
ferred by the statute, relating to towns and their incorpora- 
tion, (Wagn. Stat., 1313) can render the corporation which 
they represent liable for the payment of a warrant drawn on 
the treasurer of the town, having been issued by order of the 
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trustees, to pay a debt contracted by them, with a bank note 
and engraving company, to engrave and print on bank note 
paper notes payable to bearer, to be put into circulation as 
money by such trustees in their official capacity. 

An examination of the statute referred to will conclusive- 
ly show that no such powers as those attempted to be exer- 
cised in the case at bar, were conferred by law on tlie trns- 
tees. Their act, therefore, in contracting the debt and in is- 
suing the warrant in suit, was wholly unauthorized and 
illegal. And although a warrant signed by the proper 
officer, prima facie imports validity, and a subsisting cause 
of action, (Dill. Mun. Corp., § 411) yet it is always competent 
for a municipal corporation, as was done in the court below, 
even after the issuance of a warrant upon its treasury, to set 
up the defense of ultra vires. (Jd., §§ 381, 412, 749; Marsh 
vs. Fulton Co., 10 Wall., 676; Thomas vs. Richmond, 12 
Wall., 349; Loker vs. Brookline, 13 Pick., 353; Clark vs, 
City of Des Moines, 19 Ia., 199, and cases cited; Brady vs. 
The Mayor, &., of the city of New York, 20 N. Y., 312.) 

The authorities above cited, as well as others too numerous 
for citation, assert in all its broadness the above mentioned 
doctrine, and its applicability to cases of this character. Those 
who deal with the officers of a corporation must ascertain, at 
their peril, what they will indeed be conclusively presumed 
to know, that these public agents are acting strictly within 
the sphere limited and prescribed by law, and outside of which 
they are utterly powerless to act. , 

Nothing here asserted has any reference to a certain class 
of cases wherein the doctrine of “implied municipal liability,” 
may be successfully invoked, as is undeniably true in some 
instances totally dissimilar, however, from the present one. 
(Dill. Mun. Corp.. § 384, and cases cited.) 

But the plaintiff has urged upon our attention two cases as 
fully authorizing the recovery which he obtained in the court 
below; and we will briefly advert to them. 

The case of Alleghany City vs. McClurkan, (14 Penn. St., 
81) is chiefly based on the proper construction to be placed 


















































MAY TERM, 1875. 





Cheeney v. The Inhabitants of the Town of Brookfield. 








upon a statute of Pennsylvania adopted in the year 1828, the 
first section of which prohibited corporations from issuing 
contracts or notes of the kind embraced in the action, and 
the second section imposed a penalty for so doing. But the 
third section of the act provided expressly that such notes or 
bills should not be void, and allowed a recovery thereon, 
with 20 per cent. interest as a penalty from date of issue ; so 
tliat that case, although employing much loose language, was 
ewrectly decided, and affords no support for the position as- 
sumed by plaintiffs. The other case upon which he relies, is 
tiiat of Underwood vs. The Newport Lyceum (5 B. Mon., 
30). There it is broadly decided, that notwithstanding the 
¢ »rporation was, by the act of 1834, expressly inhibited from 
t.1e exercise of banking powers, and notwithstanding the ofli- 
cers of the corporation in the exercise of such powers, would 
fill under the penal denunciations of the act of 1812, yeta re- 
euvery might be had against a corporation for services ren- 
dered in engraving bills, checks and notes, although it might 
he presumed they were to be used and put into circulation 
iu violation of the law, and in furtherance of an illegal pur- 
pose. 

This decision, it must be conceded, is directly in point in 
tavor of plaintiff, but so far as our researches have extended 
it stands alone, appears to have been made without any ex- 
#mination or citation of adjudicated cases, is certainly at var- 
funce with both reason and authority, ignoring, as it evi- 
dently does, that most salutary doctrine which imperatively 
forbids the exercise of statutory powersbeyond the limits 
originally assigned them by the legislative will, and refuses, 
when the narrow boundary is transcended, to lend a legal 
sanction to acts which on their very face bear the broad stamp 
of illegality. 

Judgment reversed and cause remanded; all the judges 
concur. 
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Hamitton DeGraw, Respondent, vs. Wittiam Prior, Ap- 
pellant. 


1. Forcible entry and detainer— What questions may be passed on by the jury. — 
In suit of forcible entry and detainer the question what acts constitute posses. 
sion is for the court, and whether they have been done is for the jury. And 
the court may, under proper instructions, leave the whole question to the jury 
where there is any evidence tending to show a bona fide prior possession by 
plaintiff. 

2. Forcible entry and detainer—Possession of plaintiff must be bona fide and not 
a mere sham—lInstances.—Possession of land to authorize an action of forci- 
ble entry and detainer must be bona fide and notasham. Thus, where plain- 
tiff was driven off by stress of weather and returned when permitted, such 
temporary absence will not defeat his action. On the other hand, where he 
attempted to get possession in order to throw the onus of a suit in ejectment 
on another, by simply going on the land and plowing for half a day or so and 
then absenting himself for six months or more, one entering on the land at 
that time would have a right to presume that his project had been abandoned. 


Appeal from Carroll Circuit Court. 


Instructions Nos. 6 and 7 referred to by the court were as 
follows : 

VI. The court instructs the jury that there is no evidence 
tending to show that the Websters ever took possession of the 
land in question under the contract for a deed which was read 
in evidence; and that in the absence of such evidence the said 
contract for a deed cannot affect any right to recover which 
plaintiff may have under the evidence in this case. 

VIL. If the witness Hill, under the agreement which has 
been read in evidence, went upon the land in question in Ju- 
ly, 1868, and plowed five-eighths of an acre, or thereabouts, 
for the plaintiff, and with the view to take possession of the 
same for plaintiff, and if he temporarily quit the plowing for 
any reason, intending to continue the same, and if in the 
meantime and in the fall of the same year, defendant had the 
house built thereon, then such facts are not of themselves suf- 
ficient to prove an abandonment by the plaintiff of his pos- 
session, and if defendant relies npon such abandonment he 
must prove the same by a preponderance of evidence. 
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Roy § Roy, for Appellant. 


I. While the law protects those who honestly and in good 
faith take the actual possession of and make real improve- 
ments on land, it will refuse protection to mere gamblers in 
Jand, who cause to be instituted sham proceedings, possession 
or improvements. (Crispen vs. Hannavan, 50 Mo., 536, 548; 
Chapman vs. Templeton, 53 Mo., 463.) 


L. H. Waters, tor Respondent. 


I. It was not necessary that plaintiff should remain upon 
the land, or that he should keep any one there. If his acts 
done upon the land indicated an intention to hold possession 
w himself, he could recover. (Bartlett vs. Draper, 23 Mo., 
107; Humphrey vs. Jones, 3 Monr., 261; Chiles vs. Stevens, 
', A. K. Marsh., 333; see, also, Powell vs. Davis, 54 Mo., 
+15 ; Langworthy vs. Meyer, 4 Iowa, 18 ; Miller vs. Northrup, 
t Mo., 397.) Whether the defendant was in the actual pos- 
yession at the commencement of this suit was a question of 
ict for the jury. (DeGraw vs. Prior, 53 Mo., 313.) 


Napron, Judge, delivered the opinion of the court. 


In these actions for forcible entry and detainer, the facts of 
wie cases decided have been so variant, that it is difficult to de- 
Jnce any general principle or rule from them. 

Whit acts constitute possession is certainly for the court to 
fecide—whether the acts have been done is for the jury ; and 
he court may, with propriety, leave the whole matter to the 
jury, under proper instructions, where there is any evidence 
tending to show a bona fide prior possession. 

Heretofore the court has gone very far in this direction ; but 
if we go back to the caseof Kincaid vs. Logue, (7 M. R., 167) 
it would be very plain that the plaintiff in this case had no 
possession of the land when the defendant made his farm of 
TU acres on it. 

In Kincaid vs. Logue, the plaintiff ran a worm fence 
round 200 or more acres, laid upon a worm with one, two, 
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three, or sometimes four rails; and the idea of such an enclos- 
ure being called a fence was ridiculed by Judge Tompkins, 

Here the plaintiff employed a man to plough a part of a 
day and break up in the half section some 1} acres, in the 
quarter now in controversy, some § of an acre, in the summer 
of 1868. The agent of plaintiff then left, and in the fall of 
1868, the defendant had built on the land a cabin, either as 
agent of his son who had a deed for the land, or on his own 
account; and in the spring of 1869, enclosed and cultivated 
70 acres. Neither the plaintiff nor any one for him ever had 
any further connexion with the land after the month of July, 
1868, when he broke up, or ran a plough over, § of an acre; 
and this ploughing was held by the jury, under instructions 
from the court, as a possession of the land. It does not ap 
pear that either party had any title, though both claimed un 
der deeds. 

The first and second instructions asked by the defendant 
should have been given or the substance of them. They art 
merely declarations of the law, as stated by Judge Bliss it. 
Crispen vs. Hannavan (50 Mo., 536), and instructed the jury 
that the possession, to enable a party to maintain forcible en 
try and detainer, must be bona fide, and not a mere sham. 

There is no doubt of the correctness of the rule laid dow1 
by Judge Adams. when the case was here before, that “‘a tem- 
porary absence does not deprive the possessor of his right.’ 
(53 Mo., 316.) But in this case the absence was not tempa: 
rarv—it was final. 

There was nothing to hinder plaintiff from going on with 
his work in the fall, so far as appears, yet nothing further was 
done until this suit was brought, after defendant had made 
large farm on the land, either for himself or his son. 

It is difficult to maintain that this action was properly 
brought against the defendant. He bonght the land. it is true, 
but took the title to one of his sons. He lived in another 
county, and although he paid for the land and advanced all 
the money to make the improvement, it was all done for his 
son, in whose name the land was bonght. He, himself. was 
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seldom on the land. He had another son, a negro man and 
another person, named Thompson, in possession. This point 
is not, however, material, and really has nothing to do with 
the merits of the case. 

The 6th instruction given for the plaintiff was wrong. It 
leaves the question of possession entirely to the jury. 

The 7th instruction properly instructs the jury, that certain 
facts constituted possession and if the facts had been so stated 
as not to mislead, and accompanied with the counter instrue- 
tions asked by the defendant, the verdict would have been al- 
lowed to stand. If the plaintiff merely desisted from plow- 
ing by reason of bad weather, and returned again when the 
weather allowed, and was driven off on his return by threats 
or force (as he intimates in his evidence), he was entitled to 
his action. But where a man attempts to get a possession, in 
order to throw the onus of an action of ejectment on another, 
hy merely going on the land and ploughing for half a day or 
#0, and the subsequent improvement is not made until six 
months thereafter, such possession has very much the appear- 
ance of being merely nominal and the subsequent trespasser 
has a right to suppose, if he observes the plough marks at all, 
that the project has been abandoned. This however is a ques- 
tion for the jary. 

The judgment is reversed and the case remanded; the 
other judges concur, except Judge Sherwood, who is absent. 





Wituram Braptey, Respondent, vs. Cuartes West, Appel- 
lant. 


1. Practice, civil—Instructions—Failure to give additional ones no ground of rever- 

sal, when.—Where instructions given, correctly explain the law and cover all 
the issues in the case, the refusal of additional instruc:ions cannot be assigned 
for error. 












































ST. JOSEPH. 


Bradley v. West. 








2. Forcible entry and detainer—Possession by owner, what necessary to sustain a 
verdict.~—The possession of uncultivated land necessary to support an action 
of forcible entry and detainer on behalf of the owner, does not require the 
constant presence of plaintiff either in person or by agent. Any acts done by 
him on the premises showing an intention to hold possession, for the purpose 
of cultivation and improvement, will be sufficient. Thus where plaintiff traced 
out the boundaries, threw up mounds at the corners of part of the land, and when 
defendant eame on the ground, ordered him off with the assertion that the land 
belonged to plaintiff, proof of these facts would support a verdict. 


Appeal from Carroll Circuit Court. 
L. H. Waters, for Appellant. 


Plaintiff in this action must do some act furnishing visible 
tokens of occupancy. Temporary presence of itself is insnf- 
ficient. (Miller vs. Northrup, 49 Mo., 398; DeGraw vs. Pri- 
or, 53 Mo., 313; Gittings vs. Moale, 21 Md., 135; Stewart 
vs. Wilson, 1 A. K. Marsh., 255 ; see also McCartney vs. Me-. 
Mullen, 38 Ill., 241; McCartney’s Adm’x vs. Alderson, 45 
Mo., 39; Harris vs. Turner, 46 Mo., 438; Miller vs. Shaw, 
7 Serg. & R., 129; People vs. Nelson, 13 Jolns., 340.) In 
this case plaintiff merely went on the land, paced off forty 
acres in the south-west corner with his cane, and made at each 
corner a mound as large as a man’s head, which two days after 
were not sufficient to locate the land intended to be secured. 


M. T. C. Williams, for Respondent. 


The evidence of plaintiff’s possession was sufficient. (Dart- 
lett vs. Draper, 23 Mo., 409 ; Schmneiding vs. Ewing, 57 Mo., 
79.) 

I. Actual possession of lands may be either pedis posses- 
siune or a substantial enclosure. (2 Bouv. Ins., § 2193, p. 
482.) There may be possession, in fact, of unimproved and 
uncultivated land. (Wall vs. Nelson, 3 Litt. [Ky.], 398; 
Langworthy vs. Myers, 4 Iowa, 18 ; Allcott vs. Pearl, 11 Pet. 
[U. 8.], 412; Powell vs. Davis, 54 Mo., 315.) The entry 
upon lands with the intention of clearing it and fitting it for 
cultivation, is such an entry as the jury may be authorized to 
infer actual possession from. (Humphrey vs. Jones, 3 Mon. 
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[Ky.], 261.) A different doctrine would place the owners of 
wild and uncultivated lands at the mercy of every intruder 
and trespasser who might choose to settle upon it. (Miller 
vs. Northrup, 49 Mo., 400.) 


Waener, Judge, delivered the opinion of the court. 


This was an action of forcible entry and detainer, for a strip 
of land in Carroll county, and the instructions of the court 
constitute the only matters of inquiry. 

The trial was before the court sitting as a jury, and the first 
declaration was to the effect that if plaintiff was at any time 
within three years next before the commencement of the ac- 
tion in peaceabfe possession of the premises, and whilst so in 
possession, and without his consent and against his will, de- 
fendant took possession, then the finding should be for the 
plaintiff, and that it was not necessary, to constitute posses- 
sion of the premises, that the plaintiff should stand upon a 
part of the premises or keep his tenant there, but that any act 
done by him thereon, indicating an intention to hold posses- 
sion for himself was sufficient to give him actual possession. 

The second declaration was that if the plaintiff actually and 
peaceably entered upon the quarter section, which included 
the land in controversy, under a deed therefor to himself, claim- 
ing to own the same, and the land was vacant and unimproved, 
and the entry was with the intention of claiming and holding 
the possession, and he did any act thereon indicating an in- 
tention to hold and possess the same, then such entry was 
sufficient to give him the actual possession of the whole tract. 

The third instruction declared that if plaintiff paid taxes 
on the land for a certain number of years, and afterwards 
made actual entry under a deed and claim of ownership, with 
the intention of taking possession thereof, the land being va- 
cant and unoccupied, for the purpose of improvement and cul- 
tivation, and ascertained the lines and boundaries, and paced 
off or measured a portion of the tract for purposes of cultiva- 
tion, and indicated the boundaries thereof, and did any other 
act indicating his intention to follow up such possession by 
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cultivation or improvement ; and while upon the premises «c- 
tually and openly claimed the ownership and possession, then 
there should be a finding that the plaintiff was in peaceable 
possession. 

The fourth instruction announced the proposition that if, 
while the plaintiff was in the peaceable possession of the prem- 
ises, the defendant, by himself, his agents or servants, entered 
upon the premises without the consent and against the will of 
the plaintiff. and commenced to make or made any improve- 
ments, or cultivated thereon, against the express commands of 
plaintiff while upon said land and in actual possession thereof, 
the defendant was guilty of a forcible entry and unlawful de 
tainer. 

The fifth instruction had been subtantially given before 
and needs no consideration. 

For the defendant the court declared the law to be: 

Ist. That before the plaintiff could recover, it was necessary 
to show by a preponderance of evidence that he was lawfully 
possessed of the premises sought to be recovered, and that de. 
fendant, by force of strong hands, or by threats or other cir 
cumstances of terror, entered upon the possession and furnec! 
the plaintiff out, or unlawfully and wrongfully entered 
thereon. 

2nd. If the land in question was vacant and unoccupied, 
and the plaintiff was the owner thereof at the time of defend- 
ant’s entry, plaintiffs constructive seizin would not support 
the action. It must be proven that plaintiff was in the 
actual, visible possession of some part of the tract before he 
could recover. 

3rd. To entitle the plaintiff to recover, in this case, 
it must appear from the evidence that at the time defendant 
entered, plaintiff had entered upon the land, and done such 
acts as would amount to open and visible indicia of pos- 
session. The acts done must be of such character as would 
indicate, to parties passing the land, an intention to hold the 
possession thereof in himself. 











































MAY TERM, 1875. 


Bradley v. West. 








The court refused there declarations offered by the defend- 
ant, but if those already given correctly explained the law, 
and covered all the issues presented in the case, the refusal to 
give additional instructions cannot be assigned for error. 
However, from an examination of the refused instructions we 
think they are objectionable and liable to criticism. 

The instructions, taken together, presented the law fairly 
and are in entire harmony with the previous decisions of this 
court. The land was uncultivated and unimproved, and of 
such land there may be such a possession as will sustain an 
action of forcible entry and detainer. The owner is not bound 
t> be always on the land, either by himself or his agent, for 
tle sake of actual mannal ovcupation, and for the purpose of 
warning off intruders or trespassers. If an entry is made with 
tlie intention of retaining the permanent possession, and clear- 
jug and improving the land, and fitting it for cultivation, it 
tay be sufficient, and authorize the inference that the posses- 
gion is actual. Any act done on the premises, by the owner, 
\iidicating an intention to hold possession thereof to himself, 
will be sufficient to give him the actual possession. 

The evidence showed that the plaintiff entered upon the 
jind, for the purpose of cultivation and improvement, that he 
traced out the boundaries, and threw up mounds at the cor- 
sers of a part of it, and when the defendant came upon it he 
«rdered him off, and informed him that the land was his. 
his was such evidence as would support a verdict, and pre- 
vent our interference. (Bartlett vs. Draper, 23 Mo., 407; 
Prewitt vs. Burnett, 46 Mo., 372; Miller vs. Northrup, 49 
Mo., 397; Powell vs. Davis. 54 Mo., 315 ; DeGraw vs. Prior, 

3 Mo., 313.) 

3ut in addition to the general principles laid down in the 
plaintiff's declarations, which are in accordance with the law 
as settled by this court, the defendant’s instructions made it 
necessary, before there could be a verdict for the plaintiff, to 
find: that defendant entered upon the possession and turned 
plaintiff out, or that the entry was unlawful and wrongful ; 
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that the plaintiff was in the actual, visible possession of the 
land, and that at the time defendant entered, plaintiff had 
entered upon the land, and done such acts on the same as 
would amount to open and visible indicia of possession, and 
that it was necessary that such acts should have been of such 
a character as would indicate an intention, to parties passing 
the land, to hold the possession of the same. 

It seems to me that these declarations were as favorable as 
the defendant could demand, and that all the instructions giv- 
en in the case were so manifestly just, that there is no reason 
able ground for complaint. 

The judgment should be affirmed ; all the judges concur. 
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Tue Srate or Missourt, ex rel. Toomas W. JoHNson ants 
Harrier Jonnson, Respondent, vs. Rick A. Dunn, Josep 
Wittiams and Lemvet Dunn, Appellants. 


. Practice, civil—Depositions— Objections to should be made, when.—After partins 
have been induced to go to trial with the belief that depositions will be ad 
mitted in evidenee, it is too late to raise objections to irregularities in thei 
taking—such as that the notice was insufficient. 

2. Replevin—Verdict—Failure to assess the value of property—Judgment order 
ing return—Party entitled to receive property, when.—A judgment for the re 
turn of property in a replevin suit, under a verdict which fails to find the valu 
of the property to be returned, is erroneous, but in the absence of any appeal 
therefrom is not void; and in such case, if the party recovering elects to have 
the property returned, and demands the same, he is entitled to receive it. 

. Replevin—Indemnifying bond—Solvency of sureties—Damages.—W here only 
one of the sureties on the indemnifying bond in a replevin suit is a resident 
householder, the instrument may be technically defective, but if he be good 
for the amount of the bond, only nominal damages can be obtained for the 
breach. 

4. Replevin-—Indemnifying bond—Seal.—Au indemnifying bond in a replevin 

suit need not be under seal, 
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Appeal from Caldwell Circuit Court. 
Crosby Johnson, for Appellants. 


I. The depositions should have been admitted. (Tindall vs. 
Johnson, 4 Mo., 113 ; Cabanne vs. Walker, 31 Mo., 274; Del- 
venthal vs. Jones, 53 Mo., 460; Parsons vs. Parsons, 48 Mo., 
405.) 

Il. The court was bound to enter up the judgment conform- 
ably to the verdict. (Bartling vs. Jamison, 44 Mo., 141; 8 
Mo., 45; 27 Mo., 396; Emmons vs. Dow, 2 Wis., 322.) 

The court could not award the return of the property. 
(Ford vs. Ford, 3 Wis., 399; Heeron vs. Beckwith, 1 Wis., 
17; 22 Wis., 568; 30 Wis., 200; 13 Wis., 17; Tardy vs. How- 
ard, 12 Ind., 404.) 

III. One of the sureties being responsible, only nominal 
damages could be recovered. (Lord vs. Bicknell, 35 Me., 53 ; 
Glezen vs. Rood, 2 Mete., 490; Gallarati vs. Orzer, 27 N. Y., 
324.) 


Hoskinson §& McLaughlin, for Respondent. 


The bond was insufficient and the sureties thereon are 
liable. (See State vs. Boisliniere, 40 Mo., 568.) 


Vortgs, Judge, delivered the opinion of the court. 


This action was brought to recover damages for the breach 
of the official bond of a constable. 

Rice A. Dunn was elected constable of Kingston township, 
Caldwell county, Missouri, and entered upon his duties as 
such, the defendants, Lemuel Dunn and Joseph Williams, 
becoming sureties on his bond as such constable. The bond 
is in the usual form. The breaches of the bond averred in 
the plaintiff’s petition are as follows: that the Grover & 
Baker Sewing Machine Company, on, the 18th day of No- 
vember, 1870, instituted a suit before a justice of the peace, 
tinder the statute for the “Claim and Delivery of Personal 
Property” in justices courts; (2 Wagn. Stat., 817) that 
the suit was commenced by said company to recover from 
5—VOL. LX. 
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the relators in this action the possession of a sewing machine, 
of the Grover & Baker pattern, which, it is charged, belonged 
to said company, and was detained by relators. An order of 
delivery was issued by the justice and placed in the hands of 
the defendant Rice A. Dunn, as constable as aforesaid, to be 
by him exeented as the law directs. It is alleged that said 
constable did, on or about the 18th day of November, 1870, 
proceed to execute said order for the delivery of the possession 
of said sewing machine, and did then and there take the said 
machine from the possession of the relators, and unlawfully 
deliver the same to the said Grover & Baker Sewing Machine 
Company, without first requiring said company to deliver to 
him, the said constable, a bond for the return of said prop- 
erty upon the conditions required by law; that he failed and 
refused to take any bond at all in said cause; that the instru- 
ment taken by him was not under seal; that the sureties 
thereon were not at said time, nor have they since become, 
resident householders or freeholders within said county of 
Caldwell; that after the delivery of said property to said 
company such further proceedings were had in said cause, in 
said justice’s court that on the 16th day of January, 1871, the 
relators recovered in said cause a judgment to the effect that 
said sewing machine company was required to return to said 
Thomas and Harriet Johnson said sewing machine, and that 
said relators at the time elected to take said property in place 
of the assessed value thereof as assessed in said judgment ; that 
the said sewing machine company failed and refused to deliver 
said machine to the relators, as required by said judgment, 
and still refuse so to do; that in consequence of the failure of 
said constable to take the bond required by law from the said 
sewing machine company to indemnify relators, they are left 
wholly without remedy except by this action; that the re- 
lators were the owners of said machine at the time of the tak- 
ing and delivery thereof to said company by said constable as 
aforesaid ; that the same was worth seventy dollars; that by 
reason of the said taking, etc., relators are damaged in the 
sum of sixty dollars, etc. 
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The defendants, in their answer, aver that relator Harriet 
Johnson is a married woman, the wife of her co-relator ; that 
suid defendant, Rice A. Dann, did in conformity with the 
stature tuke a bond in said ease, pending before the justice of 
the peace. fora sufficient amount to indemnify relators, which 
bond was taken in strict conformity to the law; that the 
sureties thereon were solvent, and such as are designated by 
the statute. ete. 

The defendants fully denied all other material allegations 
stated in the petition. The plaintiff replied, denying the af- 
firmative averments in the answer, except that relators were 
husband and wife. 

Tie case was tried by the court, and judgment rendered 
for the plaintiff in the sum of forty dollars and costs. 

Tie defendants filed a motion for a new trial, which being 
overruled by the court, they excepted and have appealed to 
this court. 

During the trial of the case there were a great many ob- 
jections made and exceptions saved by the respective parties, 
but it will not be material to a proper disposition of this case 
that we should notice any but a few of the most prominent 
ones. 

The constable’s bond, read in evidence, was in the usual 
form, and the bond taken by the constable, was in conformity 
to the sixth section of the act concerning the “ Claim and De- 
livery of Personal Property ” in justices’ courts, and was not 
under seal, It was, however, shown that one of the sureties 
on the bond was not a resident, nor householder or freeholder 
of tiie county of Caldwell, as is required by the 8th section 
of the act before referred to. The evidence tended to prove 
that the other surety came within the provisions of tle law, 
and was at the time sufficient and solvent. 

A transcript of the proceedings before the justice of the 
peace in the action for the delivery of the sewing machine re- 
ferred to and described in the plaintiffs petition, was read in 
evidence. Tie judgment rendered by said justice in said 
cause, was as follows: “January 16th, 1871.—The above 
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cause coming on to be heard, both parties being present and 
ready for trial, a venire being issued and returned with the 
following names, to-wit: * * * * six good and lawful men, 
who are duly sworn, and, after hearing the evidence, returned 
with the following verdict: ‘ We, the jury, find for the de- 
fendants and assess the damages at twenty-five cents; it is 
therefore considered by the court that plaintiff return the 
property as taken to defendants, or that he and his sureties, 
Morton and Johnson, pay the said defendant dollars at 
the discretion of defendants, and also pay double the damages 
assessed for the detention of said property, to-wit: the sum 
of fifty cents, and his costs in this suit, and that they have 
execution therefor.” 

The plaintiff offered evidence tending to prove that the 
machine in controversy was the property of relator T. W. 
Johnson, and that it was worth fifty-five dollars. 

The defendants on their part introduced evidence which 
tended to prove that neither of the relators were the owners 
of the machine, in question before the justice. 

It was also shown that, after the rendition of the judgment 
by the justice, the plaintiff in that case had paid off the judg- 
ment rendered for damages and costs, and that the relator T. 
W. Johnson had demanded of the constable and the agent of 
the Grover & Baker Sewing Machine Company a return of 
the machine replevied—which was never returned. 

The court at the request of the plaintiff declared the law 
to be as follows: 

“Ist. The court declares the law to be that, if Rice A. 
Dunn, constable of Kingston township, Caldwell county, 
took from the possession of the relators the machine in ques- 
tion, without first requiring the Grover & Baker Sewing 
Machine Company to execute and deliver a bond, signed by 
two resident householders or freeholders of Caldwell county, 
to indemnify the relators in the action of replevin by the 
Grover & Baker Sewing Machine Company against the re- 
lators, before M. D. Northrup, a justice of the peace of King- 
ston township, in said county and State, then, and in that 
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event, the said Rice A. Dunn and his sureties on his offi- 
cial bond, as constable, are responsible for all damages relators 
sustained in consequence of the deficiency of said bond.” 

“2d. The measure of damages in this case is the value of 
relators’ interest in the sewing machine and attachments 
at the time the same were taken from them.” 

These declarations of law were objected to by the defend- 
ants, and exceptions saved. 

The defendant then asked the court to make some eighteen 
declarations of law; but as they involve but few priticiples 
of iaw it will only be necessary to notice a few of them. 

One of the declarations of law so asked by the defendants 
was to the effect, “that if one of the sureties on the bond 
taken by Rice A. Dunn as constable in the replevin suit be- 
fore justice Northrup, was a resident freeholder of Caldwell 
county, and was worth the sum of two hundred dollars over 
and above all just debts and exemptions; and if he had not 
yet removed from said county, or become insolvent, then the 
court will find for the plaintiff; but its damages will only be 
assessed at one cent.” 

Another of said declarations of law assumed that, if the 
bond taken in the replevin suit before the justice was in the 
form required by the statute, it would be valid and binding 
notwithstanding it was not executed under the seals of the 
parties thereto. 

The first of these declarations of law on the part of the de- 
fendants was refused, and the last was given by the court, 
and exceptions were at the time saved. 

In this court, it is first objected that the Circuit Court erred 
in excluding the deposition offered in evidence by the de- 
fendants on the trial of the cause, The deposition had been 
taken in the previous case prosecuted before justice Northup, 
for the recovery of the sewing machine, .wherein the Grover 
& Baker Sewing Machine Company was plaintiff, and the 
relators in this ease were defendants. The relators had no- 
tice of the time and place of taking the deposition, and it had 
been filed in this cause as a deposition to be read on the trial 
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at a term of the court previous to the one at which the trial 
took place. No motion had been made to suppress the depo- 
sition; but the objection was made to the reading of the 
saine is evidence in the cause, on the ground that there was 
no sufficient notice given to the relators of the taking thereof, 
and on the ground that the parties to the action in which the 
deposition was taken were different from the parties in the 
present action. Without deciding that a motion to suppress 
would not have been properly sustained, for the objections 
raised to the deposition, if made in time, it may be said 
that it is too late to make such objections on the trial after 
the purty has been induced to go to trial, with the belief that 
no such objections will be made. Such a practice would be 
unfair and lead to injustice. (Delventhal vs. Jones, 53 Mo., 
450.) The deposition, however, excluded in this case only 
tended to prove to whom the sewing machine belonged, 
which was in controversy in the trial of replevin suit before 
the justice of the peace; and according to my view, had no 
applicability to the matters in issue in the present case, and 
although the evidence was excluded under the circumstances 
for a wrong reason, the defendants were not injured thereby, 
and tne judgment would not be reversed for that reason. 

[c is next insisted that no return of the property could be 
required by the judgment of the justice under the verdict 
rendered by the jury in the justice’s court. The verdict was 
for the defendants, assessing their damages at the sum of 
twenty-five cents. There is no finding in reference to the 
ownership of the property or the right of possession, or the 
value thereof. It is insisted that under such a verdict no 
judgment could be rendered by the justice for a return of the 
property, and that no recovery could be had against the con- 
stable and his sureties for the failure of the plaintiffs in that 
suit, to return the machine in conformity to the order wrong- 
fully made by the justice. 

There is no doubt but the judgment of the justice was er- 
roneous. It was improper to render any judgment for a re- 
turn of the property under a verdict which failed to find the 








































MAY TERM, 1875. 





State ex rel. v. Dunn, et al. 





value of the property to be returned. The statute requires 
that such value shall be found so that an election may be 
made by the successful party, whether he will receive the 
damages or the property to be returned. (2 Wagn. Stat., 819, 
§§ 14.15; Tardy vs. Howard, 12 Ind., 404; White vs. Van 
Houten, 51 Mo., 577; Appleton vs. Barrett, 22 Wis., 568.) 

There is no doubt but that a judgment rendered on such a 
verdict, is erroneous and would be reversed on appeal ; but 
the question is, is such a judgment absolutely void, when not 
appealed from? It seems to me that it is not void, but that 
in such case where no appeal is taken and the successful party 
elects to havea return of the property, and demands the same, 
he is entitled to receive it. 

Tie declarations of law asked for by the plaintiff—it is 
next insisted—were wrongfnlly given by the court. So long 
as it appears that the bond, taken by the constable for the 
delivery of the property, was in the form required by the 
statute, and that one of the sureties wasa resident freeholder 
of the county, with property sufficient to pay for all damages 
for a failure to re-deliver the property, where such re-delivery 
is required. the relators were not injured by the default of 
the constable. It is true there is a technical breach of the 
bond which may give the relators a right of recovery in such 
an amount as they have been damaged, as is stated in the first 
declaration of lawas given by the court; but the court wrong- 
fully declared in the second instruction that the measure of 
the dumages was the valne of the relators’ interest in the 
property in controversy. The declaration of law asked for 
by defendants, to the effect, that. if there was one solvent 
surety on the bond, who was at the time a resident freeholder 
of the county, and who still remained solvent, against whom 
relators had a remedy, the damages to the relators would only 
be nominal, ought to have been given. The evidence in the 
ease fully sustained the allegations that as to one of the sure- 
ties, the law had been complied with, and that he was still 
solvent and responsible. In such case there was only a tech- 
nical breach of the bond which could do the relators no real 
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damage, and only nominal damages should have been recov- 
ered. At least the declaration of law should have been given, 
(Glezen vs. Rood, 2 Metce. [Mass.], 490), and it makes no 
difference in this case that the bond was not sealed with the 
seals of the parties. The form, set forth in the statute, is 
neither sealed nor does it purport to be sealed further than 
the word bond would import a seal. 

The judginent will be reversed, and the cause remanded ; 
the other judges concur. 
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Armstrone Bearriz and Toomas B. Weaxtey, Respondents, 
vs. Easert O. Um, Appellant. 


1. Practice, civil—Appeal from justice—Inserting names of members in lieu of 
jirm name—Change in cause of action.—Where suit before a justice is 
brought in the name of a firm, the cause may be amended on appeal in the 
Circuit Court, by inserting the names, in full, of the members composing the 
firm. This is not the introduction of any new parties, and does not change 
the cause of action, within the meaning of the statute. (Wagn. Stat., 850, 
219.) [House vs. Duncan,—50 Mo., 453—commented on. ] 

2. Practice, civil—Instructions—May declare that certain evidence tends to prove 

particular facts—An instruction which tells the jury that they may consider 

certain evidence as tending to prove a particular fact, but which makes no 
comment as to ita weight or effect, is not for that reason improper. 

Practice, civil— Weight of evidence.—-It is not the province of the Supreme 

Court to weigi testimony in civil actions at law. 


Appeal from Buchanan Circuit Court. 
B. F. Loan, for Appellant. 


The cause tried before the justice was a demand, in plain- 
tiffs’ favor, against Hill and Weakley. In the Circuit Court 
it was amended so as to be in favor of Beattie & Weakley, 
against Hill as sole debtor. This was such a change 
in the cause of action as the law prohibits. (Wagn Stat., 
850, § 18; and see further Clark vs. Smith, 39 Mo., 499; 
Chouteaun vs. Hewitt, 10 Mo., 181; Webb vs. Tweedie, 
30 Mo., 488; Brashears vs. Strock, 46 Mo., 221; Elliott 
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vs. Clark, 18 N. H., 421; Dean vs. Jewell, J/d., 340; 
Powers vs. Sutherland, 1 Duv. [Ky.] 151; Burbage vs. 
Squires, 3 Mete., [Ky.] 79; Lake vs. Moss, 11 Ill., 589; 13 
lil., 571; Maxey vs. Padfield, 1 Scam., [2 Ill.] 59; Henckler 
vs. County Court, of Monroe, ex rel., 27 Lll., 39; Gould vs. 
Gloss, 19 Barb., 179.) 


Allen H. Vories, for Respondents. 


The amendment was proper. (House vs. Duncan, 50 Mo., 
453.) 


Waener, Judge, delivered the opinion of the court. 


This was a suit brought before a justice of the peace on a 
promissory note, given by defendant Hill to Weakley, and 
by him assigned to plaintiffs. The note purported on its 
face to be for two hundred and twenty-five dollars. In the 
justice’s court plaintiff had judgment, and Hill appealed to 
the Circuit Court. 

The suit was bronght in favor of Beattie & Co., against 
both Hill and Weakley, and the firm of Beattie & Co., con- 
sisted of Armstrong Beattie and Thomas B. Weakley, who 
was one of the defendants, and the indorser on the note, so 
that he was really plaintiff and defendant on the record. 

In the Cireuit Court the suit was dismissed as to Weakley, 
and an amendment was made, substituting the names of 
Armstrong Beattie and Thomas B. Weakley for Beattie & 
Co., as plaintiffs. To this amendment the defendant ob- 
jected, but the court overruled the objection, and an excep- 
tion was saved, 

On the trial, the name of the firm and the parties compos- 
ing it was proved to be in accordance with the amendment. 
The assignment was also proved, and the signature was ad- 
mitted to be genuine. 

Defendant then introduced evidence tending to show that 
he only got $150 from Weakley, and that he signed the note 
in blank. with authority for Weakley to file it up for $150 
ouly; that he did not intend to borrow the money; that 
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Weakley, at the date of the note. had money in his hands be- 
longing to defendant; that the note was to stand and operate 
as a receipt when a settlement should be made between de- 
fendant and Weakley. Evidence was further introduced 
tending to show what amount was due defendant on settle- 
ment. 

On the other hand plaintiff introduced evidence tending to 
show that defendant signed the note after it was filled up, 
and that he got the amount the note called for; that no 
money was due defendant from Weakley on a settlement; 
that the note in suit was a distinct transaction, and that after 
the note was given defendant had promised Beattie to pay it 
and asked for further time, so that he could get a settlement 
from Weakley in respect to their accounts. There was a ver- 
dict and judgment again for the plaintiff. 

The first question that we will consider is, the action of 
the court in making the amendment in reference to parties on 
the record. The statutory provision is, that the same cause 
of uction, and no other, that was tried before the justice, shall 
be tried before the appellate court, upon theappeal. (Wagn. 
Stat.. $50. § 18.) The rulings upon the construction of this 
section have not been entirely harmonious, and the cases can- 
not be all reconciled with each other. 

In Ciark vs. Smith (39 Mo., 498), there was an account 
filed with the justice, charging the defendant with certain 
hogs, and claiming a balance of $80 as for goods sola and de- 
livered. There was a judgment for plaintiff, for $70 and 
costs. The case was appealed, and in the Circuit Court an 
amendment was made, alleging that defendant wrongfully 
took five hogs, the property of the plaintiff, of the value of 
fifty dollars, and had not accounted for the same, and asked 
judgment for fifty dollars damages. 

This court held that the amendment was improper, and the 
eanse of action changed. Judge Holmes. who wrote the 
opinion, said: “ [Lere the canse of action is wholly changed. 
and the amendment was made for the very reason that the 
evidence which would support the one would not support the 
other.” 
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The same principle was affirmed in Hausberger vs. Pacific 
Railroad (43 Mo., 196). That was an action against the 
company for killing stock. The original statement filed with 
the magistrate was in the nature of a declaration at common 
law, and devolved on plaintiff the burden of proving negli- 
gence before he could maintain his action. In the Circuit 
Court an amendment was made to a complaint under the 
statate, by which negligence was made an inference or pre- 
sumption of law, and the plaintiff was relieved of the neces- 
sity of proving it, and it was decided that the court com- 
mitted error; that the cause of action was changed, and in- 
stead of a common law action it was turned into a statutory 
provision, clothed with new incidents, and requiring differ- 
ent proofs. 

Tiiese cuses seem to have been overlooked in Button vs. 
H. & St. Jo. R. R. (51 Mo., 153), where the complaint was 
for killing plaintiff's cow, and after an appeal taken, plaintiff 
was permitted to amend by stating that the killing was neg- 
ligently done. The judge who delivered the opinion here, 
said that the cause of action after the amendment was essen- 
tially the same as before, but we are inclined to think differ- 
ently. The case is certainly in conflict with Clark vs. Smith 
and Hausberger vs. Pacitic R. [., and we are of the opinion 
that they were correctly decided. 

House vs. Duncan, (50 Mo., 453) was where the plaintiffs, 
in their firm name, brought suit upon a promissory note be- 
fore a justice of the peace. When the case was appealed 
plaintiff offered to amend by curing the defective statement 
of their names, and setting out their individual names in full. 
The court refused to permit this statement to be made, and 
we held that it was error. No new or different cause of ac- 
tion was proposed to be introduced. The controversy re- 
mained the sume as it was originally, and the parties were 
the sime, the only difference being that the statement cured 
a defect in the description of the parties. But there were 
some remarks made about bringing in new parties, which 
were not applicable to the facts, and which, upon mature 
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consideration, I think are hardly sustainable upon a correct 
construction of the statute. 

The facts in this case bring it within the principle actually 
adjudged in House vs. Duncan. Hill and Weakley were 
sued as defendants. There is no doubt, under our law, that 
plaintiffs had a perfect right to dismiss the proceeding against 
either of the defendants, and go on against the other. After 
the dismissal against Weakley it was then simply a suit 
against Hill, the other defendant. Who were the plaintiffs 
when the suit was brought? Beattie &Co. Whocontinued 
the plaintiffs after the dismissal? The same firm. Who 
composed the firm? Beattie and Weakley. The parties, 
then, were precisely the same. The suit was brought in the 
firm name, and that wasa defect. The setting out of the 
names in full cured this defect; but it introduced no new 
parties, and changed no defense that Hill was entitled to 
make to the note. 

I now pass to a brief examination of the instructions given 
for the plaintiff. The first relates to signing the note, and 
is immaterial. 

The second was merely to the effect, that if the jury be- 
lieved from the evidence that Weakley indorsed the note to 
the plaintiffs, then prima facie, they were entitled to re- 
cover. This needs no comment. 

The third instructed the jury, that if they believed the con- 
sideration of the note was only one hundred and fifty dollars, 
then if they found for the plaintiffs, they should find for that 
amount. As the jury found for the full face of the note, 

225, this instruction needs no remark, It may be entirely 
thrown out of the case, and regarded as an abstraction. 

The fourth instruction was, that if the jury believe from 
the evidence, that defendant, Hill, had any money in the 
hands of Weakley, the amount thereof being uncertain, and 
that he borrowed the money and gave the note in suit until 
a settlement could be had, and said money so obtained was 
the funds of the plaintiffs, and not the money of defendant 
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or Weakley, and that afterwards defendant bought of Weak- 
ley his interest in said money or property, which absorbed 
defendant’s money, or if there was an unsettled account be- 
tween Weakley and Hill and others, on a different transac- 
tion from this one, then there was no defense to the note. 
This instruction appears to me unobjectionable, especially 
when taken in connection with those given for the defendant. 

The fifth instruction declared, that if the jury believed 
from the evidence, that defendant promised Beattie that he 
would pay this note as soon as he could get asettlement with 
Weakley, in the Weakley, Gunn and Dolman matter, then 
this may be considered by the jury as evidence tending to 
prove that the whole amount of the note was due. It is ar- 
gued that the instruction is bad, being a comment on the 
evidence. But we think not. It simply tells the jury, that 
they may consider certain evidence as tending to prove a 
particular fact, but makes no comment as to its weight, or 
what its effect may be. 

For the defendants the court instructed the jury as follows: 

1. “If they believe from the evidence, that on the day of 
the making of the note the plaintiff, Weakley, had in his 
hands a large sum of money arising from the sale of lots, the 
property of said Weakley, and defendant Hill and others, 
and Weakley, Hill and others were owners of a large num- 
ber of lots of great value, the title to which was in Weakley, 
who held the title to the lots for sale, and was authorized to 
sell the lots and collect the money for the benefit of the joint 
owners, and the defendant’s interest in said money exceeded 
the amount of the money he got of Weakley, and the defend- 
aut, at the date of the note, applied to Weakley for $150 of 
said money, which was paid him by Weakley with the under- 
standing that defendant was to give his note for that sum, 
which was to be accounted for by the defendant to Weakley, 
upon settlement of their accounts, and the note was executed 
for that purpose, then it operated only as a receipt, and the 
verdict should be for the defendant.” 
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“If the jury find from the evidence, that the note in 
controversy was signed by the defendant Hill in blank, or be- 
fore the same was filled up and he delivered the same to 
Weakley and authorized him to fill it up as a note for one 
hundred and fifty dollars, and no more, and that Weakley 
afterwards filled the note up for two hundred and twenty- 
five dollars, the verdict should be for the defendant.” 

Three other instructions wére asked for and refused, but 
they were mainly assertions of the propositions given in the 
above, stated in different language, and as the two given 
comprehended the merits of the whole case, those refused 
were unnecessary. 

The first instruction given for defendant stated the whole 
theory of his case, and the jury found against him on the 
facts. From their verdict they must have also found that the 
note was filled up for two hundred and twenty-five dollars 
before it was signed, and that the transaction was had as stated 
in plaintiff's fourth instruction. 

The evidence on the trial was contradictory, and evidently 
one of the parties was mistaken about the facts ; but it is not 
the province of this court to weigh testimony or reconcile 
differences in facts, in purely legal controversies. That be- 
longs exclusively to the jury; they have passed upon the 
question, and there being no mis-directions us to the law, we 
cannot relieve against their verdict. 

The judgment must be affirmed; all the judges concur. 
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Wituram LH. Browntesz, Respondent, vs. Sas D. Arnoxp, 
Appellant. 

1. Notes secured by deed of trust—Provision that neither note shall be collected till 
last one fall due--Suit on notes, how affected by.—Whiere a deed of trust given 
to secure sundry notes maturing at different dates, provides that none of 
them shill become due and that the deed shall not be foreclosed, till the ma- 
turity of the note made latest payable, the holder who purchases one of the 
notes with knowledge of the above provision, cannot recover judgment there- 
on until the last note matures, In such suit the note in action and the deed 
of trust may be read together and considered as one instrument. 

(As to how far the deed qualified the time of payment of the note, the action 
not being a proceeding to foreclose the deed, Hough, J., expressed no 
opinion.) 


Appeal from Linn Circuit Court. 
Ell Torrance, for Appellant. 


The note and deed of trust were parts of the same contract. 
(2 Pars. Cont., 5 ed., 653, and note with cases cited.) 


W. H. Brownlee, for Respondent. 


The note is in no way affected by the deed of trust, unless 
respondent chooses to proceed under thedeed. He may elect 
asto remedy. (2 Am. Law Reg, [N. J.}, 650; Young vs. 
Ruth, 55 Mo., 515.) 


SuEerwoop, Judge, delivered the opinion of the court. 


On the sixth day of December, 1871, the defendant pur- 
chased of one Roberts a certain lot of ground in the town of 
Brookfield, for the sum of $3500, paying $1380 in cash, and 
executing four promissory notes for the residue, due in one, 
two, three and four years from said date. To secure these 
notes x deed of trust of even date therewith was made on the 
land sold, which deed contained the express condition, that 
the notes should not become due, nor the deed of trust be fore- 
closed, until the fourth note should mature, viz: the sixth day 
of December, 1875. The first note, after its maturity, was as- 
signed to plaintiff, who purchased it with full knowledge of 
all the circumstances attendant upon its execution. 
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An answer making the foregoing allegations was striken out 
on motion, as constituting no defense to the action, and judg- 
ment rendered accordingly. The propriety of this ruling 
will now be considered. 

I, The notes and deed of trust, having been contempora- 
neously executed, and both relating to the same subject mat- 
ter, viz: the indebtedness which had accrued, can properly be 
read together, and regarded as one instrument, so far as con- 
cerns the purpose of the present inquiry. (2 Pars. Cont., 
553; Hunt vs. Frost, 4 Cush., 54; Hanford vs. Rogers, 11 
Barb., 18; Gammon vs. Freeman, 31 Me., 243, and cases 
cited. ) 

II. [t cannot be successfully disputed that it was perfectly 
competent for the parties to the contract to so arrange the 
matter between themselves, that none of the notes should 
full due until snch time as the last one became by its terms 
payable. Nor can it be doubted, after inspection of both the 
notes and deed of trust, that this was the intention which 
prompted the insertion of the clause in the latter instrument 
referred to in the answer, nor that the agreement in this re- 
gard, had for its basis a valid and sufficient consideration. 

III. As the plaintiff purchased the note under the circum- 
stances detailed in the answer, he occupied no better position 
than the original payee would, had he been plaintiff in the 
present action. 

The judgment will be reversed and the cause remanded ; 
all the judges concur. 


Per Hoves, J. 


I concur in the opinion that the note and trust deed may 
be read together for some purposes, but express no opinion as 
to how far the trust deed qualifies the time of payment of 
the note in this case, this not being a proceeding to enforce 
the trust deed. 
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Tuomas Cooper, Appellant, vs. Tuomas J. Srocxron, Respond- 

ent. 

1. Land, contract for sale of —Title bond—Conveyance by obligor to third party 
—Rescission of original contract—Suit by obligee for purchase money, ete.— 
Where one takes possession of land under a bond given to him for conveyance 
thereof on payment of the purchase money, a deed by the owner to a third 
party in the meantime, does not of itself, regardless of the circumstances, 
amount to a rescission of the original contract so as to authorize the ubligee to 
avandon the land and receive back whatever purchase money he has paid out; 
er. g. where the grantee in the deed agreed to receive the purchase money 
and to give the obligee another bond, with like condition to convey on receipt 
of the money, and especially where the obligee himself agreed to the substitu- 
tion, the latter cannot recover back money paid out for the land and improve- 
ments thereon, And most certainly such action will not lie where the obligor 
has the land re-deeded to himself, and then tenders the deed. 


Appeal from Gentry Circuit Court. 
S. S. Brown, for Appellant. 


The obligee had the right, without payment or tender of 
the purchase money, on the conveyance to Liggett, to treat 
the original contract as rescinded and sue for his purchase 
money and damages, (Hill. Vend., 2nd. Ed., 250,) and that 
even though the vendor might receive back the title before 
the time at which he agreed to perfect the title to plaintiff. 
(2 Pars. Cont., 5th Ed., 256; see generally, Hurd vs. Denny, 
16 Ill., 492; Miller vs. White, 32 Me. 203; Trinkle vs. 
Reeves, 25 Ill., 214; Burke vs. Pollack, 30 Ill., 328; Gray 
vs. Dougherty, 25 Cal., 266.) 

The alleged agreement of plaintiff to release defendant from 
performance of his contract, and to take the obligation of Lig- 
gett for the same was sucha surrender of all interest growing 
out of the real estate involved, as is contemplated by § 2 of the 
statute of frauds and perjuries, and was not susceptible of parol 
proof—so that the evidence on that point was improperly in- 
troduced. 


Bennett Pike, with Vinton Pike, for Respondent. 


I. The petition fails to state a cause of action. The alleged 
conveyance to Liggett was not such a disqualification of de- 
6—VOL. LX. 
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fendant to perform his covenants as would excuse an offer to 
perform on plaintiff's part. The fact that defendant, at a cer- 
tain period, had no title, does not authorize plaintiff to treat 
the contract as rescinded. Won constat, but defendant might 
have had the deed, at the time agreed upon, and would have 
had it if the plaintiff had paid the money. (Robb vs. Mont- 
g»nery, 20 Johns. [N. Y.], 13 to 18; Greenly vs. Cheever, 9 
did. 126.) 

If. There can be no breach of a contract before the time of 
performance has arrived. In this case the time of perform- 
ance was when plaintiff tendered purchase money and de- 
manded deed. 

IIL. It cannot be said that defendant was incapacitated 
fro performing the contract on his part. In the view of a 
court of equity, Liggett was a mere trustee for the perform- 
ance of the contract of defendant with plaintiff: Under the 
fucts in the case, he might be compelled to execute a deed 
to plaintiff when the latter entitled himself to one by pay- 
ment of the purchase money. 


Napron, Judge, delivered the opinion of the court. 


The petition, in this case, states that in 1869, the plaintiff 
bought of defendant a certain tract of land in Gentry county, 
for which he agreed to pay $800, and paid down $191.50, and 
gave his note for the remainder. The defendant then executed 
a bond, in the sum of $1,600, obligating him to convey to plain- 
tiff, so soon as plaintiff should pay the full amount of said note. 
This obligation, it is said, is lost, and cannot be produced, and 
the ‘plaintiff is unable to furnish a copy. Plaintiff alleged 
that afterwards he, plaintiff, paid to defendant, at different 
times, the sum of $118.75 on said note; that defendant put 
plaintiff in possession of said land at the time of the purchase, 
and plaintiff proceeded to make sundry improvements on the 
land ; that he built 250 rods of post and slat fence—worth Tic. 
per rod—fenced in one acre for a garden with a picket fence, 
worth $20; that he grubbed and cleared, and broke. 25 acres, 
worth $3 per acre; that in the spring of 1870, plaintiff plant- 
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ed 40 rods of hedge, worth 75c. per rod, cleared out and wal- 

led up 2 well (worth $20); that he repaired the buildings at 

a cost of $255 that he purchased an addition for said building 

worth $20; that he paid out $6.75 for survey of said land— 
the sums, altogether, amounting to the sum of $815.50, ex- 
pended on payments and improvements. 

Plaintiff then avers, that on the 17th of December, 1872, 
arid after all of said improvements had been made, the defend- 
ant, who then had the legal title to said land, conveved said 
land to one Enoch Liggett ; thereby placing it out of his power 
to convey the same to plaintiff. Wherefore, the plaintiff avers 
that the said contract of sale has been rescinded by the act of 
defendant; and that plaintiff, by reason thereof, thereupon 

. surrendered possession of said land, whereby plaintiff has been 
damaged in the sum of $1,000, for which sum plaintiff asks 
judgment. 

The answer admits the contract of sale and execution of an 
obligation to convey, upon the full payment of the purchase 
money, when it became due, which was on 26th September, 
1869. The answer denies that the price was $800; but says 
it was about $600, of which the plaintiff paid about $45 and 

executed his note to defendant, dated September, 25th, 1869, 
for $456, due one day after date, at 10 per cent. interest from 
date—the interest to be compounded if not paid annually. 
As to the alleged loss of the title bond, defendant is ignor- 
ant. He denies improvements to the value of $800. 
Defendant then admits the conveyance to Liggett. as stated 
in the petition, but asserts that this was done, under an ex- 
press agreement between plaintiff and defendant and Liggett, 
with the understanding that plaintiff's note should be trans- 
ferred to Liggett or a new one to Liggett substituted for the 
one to defendant, and that Liggett was to convey to plaintiff 
whenever the purchase money was paid. The answer alleges 
that said Liggett offered to give plaintiff his written obliga- 
tion for a conveyance in lieu of defendants; but that plaintiff 
refused to accept said bond or pay said note or renew said note 
to Liggett and, therefore, said Liggett, on June, 11th 1873, 
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conveyed the land back to defendant and defendant tenders 
his deed and brings the same into court, &. 

PlaintifPs replication denies his consent to this arrange- 
ment with Liggett. 

Upon the trisl the court instructed that the plaintiff was 
not entitled to recover. A non-suit was then taken with 
leave, &e. 

It is unnecessary to set out the evidence, as there is really 
no conflict in regard to the material facts of the case. The. 
plaintifi’s action is based upon the assumption that so soon as 
the defendant, after his bond to plaintiff, conveyed the land 
to Liggett, that fact alone, without regard to the cireumstan- 
ces under which it was made, was a rescission of the contract, 
and authorized the plaintiff to abandon the land and claim a 
return of whatever purchase money he had advanced. No 
allegation is made that he offered to pay the purchase money 
due, or demanded a conveyance, either from Liggett or de- 
fendant. 

It is laid down in Hill. Vend. (250), that where a party 
agrees to convey land, upon performance, by the purchaser, 
of certain conditidns, and designedly incapacitates himeelf to 
convey, the purchaser is discharged from the conditions, and 
that a vendee may bring an action for breach of the contract 
to convey, before demanding a deed, if the vendor, by his con- 
duet, indicates that he does not intend to perform his contract ; 
and if a party who has agreed to sell an estate is afterwards 
disabled from doing so, the vendee may recover the money 
deposited. And to sustain these observations, the case of 
Miller vs. Whitten (82 Me., 203); Gray vs. Dongherty (29 
Cal., 266); Hurd vs. Varney, (16 III., 492) are cited. 

3ut the cases are unlike the present, and the doctrine is 
loosely stated. Thecases of Robb vs. Montgomery (20 Jolinz., 
19), and Greeley vs. Chevers (9 Jolins., 126), are quite anal- 
ogous to the present one. The facts established in the pres- 
ent case clearly show, that the defendant did not incapacitate 
himself from complying with the contract. On the contrary, 
his conveyance to Liggett, with the assent of plaintiff at the 
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time, seems to have been designed for plaintiffs accommoda- 
tion. Liggett was a mere trustee, to carry out the contract. 
He was to give just such a bond as the defendant gave and to 
receive and accept just such a note; and if the defendant’s 
personal warranty was desired, he had not disabled himself 
from uniting with Liggett in the deed. 

In fact the result showed perfect good faith on the part of 
defendant ; for when the plaintiff finally declined taking the 
bond of Liggett, instead of defendant’s, the defendant took a 
reconveyance to himself, and proffers the deed on payment of 
the purchase money. 

The plaintiff makes no allegation of an offer to pay the pur- 
chase money, and by the contract no deed was to be made till 
the purchase money was paid. The note to defendant was 
payable one day afterdate. The fact that defendant conveyed 
to Liggett, even if made without consultation with plaintiff, 
did not necessarily incapacitate the defendant from conveying 
when the note was made. (Smith vs. Busby, 15 Mo., 392.) 

But the proof shows very clearly that the conveyance to 
Liggett was made by consent of plaintiff, thongh subsequently 
the plaintiff refused to carry out the arrangement between 
himself, defendant Liggett, and forthwith brought this suit to 
recover back the money he had paid for the land. The de- 
fendant then procured the re-conveyance from Liggett, and 
was beyond doubt in a condition to make a title. 

The judgment is affirmed ; the other judges concur. 
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Joun N. Couprey, Respondent, vs. Taomas E. Giitiam, Ap- 
pellant. 


1. Parinership—Dissolution of—Pariner trustee, how far—Collections by one 
member afier dissolution—Statute of limitations, when hegin to operate in ref. 
erence fo accounis, ete.—1. Partners inter sexe are trustees a3 to firm property 
held by them after dissolution, but the trust is implied, not express. Hence, 
actions between them, relating thereto, are subject to the statute of limitations, 
2. The statute does not necessarily begin to run from date of dissolution, Its 
operation commences with a breach of trust by the partner having partnership 
property or accounts in charge. And a3 a general rule the breach takes 
place after a failure to account and settle within a reasonable time alter dis. 
solution, and must be ascertained from the particular circumstances of each case, 
3. Where an account has been stated between them at the close of the part- 
nership, the statute, as to the items embraced therein, runs from the time of 
the statement. 4. Where mutual arrangement, after dissolution, delegates 
to one member the collection of debts due the firm, no cause of action accrues 
against him in favor of his co-partner, nor does the statute begin to run, so 
long as a faithful discharge of that duty postpones a final settlement. 

Statute of limitations— Defense of may be raised by demurrer, when— Motion 
in arrest.—The defense of the statute of limitations may be made by demurver 


to 


when the statement of the plaintiffshows an absolute bar without exception. 
But where this fact does not appear on the face of the petition the same may 
be exceedingly defective, and yet, defendant failing to demur, and setting up 
the statute as a defense— which is traversed by the replication—the defect 


is not subject to motion in arrest. 


~2ppeal from Chariton Court of Common Pleas. 


C. W. Bell, with Chas. Hammond and 4. W. Mullins, 
fur Appellant. 


As to accounts between partners, the statute generally be- 
gins to run upon the dissolution of the partnership. (Patter- 
son vs. Brown, 6 Mon., [Ky.] 10; Bisphan vs. Price. 15 How. 
[U. S.]. 162. 178; Cochran vs, Rogers, 10 Pick.. 112; Coal- 
ter vs. Coulter, 1 Rob. [Va.], 79; Sto. Part., 386, note 4 to 
§ 233; Didier vs. Davidson, 2 Barb. Ch., 522.) 

The cases which hold otherwise are in the main those eon- 
srraing & statute of limitations which expressly excepts from 
its operation accounts between merchants. These cases un- 
der our statute are inapplicable. The case of Massey vs. 
Tingle, (29 Mo., 437) expressly holds that as between part- 
ners the statute may be invoked. 
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Here the parties closed out their business in the year 1866, 
and the suit was not commenced until the 6th of June, 1872. 
There is no evidence that Giliiam ever admitted an indebt- 
ediiess to Coudrey, or ever promised to pay him anything 
after the year 1866, but, on the contrary, he expressly denied 
any indebtedness to him. If Gilliam had collected the whole 
of the note, or more than his interest in it, Condrey might 
have required Gilliam to have accounted to him, Coudrey, 
for his part of the amount so collected. But this could not 
open up all the matters connected with the partnership, the 
amount of capital contributed by each, and the amount with- 
drawn, ete., in the year 1866, 


Kinley & Kinley, for Respondent. 


I. The petition will support a verdict after trial, on the 
merits, especially since no objection was raised to it by de- 
murrer. 

If. Plaintiffs right of action is not barred by the statute 
of limitations, (Massey vs. Tingle, 29 Mo., 437.) The rule 
as to merchants’ accounts has nothing to do in this case. This 
is settlement of partnership alone. 

After dissolution each partner becomes, as to the firm as- 
sets. tenant in common. (IHogendobler vs. Lyon, 12 Kans., 
278; Sto. Part., §§ 322-8.) He also becomes a trustee. (Cran- 
shaw vs. Marsh, 1 Swanst., 506; 11 Ves.. 5; Pomeroy vs. 
Benton, 57 Mo., 531; Colly. Part.. § 182; Sto. Eq. Jur., §§ 
468. 623; Kelly vs. Greenleaf. 3 Sto. R., 93.) Gilliam and 
Coudrey both owed the firm, and, therefore, as to those 
amounts, were trustees, and hence, could not invoke the stat- 
ute of limitations. (Ricord’s Adm’r vs. Watkins, 56 Mo., | 
553; Keeton vs. Keeton’s Adm’r, 20 Mo., 530; Kane vs. 
Bloodgood, 7 Johne., 110.) 

Gilliam recognized his fiduciary relation by agrecing frem 
time to time to settle, and led Coudrey to suppose he would 
do so, and is thereby estopped from pleading the statute. 
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Napron, Judge, delivered the opinion of the court. 


This suit was brought on June 6th, 1872. The facts stated 
in the petition in this case are, that plaintiff and defendant 
on the 26th of May, 1865, entered into copartnership in sell- 
ing merchandise, for one year from the date of the articles, 
each putting in the concern an equal amount of capital, and 
agreeing to share the profits and bear the losses equally ; 
that the business was carried on until the 26th of May, 1866, 
when the said partnership was dissolved by the terms of the 
articles, and by mutual consent. The petition further states 
that there were uncollected notes and accounts in plaintiff's 
possession, amounting to $543.28; that defendant has a note 
against one Blevins for $66.25; that defendant is indebted 
to said firm in the sum of $1500, (and an account is filed to 
show this) and that the plaintiff is indebted to the firm in the 
sum of $300 (another account is filed to show this). The 
petition further states that no settlement of the accounts and 
mutters of copartnership has been made between plaintiff 
and defendant, though plaintiff has repeatedly requested such 
settlement, but said defendant at all times refused. 

The petition further states that there are no debts due and 
owing by said firm in said business. Plaintiff therefore asks 
that an accounting be taken of all the late copartnership deal- 
ings, and the same be finally settled between him and defend- 
ant, and if defendant be found owing plaintiff anything on 
said settlement, that he be adjudged to pay the same, plaintiff 
being ready and willing, and hereby offering to pay any sum 
that on said settlement may be found due and payable from 
him to defendant. It is further asked that the notes and ac- 
counts ateresaid be placed in the possession of some suitable 
person for collection and distribution, and for all orders &c., 
that to the court may seem proper, 

There were filed with said petition five exhibits, one con- 
taining a copy of the articles of copartnership, the second a 
list of the notes referred to. the third an account with de- 
fendant to the firm, running down to Dec. 31st, 1866, with one 
item on Dee. Ist, 1871, as fullows: “ Apples of T. Sanders 
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(on note) $22,” fourth, an exhibit of plaintifPs account with 
the firm, and, lastly, an itemized account referred to in the 
petition, rmnning down to 1872. 

The answer of defendant denies his indebtedness and 
then states, “that he ought not to be held liable to pay 
plaintiff on his said supposed cause of action, because he 
charges and avers that said supposed cause of action arose 
more than five years before the commencement of this suit.” 

The record states that the case was submitted to the court 
on the petition, answer and reply, and the court having 
heard the testimony and not being sufficiently advised, ete., 
appointed J. L. Applegate as referee, to examine the books 
and accounts, and report to the court the state of accounts 
between the parties. Ata subsequent term, the referee re- 
ported, and found a balance due plaintiff of $530.78. 

This report was approved by the court, and a judgment 
was given for the sum, with interest, and an order made that 
the notes and accounts uncollected be sold by the sheriff, and 
the proceeds divided. 

It is necessary to a proper understanding of the only point 
presented by this ease, to state so much of the evidence as 
pertains to this point, which was entirely confined to the 
statements of the parties. 

Condrev. the plaintiff, testified, that after the dissolution 
in Mav, 1866, the goods left on hand were boxed up and 
stored until fall, and were then opened and sold at auction or 
private sale, but not entirely, The remainder lett was di- 
vided between them. The last sule was December 17th, 
1866. © The notes and accounts were not divided. I] wasto 
take them and settle up the business. I collected claims and 
charged them to myself on the books, and when Gilliam got 
anv. charged them to him.” Again he says. “In the fall of 
1871 Gilliam purchased some apples of T. W. Sanders, 
and Sanders came to me and said Gilliam told him to have 
the amount entered on note due by him to Gilliam and Con- 
drev, J gave him credit accordingly. The last item pr'or 
to this charge is dated December, 21st, 1866. The Sanders 
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credit was entered December Ist, 1871. I told Gilliam 
about it. All business of the firm, advancement of money, 
purchase of goods, ete., are contained in the books produced, 
I had conversation with Gilliam in the fall of 1871, and asked 
for a settlement. We fixed two weeks from that time. 
Shortly afterwards Gilliam told me he could not settle then, 
as it was the week of the Kevtesville fair, and we then agreed 
upon the week after, as I understood him. From the disso- 
lution up to the time of commencing this suit. I collected 
what I could on the notes and accounts of the firm, and en 
tered the collection on the books of the firm. The books 
contain all such collections. The last collection was entered 
June Sth, 1872. It was the agreement made between Mr. 
Gilliam and myself at the time of the dissolution, that I 
should take the books, notes, accounts, ete., and settle up the 
business.” 

Tie defendant. Gilliam, testified as follows: “The books 
were kept by Condrey. I drew my checks against the cash 
eutries in my memorandum book. Coudrey put the amount 
down on one side, and I kept the other side. I bought some 
apples of Sanders, and wanted to pay him, but he said, no; 
he owed Gilliam and Coudrey. I came down and saw Con- 
drey, and the amount was credited. Coudrey furnished me 
list of notes and accounts 3 never furnished me regular balance 
eheet; furnished me several little statements | could not un- 
derstand.” 

This was all the evidence in the case. and after hearing 
the evidence the court, as heretofore stated. referred the mat- 
ter to Avplegate, to make out the partnership accounts, and 
report the result. 

Tie only objection relied on in this court, and indeed the 
only objection made below on the motion for new trial and 
in arrest. was that the action was barred by the statute of 
limitations, five vears and upward having elapsed since the 
dissolution of the partnership. The partnersiip was dis- 
solved on the 26th of May, 1866, and this action was com- 
menced on the 6th of June, 1872. . 
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It was well observed by Judge Scott, in the case of Ree- 
tor’s Heirs vs. Rector’s Adin’r, (20 Mo., 538) “that the ap- 
plication of the statute of limitations, in courts of equity, to 
matters of trust, is made difficult from the contrariety of 
opinion which prevails in relation to it. Whilst all admit 
that an express or direct trust is not subject to be barred by 
the statute, a difficulty is experienced in determining what 
trusts fall under the denomination of express or direct trusts, 
as well as in ascertaining the period of limitations to be ap- 
plied after the character of the trust is determined.” 

Hence, the same learned judge said, in the case of Massey 
vs. Tingle. (29 Mo., 438) “ We know no principle which de- 
clares that the statute of iimitations begins to run against an 
action to adjust and settle partnership accounts, from the 
time of its dissolution. When the account, or an item in the 
account, is barred, must be determined from the facts in re- 
lation to it. The application of the statute must be governed 
by circumstances. Cases may be stated in which an account 
may be barred in five vears, others may be stated in which an 
account would not be barred in a much longer term.” 

And after a careful examination of such English and 
American authorities as were accessible, I have come to the 
conclusion that these observations of Judge Scott in Massey 
vs. Tingle. brief as they are, really embrace about all that 
can be said on the general principles by which courts of 
equity are guided, and that the application of the statute de- 
pends on the facts and circumstances of each case. 

The difficulty is in determining when the cause of action 
accrues, and this depends on the relations the partners bear 
to each other, and the duties reciprocally arising from the 
relation, That they oceupy a position analogous to that of 
tenants in common, so far as the property cn hand at the dis- 
soluiion is concerned, and that they are impliedly trustees 
is conceded by all the authorities; and consequently the 
trust is of such a nature as the statute of limitations applies to. 

But the question still remains, when will the law consider 
a breach of trust as having occurred, and at what point of 
time, therefore, will the statute of limitations commence. 
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Judge Story observes, in his work on Partnership, (§ 347) 
that, “as it becomes the duty of ali parties in interest, upon 
a dissolution by death (or otherwise) with all practicable dili- 
gence. to wind up and settle the partnership concerns, to pay 
the partnership debts and obligations, and to distribute the 
surplus among those who are entitled to it, according to their 
respective shares therein, each party in interest has a right, 
in case of any improper delay, or danger of loss, or neglect of 
duty, to require the aid of a court of equity to enforce the 
duty and to compel a full account and settlement of the whole 
concern * * * and if within a reasonable time, the sur- 
vivors do not account with them, and come to a settlement, 
a court of equity will entertain a bill for this purpose, and 
will, in aid thereof, if necessary, restrain the partners by in- 
junction, trom disposing of the joint property and from col- 
lecting the ontstanding debts. So the surviving partners 
have each against the other a like right to insist upon a final 
adjustment and settlement of the partnership accounts and a 
distribution of the surplus.” 

Judge Story had previously remarked in section 325, that 
“notwithstanding the dissolution of the partnership, there 
still remain certain rights. duties, powers, authorities and re- 
lations between them, which the law recognizes and supports, 
because they are or may be indispensable to the complete ar- 
rangement and final adjustment of the affairs of the partner- 
shij; and therefore, in a qualified and limited sense, the 
partnership may be said for those purposes to continue be 
tween the parties, until such arrangement and settlement 
takes place. Indeed, as has been well said by a learned av 
ther on that subject, “ From the very nature of the partner- 
shi». engagements may be contracted, which cannot be ful- 
filled during its existence. exposed as it is to sudden and arbi- 
trary terminations, and the consequence, therefore, must be, 
that for the purpose of making good outstanding engage- 
ments, of taking and settling all the accounts, and converting 
all rue property, means and assets of the partnership, exist- 
ing at the time of the dissolution, as beneficially as may be, 
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for the benefit of all who were partners, according to their 
respective shares and proportions, the legal interest must sub- 
sist, although for all other purposes the partnership is actu- 
ally determined.” 

“Hence,” Judge Story further says, (§ 328) “it is now the 
admitted doctrine of the common law, that although the dis- 
solution of the partnership disables any one of the partners 
from contracting new debts, or buying or selling or pledging 
goods on account of the firm, yet, nevertheless, it leaves every 
partner in possession of the full power (unless, indeed, upon 
the dissolution it has been exclusively confided and delegated 
to some other partner or person) to pay and collect debts due 
to the partnership, to apply the partnership funds and effects 
to the discharge of their own debts, to adjust and settle the 
unliquidated debts of the partnership, to receive any property 
belonging to the partnership, and to make due acquittances, 
discharges, receipts and acknowledgments of their acts in the 
premises. For all these acts, if done bona fide, are for the 
advancement and consummation of the great objects and 
duties of the partners; upon the dissolution, to wind up the 
whole partnership concern, and to divide the surplus, if any, 
ainong them, after all debts and charges are extinguished.” 

It isapparent from these remarks of Judge Story that the mere 
dissolution of a partnership does not authorize a bill in equity 
for an account, when by agreement between the parties after 
dissolution, one of the partners has been entrusted with the 
power, belonging to both, of collecting accounts and notes 
unsettled, and there has been no stated account between them. 
The partner so confided in, is guilty of no breach of trust in 
proceeding to collect the debts, and in a suit against him, he 
could not set up the bar of the statute, or claim that the dis- 
solution had occurred five years before suit brought. Nor on 
the other hand, do I perceive how the partner who acquiesced 
in this arrangement can set up the statute as a bar to an ac- 
count. 

Undoubtedly where there has been a stated account between 
the partners at the close of the partnership, so far as all items 
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einbraced in such account are concerned, neither party ean dis- 
turb it at law, or in equity, after the limitation allowed by the 
statute has expired. And this is all that was decided in Bis- 
pham vs. Price. (15 How., 178.) Mr. Justice Campbell in 
that case observed: “But if we could doubt upon the intrin- 
sic equities of the parties, the statute of limitations affords a 
conclusive answer to the bill. The bill and answer agree that 
this item of the account was ascertained and stated, and all the 
liabilities of the firm were practically adjusted by this settle- 
ment. The amount of the liability of Bisfilian was credited 
to him and he received the absolution of Archer from all fur- 
ther claim. The exception in the Pennsylvania statute in fa- 
vor of merchants’ accounts, according to the numerous author- 
ities of the State courts, does not apply to the accounts of part- 
ners tinder sese, though this is not universally admitted. But 
however the law may be as to open accounts, the settled doc- 
trine of the court is, that the exception in the statute does not 
apply to stated accounts, (Spring vs. Grey, 6 Pet., 151; To- 
Jand vs. Sprague, 12 Pet.. 300.’’) 

The principle upon which courts of equity act in applying 
the statute of limitations to settlements or accounts between 
partners, is very clearly explained by the Vice Chancellor in 
Tatam vs. Williams (3 Hare, 357), and is in accordance with 
the views expressed by Judge Scott in Massey vs. Tingle. 
That was a case, it is true, in which the surviving partners 
brought a bill against the executors of a deceased partner, but 
it matters not whether a dissolution is affected by the death of 
one of the partners, or by the terms of the partnership, or by 
mutual consent, so far as this question is concerned, 

“The question,” says the Vice Chancellor, show long the 
estate of a deceased partner continues liable to the demands 
of surviving partners, is not, I apprehend, the subject of any 
positive stuturory enactment, except so far as this court may 
found its rules upon analogous cases at law. The cases at law, 
which appear to have been commonly argued upon in this 
court, as affurding -an analogy in questions between partner 
and partner after a dissolution of partnership, are those which 
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fall within the exceptions as to merchants’ accounts in the state 
ute of limitations. Now, notwithstanding the doubts which 
appear fora long time to have hung over the construction of 
that exception in the statute. I understand the rule at law now 
to be settled, that if all dealings have geased for more than six 
veurs, the statute, even between merchant and merchant, their 
factors and agents, isa bar to the whole demand, except where 
the proceeding is an action of account, or perhaps an action on 
the case for not accounting * * upon the question whether 
one partner could, at law, maintain an action of account 
against his copartner, I will refer only to the very elaborate 
argument of Mr, Hays, in Collam vs. Partridge (4 Man. & 
G., 278). In this court there is direct and very high author- 
ity for the proposition, that a court of equity will not, after 
six veurs acquiescence, unexplained by circumstances, or coun- 
tervailed by acknowledgment, decree an account between a 
surviving partner and the estate of a deceased partner. (Bar- 
ber vs. Barber, 18 Ves., 286; Ault vs. Goodrich, 4 Rup., 480; 
Bridge vs. Mitchell, Gill. Eq., 224)—a case spoken of by Ld. 
Eldon in Fowler vs. Hodgson (14 Ves., 185). as a case of an- 
thority ; to which may be added the case of Martin vs. Heath- 
cote (2 Eden. 169) and Ld. Henley’s note upon that case. The 
authority of the case of Barber vs. Barber, and consequently 
the authority of the other cases, is without doubt, much sha- 
ken by tie observations of Ld. Brougham in moving judgment 
of rhe [Louse of Lords in the case of Robertson vs. Alexan- 
der (S Bligh. N.S., 352). For, notwithstanding Ld. Cotten- 
ham’s remark in Morehouse vs. Scarffle (2 Myl. & Cr., 704), 
to the effect that the judgment of the House of Lords in any 
given case does not involve an approbation of all the rea- 
sons whici each Peer may have given for his vote. so as to 
make those reasons binding upon courts of inferior juri-die- 
tion, it is impossible not to defer to the opinion to which I 
have adverted, and perhaps difficult to explain the judgment 
of the House of Lords upon any other reasons, not withstand- 
ing the special circumstances of that case. But Ld. Brougham 
in that case, acknowledged in the clearest manner, that 
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whether by analogy to the statute, or for any reason, six years 
was or was not a bar in that case, it was the duty of a court 
of equity to consider whether, under circumstances of delay, 
a decree should be made. In this case it is unnecessary that 
I should rely upon the cases which have decided that this 
court will not give relief after six years of delay, wholly un- 
accounted for, inasmuch as in this case it was not six years, 
buat a clear period of 13 years which elapsed between the death 
of Fowler and the filing of the bill, and no excuse is given 
for that delay.” 

Now it will be observed that the British statute, making 
au exception in favor of accounts between merchants, copied 
in Pennsylvania, Virginia, Kentucky and other States, is not 
in our statute of limitations. Hence the case of Patterson 
vs. Brown (6 Mon., 10), and Coalter vs. Coalter (1 Rob. [Va.] 
79), are not applicable here. Our act of limitations (2 Wagn. 
Siat., 918), provides that “in an answer brought to recover a 
balance due on @ mutual open and current account, where 
there have been reciprocal demands between the parties, the 
cause of action shall be deemed to have accrued from the time 
of the last item in the account on the adverse side.” Ina 
note to Foster vs. Hodgson (19 Ves., 180), referred to in the 
Vice Chancellor Shadwell’s opinion, it is said that an account, 
thongh between merchants, if stated, will be barred by the 
statute of limitations; but if an account between such par- 
ties remain open and current, it will be within the exception 
of the statute; and this distinction between stated and unsta- 
ted accounts seems well settled, and the only difficulty which 
has been felt of late years, is whether an account could be con. 
sidered as a current one, when there has been no dealing be- 
tween the parties for six years; and it has been held, that it 
could not be soconsidered. (Barber vs. Barber, 18 Ves., 286.) 
Our statute speaks of a mutual open and current account, 
whether between merchants or other persons, and counts the 
beginning of the cause of action from the last item in the ac- 
count on the adverse side. 
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As in this case, there was really no mutual or current ac- 
count between the parties, after the dissolution of the part- 
nership, the effect of the entry of the Sanders transactions, in 
December, 1871, may be passed over, as entitled to no weight in 
the determination of the main question involved. The plain. 
tiff was, by express arrangement between the parties, entrust- 
ed with the notes and accounts,and no memorandum of the 
business was kept by the defendant. 

Considering, however, that the relation between these par- 
ties, after the dissolution of the partnership, implied a trust, 
and that the one entrusted with the collection of the notes 
and accounts could have been compelled at any reasonable 
time after such confidence reposed, to account to the other, 
and that no stated account between them, either temporary or 
final, was ever made, or any demands for a settlement until 
1871, by either party, it is difficult to see how either party 
could regard the delay or postponement of the settlement as 
unreasonable. The fulfillment of the trust, in fact, necessarily 
postponed any final settlement. Moreover, the demand fora 
settlement in 1871, by the plaintiff, and the agreement of the 
defendant to meet the plaintiff on a day named, with a view 
to a final settlement, was a clear admission, not only of the 
fact that there had previously been no final account between 
them, but that such account was necessary to a final adjust- 
ment of the affairs of the partnership. There was no contra- 
diction between the statements of plaintiff and defendant on 
this point, nor indeed on any other material point. 

The facts are well established. It appears, indeed, that one 
of the notes, or accounts entrusted to the plaintiff for collec- 
tion, was not collected until after this suit was brought. 
There was no breach of trust, on the part of the plaintiff, no 
unnecessary delay in a settlement, and no opposition to a set- 
tlement on the part of defendant until 1871—scarcely a year 
before this action was brought. There was no ground for a 
proceeding in court to compel a settlement whilst the mutual 
understanding and agreement of plaintiff and defendant, upon 
the dissolution, delegated to the plaintiff the power to collect 
7-—VoL. Lx. 
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the debts due the partnership, and necessarily postponed a 
final settlement by this arrangement. The application of a 
general principle upon which courts of equity act might be dif- 
ferent in the case of a dissolution of a partnership by the death 
of one of the partners, where no waiver or estoppel on the 
part of the dead partner could be claimed, nor any agreement 
to a transfer of power to the survivor could occur. 

The general rule is that after the lapse of the time fixed by 
statute, the suit for an account cannot be maintained 3 and 
courts of equity follow this rule and will not allow a bill for 
a settlement, after a stated account, or where there is no ex- 
cu-e for a settlement, and one of the partners is dead. Dut in 
this case the settlement was voluntarily postponed by both 
pares and there was no ground for an action to compel a 
setilement until the refusal of the defendant to account in 
1871. The statute of limitations was therefore no bar, under 
the tacts and cireumstances of the case. 

It is insisted here that the petition, on its face, showed no 
cause of action, and that a demurrer would have been sustain- 
ed to it; and that, although no demurrer was filed, the court, 
on the motion in arrest, ought to have decided in favor of de- 
fendant. 

Under our decisions, the defense of the statute of limita- 
tions may be made by demurrer, where the statement of the 
plaintiff shows an absolute bar without exception (22 Mo.. 473); 
but in this case, no demurrer was filed, but the bar of the 
statute was pleaded in the answer, and the answer denied by 
replication, though the replication is not copied in the record. 

25 Mo., 182.) 

Upon these pleadings, we cannot say that the motion in ar- 
rest should have been sustained. The petition was very de- 
fective, ‘but there was no demurrer to it. 

We therefore affirm the judgment. The other judges con- 
cur. 
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B. K. Tunty, ef al., Appellants, vs. D. B. Canrretp, ef al., 
Respondents. 

1. Conveyances of military bounty land—Acknowledgments— Certified copies, when 
admissible. —Whiere a deed conveving military bounty land is acknowledged 
according to the statutes of Missouri, a certified copy thereof may be shown 
in evidence without previous proof of the loss or destruction of the original, 
and itis immaterial whether it be acknowledged in or out.of this State. Sections 
35, 36 and 38 of the statute relating to conveyances of real estate (Wagn. 
Stat., 278, 279) refer exclusively to conveyances made outside of this State and 
acknowleiged in conformity to the lex loci,—but defective under the Mis- 
souri statute, (Totten v. James, 55 Mo., 494, criticised.) 


Appeal from Linn Common Jleas. 
S. P. Huston, for Appellants. 


I. The deeds were acknowledged according to the laws of this 
State, and the record copy was admissible in evidence under 
the general law. (Wagn. Stat., 278. § 30, 1872.° 

I]. Plaintiffs claimed ander general warranty deed, and in 
such case record copies may be read as, the “‘ warrantor is pre- 
sumed to retain the title papers anterior to his own for his 
own protection.” (Lord Buckhast vs. Fenner, 1 Coke, 1; 
Jackson vs. Woolsey, 11 Johns., 453; Eaton vs. Campbell, 7 
Pick., 10; Barton vs. Murrain, 27 Mo., 235; Will. Real Est., 
546.) 


W. H. Brownlee, for Respondents, 


I. Copies of the record of the deeds were not admissible un- 
til the loss or destruction of the originals have been proven. 
(Barton vs. Murrain, 27 Mo., 240; Christy vs. Cavanangh, 45 
Mo.. 375; Crisven vs. Hannavan, 50 Mo., 415; Wagn. Srat., 
1872, 278, 279, §§ 35, 36, 38.) 


Suxrwoop, Judge, delivered the opinion of the court. 


Ejectment for recovery of certain land in military bounty 
land district. 

The only question the case presents is the proper constenc- 
tion to be given to sections 35, 36 and 38 of chapter 35 a rela- 
tion to Conveyances. (Wagn. Stat., 278, 279.) 
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The obvious and accomplished objects of the foregoing 
sections were, First, to waive, as to instruments conveying 
or affecting military bounty lands, any informality caused by 
non-compliance with our laws respecting acknowledgments, 
provided said instruments were acknowledged in accordance 
with the laws of the State where executed ; second—to put 
the instruments thus acknowledged, on the same footing as 
though they fully conformed to our general law in reference to 
acknowledgments, with but the single exception, that until 
proof of loss or destruction of the originals, copies thereof 
were precluded from being read in evidence. 

The sections mentioned can manifestly have no reference 
except to that class of conveyances specified therein ; and can 
by no possibility apply except upon the triple concurrence of 
First—a conveyance made of military bounty land; Second 
—made outside of this State and within the United States: 
Third—acknowledged in conformity to the Jez loct of its 
execution. 

And, unless the instrument fully complies with the condi- 
tions specified in those sections, it fails to fall within their 
purview ; and whether relating to military bounty, or other 
land, is to be exclusively controlled by the provisions of the 
general law respecting acknowledgments. 

The cases of Barton vs. Murrain, 27 Mo., 235; Christy vs. 
Cavanangh, 45 Mo., 376; Crispen vs. Hannavan, 50 Mo., 415, 
are not in antagonism to this view, but, rather accord 
therewith, as those decisions only apply to a class of instru- 
ments falling fully within the terms of the sections under dis- 
cussion. 

The case of Totten vs. James, (55 Mo., 494) is at variance 
with the conclusion at which we have arrived in the case at 
bar; but doubtless owing to momentary inadvertence as to 
the proper distinction to be taken between instruments relat- 
ing to military bounty land, the acknowledgment of which 
conforms to the laws of other States, and conveyances of the 
same description of land the acknowledgment of which, 
whether taken in this State or elsewhere, are in full con- 
formity to our own laws. 
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As the conveyances in question fully complied with our 
general law in relation to acknowledgments, it was wholly 
immaterial where those acknowledgments were taken. 

For these reasons, the instruction, in the nature of a de- 
murrer to the evidence which effected the exclusion of the 
copies of deeds offered by plaintiffs, because the loss or de- 
struction of the originals was not first proven, was erroneous- 
ly granted. 

Judgment reversed and cause remanded; the other judges 
concur except Judge Vories. absent. 


























In toe Martrer or Jarvis S. Rogers, Appellant, vs. Tax 
County Court of Ciivton County, Respondent. 

1. Certiorari only brings up the record—Facts dehors shouldbe proved.—The ef- 
fect of the writ of certiorari is merely to bring up the records and proceedings 
of the lower court, And, so, where a petition for that writ charged facts de- 
hors the record, showing the illegality of a certain county tax, on a hearing of the 
cause, those material to the case should be proved or admitted as in other 
trials ; otherwise the writ should be dismissed, 


Appeal from Clanton Circuit Court. 
J. F. Harwood, for Appellant. 
Thomas E. Turney, for Respondent. 
Vortks, Judge, delivered the opinion of the court. 


The petitioner sued out of the Clinton Circuit Court a writ 
of certiorart which was directed to the County Court of said 
county for the purpose of reviewing their action in reference 
to the assessment of certain taxes on property belonging to 
him. After the return of the writ the case was examined and 
judgment rendered in favor of the defendant ; whereupon 
the plaintiff appealed to this court. 
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The facts appearing from the record of this case are as fol- 
lows: “That on the 2nd day of May, 1874, the complainant, 
Jarvis S. Rogers, presented a petition to the County Court of 
Clinton County iu which he represented that there was a tax 
assessed on the tax books then in the hands of the collector 
of said county, against said complainant, for the year 1873, 
amounting to one hundred and fifty-four dollars, which tax 
was assessed against him on account of bank capital and on 
account of license as banker and exchange dealer, which said 
assessment was not authorized by law; that said tax was un- 
lawful in this, that the complainant is, and was at the time, 
a resident of the county of DeKalb, in the State of Missouri ; 
that, among other vocations, he had for several years past been 
engaged in the business of a broker and exchange dealer with 
his office located in the town of Cameron, in Clinton County, 
Missouri; but that during all of said time he had resided with 
his family in the county DeKalb ; that he has never been a resi- 
dent of Clinton County ; that in his business of broker he had re- 
ceived money on deposit and loaned the same to his custo- 
mers ; that at the time he commenced said business, he de- 
posited with. his correspondent in New York five thousand 
dollars in United States bonds exclusive of interest coupons ; 
that he was the sole owner of said bonds and that they have 
been and are still on deposit as aforesaid as a security against the 
stringency of the money market and other contingencies, ete.; 
that he then was and had been since the Ist day of January, 
1873, the sole owner and manager of said business of broker 
and exchange dealer, carried on in said town of Cameron, 
and which business was carried o: under the name of the 
“ Park Bank ;” that he has always since he commenced said 
business paid the collector of taxes for Clinton County the 
license tax required by law for the carrying on and transacting 
said business; that he has been assessed for and has paid the 
taxes upon all of the personal property, of every description, 
owned by him which is taxable under the laws of this State, in 
the county of DeKalb where he resides ; that he did not appear 
before the board of equalization and board of appeals for the 
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year 1873 for the reason that he was not a resident of Clinton 
County and had no knowledge that said assessment had been 
made against him in said county; that the five thousand dol- 
lars in bonds aforesaid is and was the only capital or funds 
invested in his said ‘business of broker and exchange dealer 
for several years past, and that complainant was the sole 
owner of said bonds. 

The complainant prayed that said assessment and tax en- 
tered on the tax book of the collector of said county, being il- 
legal and void, the said court would ‘abate and set aside said 
assessment, ete. 

This petition was verified by affidavit of complainant’s at- 
torney: to the effect that he believed it to be true. 

The said County Court after having heard and considered 
said petition dismissed the same for the reason that they had 
no jurisdiction over the matter. 

The complainant afterwards on the 28th day of April, 1874, 
appeared in the Clinton Circuit Court and on his application 
a writ of certiorari was issued out of said Circuit Court di- 
rected to suid County Court requiring it to send up a tran- 
script of the proceedings had in said cause. This writ was 
served and the County Court made a return thereto in which 
it set forth the petition filed in said court by the complainant, 
in substance as has hereinbefore been stated, together with a 
a copy of the assessment made against complainant and the 
proceeding had in said court on said petition, which said copy 
from the tax book and proceedings in the County Court is 
as follows: 

“ Tax book of personal property of the county of Clinton, 
State of Missouri for the year 1873, assessed August 1st, 1873, 
page 95, Jarvis S. Rogers (Cameron) Exchange Broker, total 
personal property $5,000, State taxes, $22.50, county taxes 
$27.50, road tax $7.50, railroad sinking fund $7.50, school 
tax $100, aggregate $165.” 

The copy from the entries made in the County Court was 
as follows: “Now at this day here comes Jarvis 8. Rogers 
by his attorney and presents a petition praying the court to 
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set aside the taxes for the year 1873, assessed against said pe- 
titioner on bank capital owned by him, the said petitioner. 
The court being advised in the premises ordered that the 
same be and the same is hereby dismissed for the want of 
jurisdiction.” 

After this return was made by the County Court to the 
Circuit Court on the 7th day of May, 1874, the cause came on 
for hearing in said Circuit Court. It is admitted by the par- 
ties that no evidence was offered by either party, but that the 
case or matter was submitted to the court on the petition of the 
complainant, and the return made to the writ of certiorari. 
The Cireuit Court found for the defendant and rendered a judg- 
ment against the complainant for costs. The complainant filed 
his motion fora new trial which being overruled he excepted, 
and appealed to this court. 

The complainant in this case, in the Circuit Court, asked 

the court to make several declarations of law as applicable to 
the case, but as there was no evidence given on the trial we 
cannot say whether said declarations of law were applicable 
to the case or not; and we are left in the same state of un- 
certainty in reference to the decision and judgment of the 
court. ' 
The cerliorart only brought the record and proceedings in 
the County Court before the Cireuit Court. When the record 
came to the Cirenit Court, the case was there to be tried and 
the essential matters of fact stated in the complainant’s peti- 
tion to show that the assessment against him was illegal should 
have been proved, unless they, in some way, were admitted on 
the record; but the complainant simply presented his peti- 
tion to the court and asked the court, without evidence, to 
assume that the petition contains the truth. 

In such a case we would not be authorized to say that the 
judgment of the Cirenit Court was wrong. 

The judgment will be affirmed; the other judges concur. 









































MAY TERM, 1875. 





— 





1. 


re 


ad 


Hughes when he claimed title to the land in dispnte. 
fendant and his ancestor never had actual possession of this 
land. Their possession, if any they had, was constructive. 
To constitute constructive possession, the claim must be un- 
der color of title. (DeGraw vs. Taylor, 37 Mo., 310; St. 
Louis vs. Gorman, 29 Mo., 593.) To constitute color of title 
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JosepH Mytar, Appellant, vs. Jouw Hucues, Respondent. 


Entry upon fraction of quarter section—Conveyance of larger sub-division by 
disseizor with deed back to himself—Color of title.—The mere fact of an entry 
upon and occupation of a fractional sub-division of a section of land, set apart 
under the United States surveys in Missouri, will not give color of title toa 
larger sub-division thereof, within the meaning of 3 5 of the statute of limita- 
tions (Wagn. Stat., 917), unless he has acquired title by paper conveyance 
or inheritance, or contract from another who has previously assumed to be 
owner. And the disseizor cannot, by a conveyance to a third person, of the 
larger tract, and taking a deed back to himself, obtain color of title thereto, 


Where one is said “ to have color of title,” the phrase implies that some act has 


been done, or some event has occurred by which some title, good or bad, has 
been conveyed to him, 

Statute of limitations—Failure to take possession of land for twenty years-- 
Ousler necessary to divest title—Oune who has the title to land but fails to take 
actual possession of it for twenty years, is not for that reason barred by the 
statute of limitations. The title carries with it the seizin, and to divest it after 
any lapse of time, great or small, there must be an actual ouster or a con- 
structive disseizin, by adverse possession of some part of the tract under color 
of title. 

Land— Occupancy of without claim or color of title a trespass.—The taking 
possession of land without any color of title or assertion of claim thereto, is 


a mere trespass, 


. Lands—Burning of records--Handbills as evidence.—Where all the records 


pertaining to the sale of land were destroyed by the burning of the county 
court house, hand-bills advertising the date of sale and description of the 
property, may be used as evidence in suit for the land. 

Land— Patent— Decree as to— Good collaterally as against mere possession.— 
A decree divesting the title to land out of an original patentee, and vesting it 
in another, cannot be attacked collaterally on account of mere irregularities in 
the proceedings, by one not a purty in interest, and having no claim to the 
property other than naked possession, 


Appeal from Caldwell Circuit Court. 
Crosby Johnson, for Appellant. 


I. The court erred in admitting the declarations of David 
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there must be an instrument, having a grantor and grantee, 
and containing a description of the lands intended to be con- 
veyed, and apt words for their conveyance. (3 Washb. Real 
Pr., 138, § 36 a.) No mere words of claim will supply the 
place of color of title. 

“Constructive title is never based upon a claim merely, 
There must be a deed purporting to convey the whole, or 
some proceeding or instrument, giving color and defining 
boundaries, as well as actual possession of a part.” (Long vs. 
Higginbotham, 56 Mo., 245; Fugate vs. Pierce, 49 Mo., 441, 
447-8.) Ina suit for the title to land, the declarations made 
by a party in possession, asserting his title, are not compe- 
tent testimony. (Morey vs. Staley, 54 Mo., 419; McLean 
vs. Rutherford, 8 Mo., 109; Criddle vs. Criddle, 21 Mo., 
522; Turner vs. Belden. 9 Mo., 797.) 

Il. Even if David Hughes gave a deed of trust to Grubb, 
David did not and could not hold or claim under that deed. 
It would be no color of title for him. Nor could his posses- 
sion enure to James M. Hughes. 

Ill. Defendant, being a stranger, cannot assail the decree, 
either directly or collaterally for irregularities, or for any- 
thing which did not go to show want of jurisdiction on the 
part of the court. That final judgment was rendered at the 
return term, is an irregularity for which the case on error or 
appeal might have been reversed, but cannot be attacked col- 
laterally. (Brackett vs. Brackett, 53 Mo., 265; Carsin ve. 
Sheldon, 51 Mo., 436.) 


J. M. Hoskinson, with Franklin Porter, for Respondent. 


I. A written conveyance is not necessary to give color of 
title. “ Whatever title would authorize a party in possession 
of a part of a tract to maintain an action against a wrong- 
doer, for a trespass on the remainder of the Jand, would be a 
sufficient color of title under the statute of limitations as 
against the real owner. It is not necessary that this color of 
title should be created by deed or other instrument of writ- 
ing. It may be created by an act én pais without writing,” 
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per Adams, J., in Rannels vs. Rannels (52 Mo., 112—dis- 
approving and overruling City of St. Louis vs. Gorman, 29 
Mo., 592, Fugate vs. Pierce, 49 Mo., 441 and Crispin vs, 
Hannavan, 50-Mo., 536, so far as they enunciated a contrary 
doctrine; see, also, McCall vs. Neely, 3 Watts, 72; Bell vs. 
Longworth, 6 Ind., 277.) 

II. But either the deed from Grubb to J. M. Hughes, made 
in 1856, or that from J. M. Hughes to David Hughes, made 
soon after, and burned in April, 1864, both conveying all of 
the north half of section 15, gave ample color of title to all 
of said half section including the land in suit to respondent’s 
grantors, more than ten years before this action was brought. 
Any instrument having a grantor and a grantee, and con- 
taining a description of the lands ‘intended to be conveyed, 
and apt words for their conveyance, gives color of title to the 
lands described. (3 Wash. Real Pr., 187; Brooks vs. Brayn, 
85 Ill., 394.) 

Ill. Plaintiff failed to show that he ever had title to the 
land in suit. The transcript wholly fails to show that the 
laud in controversy was ever patented to Squire Bozarth. 


Napton, Judge, delivered the opinion of the court. 


This was an action of ejectment to recover the west half of 
the north-west quarter of section 15, township 56, range 29. 

The plaintiff produced in evidence a patent from the Uni- 
ted States for the land in controversy, toone Squire Bozarth, 
the date of which is not stated, and a proceeding in equity 
in 1870. to divest the title from Squire Bozarth to his brother. 
John Bozarth; and then produced a deed from John Bozarth 
to himself. 

The patent is not copied in the record by agreement of 
counsel, but from subsequent testimony we may infer that it 
was dated as far back as 1838 or 1839, and perhaps earlier. 

The only defense relied on was the statute of limitations, 
and the testimony on this point is exceedingly vague and con- 
fused ; and it is difficult to state the precise state of facts on 
which the instructions and subsequent verdict and judgment 
of the court were based. 
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The main facts, however, which may be assumed as uncon- 
tradicted and beyond dispute, seem to be about as follows: 

David Hughes, the father of the defendant, was in posses. 
sion of a furm, lying partly in the north half of section 
fifteen, in 1839 or 1840. His house, which some of the wit- 
nesses call the “old Jo. Smith house,” was in ornear the town, 
of Far-West, and his farm, actually enclosed and cultivated, 
contained about 100 acres of land, lying mostly in the north- 
east quarter of section 15, and partly in a section north of 15, 
The origin of the claim or title to this farm nowhere appears 
in any portion of the evidence given at the trial on either 
side. 

It does appear, however, beyond dispute, that in 1855, Da- 
vid Hughes conveyed the north half of section 15 (which em- 
braces the land in controversy) together with some 60 acres 
in section 10, to John P. Grubb, of St. Joseph, to secure a 
loan of about $1,300 made by one Roberts of the same city. 

There having been a failure of payment on the part of Hughes, 
Grubb, the trustee, sold the land under the deed, on the 28th 
June, 1856; and James M. Hughes, of St. Louis, became the 
purchaser, through an agent of his, sent to Kingston for the 
purpose. The sum bid was about $1,500. After this J. M. 
Hughes made a deed for this same land to David Hughes, said 
Hughes agreeing to give his note or notes for the amount of 
the purchase, with interest, and to secure the same by a deed 
of trust. ; 

The witness who testifies to these facts then proceeds: 
“said deed of trust and notes were sent to me with the deed 
to David Hughes by James M. Hughes. The deed of trust 
and note or notes above referred to were burned at the time 
of the burning of the court house in Kingston, in April, 1860. 
They were in my possession when burned. After this, and 
after the death of David Hughesand James M. Hughes, the 
land was sold under a deed-of trust, executed and made by 
said David Hughes at Kingston, and bought in, as 1 now re- 
member, by Calvin F. Burns, &c.” This is all the testimony 
in reference to the deed of J. M. Hughes to David Hughes. 
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The history of the subsequent deed is clear enongh. On 
the 19th of July, 1866, David Hughes conveyed to Hardwick, 
as trustee, to secure a note for $1,800, given to C. F. Burns, da- 
ted in 1860, and payable nine years after date. The half sec- 
tion conveyed in this deed, which includes the land in contro- 
versy wis subsequently conveyed by Hardwick, in 1869, to 
Calvin F. Burns ; and on the 22nd of December, 1870, Calvin 
F. Burns conveyed this same land to John Hughes, the defend- 
ant, a son of David Hughes. 

In regard to acts of ownership or verbal declarations of own 
ership of the land in controversy, the testimony of Th. C. 
Hughes, a son of David Hughes, was, that his father moved 
to the county in 1839; that he cultivated a field of 100 acres 
in the north half of section 15, but not including the 80 acres 
now in dispute, nor any part of it; that he claimed the north 
half of the section by a deed from J. M. Hughes; that from 
1841 to 1844, he had a race track on the north-west quarter, 
which passed over an acre or two of the 80 acre tract sued for; 
and upon one occasion he authorized a neighbor to cut fire- 
wood on this western 80, of the north half of the section. 

It was proved that David Hughes never gave in this land 
to the assessor, and that it was taxed as belonging to one Sam. 
Stewart. It also appeared that Bozarth had paid the taxes on 
the 80 acre tract in question, in 1844 and 1845, but neglected 
to pay any thereafter, thinking it had been sold for non-pay- 
ment of taxes. 

Ouitting for the present any notice of the minor questions 
presented by various exceptions taken at the trial, it is obvi- 
ous that the merits of this case depend upon the construction 
which is to be given to the phrase “color of title,” so frequently 
found in adjudications and text books, in connexion with the 
facts in evidence. 

That the original entry of Hughes was without color of 
title, we are left to presume, as none was shown; that an en- 
try upon 80 acres of Jand and an actual possession of the same 
will not give “color of title” to 160 acres, without some paper 
conveyance to the disseizor, or some claim based on the pecu- 
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liar facts of the case, is manifest, and it is equally plain that 
the disseizor cannot make his title any better by giving a deed 
to some third person and taking back a conveyance to himself, 

C. J. Gibson, in McCall vs. Neely (3 Watts, 72), discusses 
this subject carefully, and his conclusion is expressed thus: 
“To give color of title, would seem not to require the aid of 
a written conveyance, or a recovery by process and judgment, 
for the latter would require it to be the better title. I would 
say that an entry is by color of title when it is made undera 
bona fide and not pretended claim to a title, existing in another, 
It is impossible, therefore, to say that a disseizor, claiming to 
be the true owner of a survey, as he may in fact be, withont 
being named in the warrant, does not enter by color of title.” 

These observations of this eminent judge are plain enough 
to convey his meaning, as applied to the system of land sur- 
veys and warrants in Pennsylvania; but under the system of 
surveys adopted by the federal government for the sale of 
their land in the Missonri Valley Territory and Louisiana, 
some modification of the principle, or of its application, seems 
necessary. 

In Pennsylvania, as in Virginia, lands were granted upon 
surveys of no specified extent, and conforming to no fixed 
system. Each warrant contained a specified number of acres 
and specified boundaries, perhaps to be determined by water 
courses, mountains or other natural objects, or contiguous sur- 
veys. The surveys might contain 500 or 1000 or 5V00 acres, 
or any intermediate quantity, depending upon prior settle- 
ments, or grants or upon the present bounty of the government 
issuing the warrant. Each warrant and survey was, however, 
distinet and isolated, and had no connexion with any general 
system. 

ut in this country all the public lands are survered into 
townships, sections and sub-divisions of sections, each survey 
containing not only a definite number of acres, but precisely 
the same number (barring slight inaccuracies) contained in a 
survey of a corresponding township, or section or sub-division 
of a section. It cannot be said, therefore, that one who en- 
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ters on and cultivates a portion of a 40 acre tract, which is 
the smallest sub-division known to our system of surveys, pre- 
tends thereby to have any claim under color of title to the 
whole section, unless he has some paper title from some other 
person, or by inheritance or contract has acquired the right 
from another who has previously assumed to be the owner. 

Nor can he get a color of title to the section by simply 
making a deed to another person for the entire section, and 
then taking a deed back to himself. Such a transaction, with- 
out any consideration, would be regarded as a mere fraud. 

But can the deed to a third person, in the case supposed, 
when made in good faith, and upon ample consideration, have 
the effect to give the grantor color of title? We think not. 
It is no better, so fur as the grantor is concerned, than a verbal 
declaration from him would be, that he owned the section of 
land he conveys; and mere verbal declarations cannot elevate 
him above a trespasser to an owner. (Morey vs. Staley, 54 
Mo., 419—and cases there cited.) It is undoubtedly an act 
indicating a claim of title; but it cannot elevate the claim to 
one “under color of title ;” and the latter, it is needless to say, 
is necessary, in order to protect the claim beyond the limits 
of ‘actual possession under the statute of limitations. 

The fifth section of our act concerning limitations, declares 
that “the possession, under ‘color of title,’ of a part of a tract, 
in the name of the whole tract claimed, and exercising, dur- 
ing the time of such possession, the usual acts of ownership 
over the whole tract so claimed, shall be deemed a possession 
of the whole of said tract.” 

This provision seems to be a mere codification of well set- 
tled principles ; but the question as to what constitutes color 
of title, is left where it was before. 

An examination of the opinion of this court, in City of St. 
Louis vs. Gorman, (29 Mo., 602) will show that it was not for 
a moment supposed that a disseizor could claim his possession 
as under color of title, beyond its actual limits, merely by ma- 
king a deed to a third person. As Judge Scott observed in 
that case, “the evidence relied on would just as well show that 
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he had a color of title to all the land unoccupied within the 
commons ;” so it may be said here, that Hughes might as well 
have claimed the whole section, and under such deed have as- 
serted a color of title. And the court say in that case— 
“when we say a person has color of title, whatever may be 
the meaning of the phrase, we express the idea, at least, that 
some act has been done, or some event transpired, by which 
some title, good or bad, toa parcel of land, has been conveyed 
to him.” Not that he has conveyed it to some one else. 

Applying these principles to the facts of the present case, 
as far as the record discloses them, it is apparent that the claim 
of David Hughes to the north half of section 15, under color 
of title, originated with the deed from James M. Hughes. 

And here is presented an obscurity in regard to this deed 
which prevents any final disposition of this case; and which 
might have been removed by the witness and the only witness 
who testified concerning this deed. It is true that another 
witness, the son of David Hughes, speaks of his father claim- 
ing the half section, under a deed from J. M. Hughes, as early 
as 1843 or 1844; but the statement is so indefinite, as to date, 
as to leave the inference that he was merely referring to the 
deed made by said J. M. Hughes, after his purchase under the 
sale of Grubb. 

The testimony of C. F. Hughes, in relation to this deed, is 
exceedingly vague. It does not appear that this deed was 
ever delivered. It does not appear whether it was sent to 
him as an escrow, to be delivered to David Hughes, upon his 
executing the notes and deed of trust spoken of, or whether 
it was sent to him as the agent of David Hughes, or whether 
it was recorded. 

It appears that the notes and deed of trust were burned in 
the witness’ office in the court house in 1860, when the court 
house and all its contents were destroyed by fire. It is not 
stated whether this deed was burned at the same time. It 
might be inferred, from the subsequent deed made by David 
Hughes to Hardwick, in 1866, that the deed had been delivered 
to David Hughes, either in person or to his agent; thongh 
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this inference is merely conjectural, as the date of the death 
of J. M. Hughes is not stated.. It only appears that he and 
David Hughes were both dead at the time of the trial in 1872 
or 1873. As this was a question of fact for the jury, or in 
this case, for the court acting asa jury, it would not be our 
duty to interfere, but that it is difficult to conjecture, from the 
various instructions given by the court, which view was en- 
tertained by the court on this point of the case. 

Unless the instructions have been mis-recited in the re- 
cord, they appear to be obviously contradictory. 

The first instruction given for the plaintiff was correct, and 
is as follows: “Proof of David Hughes claiming the land in 
controversy, is no evidence of his possession, unless he claimed. 
siid land by color of title, asa part of the tract of land upon 
which he resided.” The second instruction which was refused 
was, “Color of title cannot be established by a chain of con- 
veyances commencing with a conveyance made by David 
Hughes; but must commence by a conveyance made to Da- 
vid Hughes.” The first clause of this instruction is rather 
broad and indefinite and liable to misconception, but the last 
clause is correct and explains the meaning of the first clause, 
and it might well have been given. 

The 3rd instruction asked by plaintiff was given, and is 
thus: “The fact that said David Hughes made conveyances 
of said land is no evidence that he had the title or color of 
title to the same; and his purchase of said land from James 
M. Hughes, as purchased under the deed of trust made by 
David Hughes, vested the said David Hughes with no other 
or greater title than he had at the time he executed the deed 
of trust.” 

It is difficult to understand what is meant by this instrue- 
tion, nnless we refer to the next instruction, which is in these 
words: “ The conveyances offered in evidence, by defendant, 
show a color of title in him only since the date of his deed 
from Calvin F. Burns, and a color of title in said Burns, only 
from the date of his purchase of said land from Sam. Hard- 
wick, trustee.” 
8—voL. LX. 
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If these two instructions are to be understood as their terms 
would seem to imply, it is difficult to see how the court could 
find for the defendsnt, seeing that the deed of Burns was not 
made till 1869, only three years before suit brought. 

Various instructions asked by plaintiff were refused; but 
it is unnecessary to copy them. I will merely quote some of 
the more prominent ones given for the defendant. 

1. “If the court, sitting as a jury, finds from the evidence, 
that defendant and his grantors have been in actual, open and 
continuous possession of part of the old Hughes farm, having 
deed to the whole north half of said section 15, township 56, 
range 29—and claiming to own the same, for the period of 
ten whole years next before the commencement of this suit, 
then the court will find for the defendant.” 

2. “If the court finds from the evidence that in the year 
1856 or 1857, David Hughes was in possession of what is 
known as the old Hughes farm, situate on the north half of 
section 15, ete., holding the same under a deed from J. M, 
Hughes to said north half of section 15, claiming to own the 
whole of said north half, and that said David Hughes, while 
he was so claiming to own the same and in possession thereof, 
deeded the same to Sam. Hardwick to secure certain notes, 
given to Calvin F. Burns; that said trustee and Hardwick pro- 
ceeded to sell said lands at public auction, and said Calvin 
Burns became the purchaser, and that afterwards, said Calvin 
F. Burns conveyed said land to defendant, John Hughes, and 
said defendant, John Hughes, has been in possession of part 
of the tract, claiming the whole under a deed, and remained 
in such possession until the bringing of this suit, the court 
will find for defendant.” 

3. “If the court finds that John Bozarth, plaintiff's grantor, 
for 20 years from and after the year 1849, claimed no title in, 
and was not at any time during said period in the possession 
of, the premises in question, the judgment must be for defend- 
ant.” 

Two additional instructions were given for defendant, but 
they assert the same rules of law stated in those copied. 
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The first two instructions are ambiguous and evasive of the 
point raised by the evidence, unless they were designed to as- 
sert that where a party who is in possession of a part of a tract 
of land, without any color of title, for several years, after- 
wards gets a color of title within the period fixed by the stat- 
ute of limitations, the law will cause this color of title to re- 
late back and attach to his original possession and thus ante- 
date the running of the statute to the period of his first entry. 

The first instruction seems to assert that a party who has 
a title to land, but who omits to take actual possession of it 
for 20 years, is barred by the statute of limitations, although 
no actual adverse possession by any one else has occurred. 

The title carries with it the se¢zin ; and there must be an 
actual ouster to divest it, at any length of time, or a construe- 
tive disseizin by an adverse possession of part of the tract 
under color of title. 

As the case must be remanded on account of these errone- 
ous instructions, it is proper to advert briefly to one or two 
minor points made on the trial. 

It is contended, in this case, that the establishment of a race 
track over a corner of the land in dispute, in 1842, and allow- 
ing a neighbor to cut a few loads of wood on the tract, 
were such acts of ownership as would constitute an ad- 
verse possession. But it is not pretended that Hughes’ claim, 
if he had any, was at the date of these acts, under any color 
of title whatever. This was long anterior to any deed made 
even by himself; and the acts could be regarded in no other 
light than mere trespasses, and not such acts as would apprise 
the true owner of any hostile claim. 

We see no objection to the admission of the copies of the 
deeds from Hughes to Hardwick and from Hardwick to 
Burns; nor to the introduction of the printed hand-bill or 
advertisement of the property by Grubb. Under the circum- 
stances, the handbill was an important link in the evidence, 
and especially calculated to throw light upon the date of the 
sale—and the exact description of the land—matters which in 
the destruction of all the original documents and deeds and 
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records, by the burning of the court house, could only have 
been established by secondary evidence. 

The decree by which the title to the land in controversy 
was conveyed to plaintiff's grantor, could not be attacked col- 
laterally for such irregularities as have been pointed out. 
It was good against all the world, except such as had an inter- 
est and a right to have it set aside; and the defendant had no 
interest in it whatever. Whether the title remained in the 
original patentees, or in the parties to whom this decree trans- 
ferred it, could not concern the defendant, who claims only 
by a possession adverse to the patentee. 

The judgment is reversed and the case remanded ; the other 
judges concur. 





James Grapy, Plaintiff in Error, vs. Taz American CenTRAL 
Insurance Company oF Sr. Louis, Defendant in Error, 


8. Agent—Acts of sub-agent, when binding on principal.—The rule that an agent 
cannot delegate his powers unless the sub-agency be directly authorized or rati- 
fied by his principal, with full knowledge of the facts, has no application to 
acts purely ministerial. In such cases if he directs the act or being aware 
of the circumstances, afterward adopt it as his own; that is sufficient. 
Agent—Authority of sub-agent to sign insurance policy—How granted—How 
shown.—Where a policy of insurance is signed bya sub-agent for the agent, 
and the latter afterwards takes the policy, receives the premium, and, with 
full knowledge of the facts, re-delivers the instrument, it thereby becomes thie 
act of the company as much as though signed by the agent himself. And to 
prove that such authority is recognized in the sub-agent by the company, 
similar previous transactions may be shown in evidence. 

. Evidence—Execution of insurance policy—What testimony sufficient to give 
question as to, to jury—Proof heard by court in absence of jury.—In suit on 
a policy of insurance, where defendant pleads non est factum, any evidence 
tending to show the execution of the instrument, even though contradicted, 
will be sufficient to give the paper to the jury, who are then to determine 
what weight shall be attached to the testimony. As to the right of the court 
to pass upon testimony touching the execution of a paper, a distinction may be 
drawn between a document whose execution is the main issue being tried, 
and one the execution of which is preliminary or collateral to the main con- 
troversy. In the former case it is a mere usurpation of the province of the 

















MAY TERM, 1875. 





Grady v. American Central Ins. Co. of St. Louis, 





jury, and a practice totally unauthorized, for the court to withdraw the pane? 
and proceed of its own motion to hear testimony touching the execution of 
the instrument. 

4. Insurance policy—Suit upon—Defenses—Inconsistency.-[The court intimated 
without expressing an opinion, that in suit on an insurance policy the defense 
of non est factum, and ‘that the policy was to be issued on property to be 
occupied as a boarding house,” ete., ete., might be inconsistent pleas] 


Error to Buchanan Circuit Court. 
Ranney and Vories, for Plaintiff in Error. 


I. Whether the execution of the policy of defendant in this 
suit was sufficiently proven, or whether the acts of the agent 
Corby, if informal on account of the manner in which such 
policy was signed, were ratified or waived by the defendant, 
were questions solely for the consideration of the jury. (Ben- 
ton vs. Klein, 42 Mo., 98; Deere vs. Plant, 42 Mo., 60; Mc- 
Farland vs. Bellows, 49 Mo., 311; Wannell vs. Kem, 57 Mo., 
478; Allen vs. Jones, 50 Mo., 205; Sto. Ag., §§ 252, 253.) 

II. Persons dealing with agents clothed with apparent au- 
thority, have the right to rely upon their acts and declara- 
tions respecting matters within the scope of their apparent 
authority. (Sumner vs. Saunders, 51 Mo., 89; DeBaum vs. 
Atchison, 14 Mo., 543; Howe Machine Co. vs. Snow, 32 Ia., 
433; Brook vs. Jamison, 55 Mo., 505.) 

Ill. The authority of the agent need not be proved by an 
express contract of agency, but may be shown by the habit 
and course of business of the principal. (Johnson vs. Jones, 
4 Berb., 373; Perkins vs. Wash. Ins. Co., 4 Comst., 645 ; 
Com’l Bank vs. Morton, 1 Hill, 501: Tradesman Bank vs. 
Astor, 11 Wend., 87; Franklin vs. Globe M. Ins. Co., 50 
Mo., 461, and cases cited ; Sto. Ag., §$ 252, 253.) 


Doniphan § Reed, for Defendant in Error. 


I. The court did not err in sending out the jury during the 
examination of J. A. Corby. The question was not the 
weight of evidence, but the admissibility of the policy. The 
proof of this question was of course addressed exclusively to 
the court. 
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II. The court did not err in refusing to allow the policy 
to be introduced. There was no proof of its execution. (17 
Mo., 440.) 

ILL. hr igre was no proof of ratification, with a full knowl- 
edge of all the material facts, by the company. (Sto. Ag., 
§ $50.) Castle, the only witness for plaintiff on this point, 
siid he did not know whether the premium that was paid in 
was ever sent to the company, or that the company knew, 
before they were advised of this loss, that there was sucha 
policy in existence. 

[V. The signing of this policy was not a mere ministerial 
act, such as an agent may properly delegate, but required 
judgment, care and skill, such as the agent alone could exer- 
cise. (45 Mo., 221; 1 Hill, 501.) 


Vortgs, Judge, delivered the opinion of the court. 


This action was founded ona policy of insurance charged 
to have been executed and delivered to plaintiff by defendant, 
in which plaintiffs house, described in the petition, was 
charged to have been insured against loss by fire, to the 
vilue of eighteen hundred dollars, for a premium then paid 
of thirty-six dollars. 

The petition was in the usual form, averring a loss by fire, 
to the full amount of the policy, and a failure of defendant to 
py, ete. 

The defendant filed its answer to the petition, in which it 
set up several defenses to the plaintiff's action, among which 
were the following: “ The defendant states that it is not true 
that by its policy of insurance, dated April, 18th, 1872, 
consideration of the sum of thirty-six dollars, paid by plain- 
tiff to defendant, it did insure plaintiff against loss by fire, to 
the amount of eighteen hundred dollars, or any other sum.” 

Defendant denies that it ever executed or delivered the 
policy, as set out in the petition. Defendant denies that 
plaintiff ever paid the sum of thirty-six dollars, or that it ever 
received such sum or any other sum for the consideration of 
the insurance of the property as specified in the petition, or 
any other property of plaintiff. 
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For further answer, defendant states, that on the 18th day 
of April, 1872, it had in the hands of its agent at St. Joseph, 
Mo., policies signed in blank, to be filled out and signed by 
siid agent, who at that time was J. A. Corby, and when the 
same were signed by him and the premiums paid to him, the 
policy or policies were to become binding upon it, if deliv- 
ered, and that on the said day one of these policies came into 
the possession of one Castle, a stranger to defendant, who 
signed the name of such agent to the policy, and without any 
authority of defendant, delivered the same to plaintiff. De- 
fendant states, that by the terms of said policy it was not to 
be binding until signed by said Corby, and that at the time 
plaintiff obtained it, he well knew that the same was not, nor 
has it yet been signed by said Corby, who was alone author- 
ized to sign the same at St. Joseph. 

‘Defendant denies that at the time stated in the petition, 
either at the date of the policy or the destruction of the prop- 
erty, it was worth eighteen hundred dollars, or more than 
eighteen hundred dollars. And for further and additional mat- 
ter of defense, defendant states that said policy was issued 
upon the property to be occupied as a boarding house, and 
by the specifications contained on the face of such policy, it 
was stipulated, that in case the property insured became va- 
eant and remained so, without the consent of defendant in- 
dorsed on said policy, it became void; and it alleges that a 
long time prior to such fire the said building became and was 
permitted to remain vacant without the consent of defendant, 
by reason of which said policy became void and of no effect.” 

The defendant also set up several other special matters of 
defense to the plaintiffs action, but which it is not necessary 
to set out here in order to a proper investigation of the points 
raised by the record of the case. 

A replication was filed, putting in issue all of the affirma- 
tive averments in the defendant’s answer. The answer was 
verified by affidavit. Afterwards the case came on for hear- 
ing, and a jury was impaneled to try the issues in the case. 
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The plaintiff, on his part, offered in evidence the policy of 
insurance sued on, and which was alleged to have been exe- 
cuted by the defendant. The policy was objected to as evi- 
dence by the defendant, on the ground that its exeeution had 
not been proved. This objection was sustained by the court, 
and the policy excluded. 

The plaintiff then introduced evidence for the purpose of 
proving the execution of the policy by the defendant, which 
evidence was to the following effect : James Grady, the plain- 
tiff, testified that a Mr. Castle first gave him the policy ; that 
he was with Joseph Corby in the insurance business; that he 
paid the $36 mentioned in the policy ; that $20 was paid to 
Castle at the time he gave witness the policy; and. that he 
afterwards paid Corby $16, which was the remainder of the 
preminm money. A short time after Castle gave the policy to 
plaintiff he saw Mr. Corby, and the latter asked witness where 
his policy was. Witness told him it was at home. Corby 
told witness to bring it up to him, —which witness did. Corby 
took the policy and kept it for a day or two, and then gave it 
back to witness, who asked him if it was all right, aud he 
said it was. It was then that witness paid him the $16, and 
he delivered the policy to witness. Witness told Corby at 
that time that he had paid twenty dollars of the premium to 
Custle, and he replied that it was all right. Witness could 
not read, and when Corby delivered the policy to him he 
thought his property was insured, and paid him the remain- 
der of the premium money. At the time that Castle first de- 
livered the policy to witness, Corby was not present; but 
Castle told witness that he and Corby were in partnership in 
the insurance business, and represented defendant. 

Thomas Calligan testified that he was well acquainted with 
plaintiff, Joseph Corby, and Mr. Castle; that Corby told 
witness that the policy to Grady, in question, was all right; 
that Corby and Castle were in the same office; that to wit- 
ness’ knowledge Castle issued a great many policies signed 
just as this one to plaintiff is signed ; that he issued to wit- 
ness three policies for a Mr. Powers, signed just as this one is 
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signed—thus, “ Corby Castle”; that witness paid the 
premiums on these policies. Witness was here shown the 
report sent by Castle for Corby, to the company, and he 
identified the policies, reported in this report and sent to 
the company, as the policies issued to him by Castle, for the 
benefit of said Powers. Witness testified that some of the 
policies reported to the company by Corby were signed and 
issued just as this policy was signed in favor of plaintiff. 
Witness, on cross-examination, stated that the conversation 
he had with Corby about this policy was after the loss, and 
after Corby had ceased to be the agent of the defendant. 

James Wolfolke testified that he knew Mr. Corby, and re- 
membered the time Castle was in the office with Corby. 
Castle was in the habit of signing policies just as the policy 
to plaintiff is signed. The policies were so signed by Castle 
in Corby’s presence in the office; they were working to- 
gether. After Castle left Corby, witness acted as sub-agent 
with Corby. Witness knew about the burning of plaintiff's 
house ; was acting for the defendant at that time with Corby. 
Witness notified the company, and they sent an agent up, 
who, with witness, examined into the burning of the house, 
and had estimates made of the value of the house, and the 
cost of re-building, ete. After these examinations, the special 
agent and witness looked in the register of the company, kept 
by the local agent at St. Joseph, and could not find this policy 
on the register. The policies spoken of by Calligan, issued 
for Powers, were on the register. The agent then denied 
any responsibility on the part of the company for the loss 
because the policy was not entered on the books and re- 
ported to the company. 

Other witnesses testified as to the habit of Corby and Cas- 
tle in issuing policies, in which Castle signed Corby’s name, 
just as was done in the case of the policy to plaintiff, and of 
Oorby receiving the premiums thereon. 

Peter B. Castle was also examined, and he testified that 
he was in St. Joseph, in April, 1872, in the insurance busi- 
hess; was operating with Joseph A. Corby. Mr. Corby re 
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presented the American Central Insurance Company of St. 
Louis ; witness had anthority from Mr. Corby to solicit in- 
surance, and to sign his name to policies for him. 

The defendant received the premiums of the poli- 
cies issued by witness, and signed in the name of Corby by 
witness, thus: “J. A. Corby, by Castle.” The printed num- 
ber of the policy (handed witness) to James Grady, is 905; 
but the written one, as they are numbered in the office, is 
201. Witness stated that he signed this policy as itis signed 
(Corby by Castle). Witness had authority from Mr. Corby 
to do so. Witness could not say that Corby ever accepted 
the signature so made to this particular policy; but he ac- 
capted the signature to all policies as his signature. He 
received the premiums paid on this policy. “I reported the 
policy to Corby,” and it was after it was so reported that he 
received the premium money. This witness testified to other 
matters which it is not necessary to notice. 

After the plaintiff had introduced the foregoing evidence 
to prove the execution of the policy, the court on its own 
motion, and against the objection of the plaintiff, sent the 
jury from the court room, and called and placed on the wit- 
ness stand, J. A. Corby (the plaintiff at the time objecting 
and excepting to said action of the court). 

Corby was then examined by the court, and testified that 
he was the agent of the company at St. Joseph, at the time 
this policy was issued. He denied that Grady ever paid hii 
any of the premium money, or that he ever told Grady that 
the policy was all right; denied that he ever gave Castle an- 
thority to sign his name to this policy, or that he knew that 
this policy had ever been issued, or that he had ever reported 
it to his company; or that the monthly reports were made 
by Castle at his direction. 

On cross-examination, witness Corby was asked the follow- 
ing questions, each of which was answered in the negative 
by said witness, to-wit: Ist. “Did yon not, in the city of St. 
Joseph, a short time after the burning of Grady’s house, state 
to Thomas Calligan, that Grady’s policy was issued and your 
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name signed on the same by Castle at your request, and that 
Grady had paid you part of the premium money, or words to 
that effect?” 2nd. “Did you not in the Gazette office, a 
short time after the burning of Grady’s house in the city of 
St. Joseph, tell H. M. Ramey that Grady’s policy was all 
right, or words to that effect ?” 

The plaintiff then offered to prove by said Calligan and 
Ramey, that Corby had made the statements to them contem- 
plated by the foregoing interrogatories; and thus contradict 
said Corby, and impeach his testimony. This evidence was 
excluded by the court. 

The jury was then recalled by the court, and the plaintiff 
again offered to read in evidence the policy sued on. This 
evidence was objected to by the defendant, on the ground 
that the plaintiff had not made out a prima facie case of the 
execution of the policy, or of its ratification. The objection 
to the policy was sustained, and it was excluded as evidence 
in the case. The plaintiff then took a non-suit, with leave to 
move to set the same aside; which motion was afterwards 
made and overruled by the court, when the plaintiff saved his 
several exceptions, and brought the case to this court by writ 
of error. 

It is true, as insisted by the defendant in this case, that an 
agent cannot delegate his authority to act for his principal, 
without special authority from the principal to do so, or un- 
less the act of the agent, who delegates the authority, is rati- 
fied by the principal with knowledge of the facts; but this 
rule does not apply to mere ministerial acts to be performed 
by the agent. It is not necessary that the agent should do 
such acts in person, if he direct the act to be done, or with a 
full knowledge of the act, adopt it as his own, it ig suffi- 
cient. (Commercial Bank &c. vs. Norton and Fox, 1 Hill, 
[N. Y.] 501; Bartlett vs. Palmer, 8 N. Y.,398; Seymour vs. 
Wvckoff, 10 N. Y., 218; Lynn vs. Burgoyne, 13 B. Mon., 
400.) 

The real question to be decided in this case, is, did the 
plaintiff introduce any evidence in the case which tended to 
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prove a due execution of the policy of insurance offered in 
evidence? If any such evidence was introduced, the plaintiff 
had a right to read the policy to the jury, and then it would 
be for the jury to decide, after hearing the whole case, what 
weight should be given to said evidence. 

The court seems to have tried this case upon the supposi- 

/ tion that it was the right of the court to hear evidence tend- 
ing to prove the execution of the. policy, and also evidence 
tending to contradict the evidence of the plaintiff, and then 
decide.on the weight of the evidence and exclude the policy, 
and in that way to decide the very question to be submitted 
to the jury, which is, whether the policy was duly executed 
or not. This is a mistaken view of the law. 

The rule is, that if there is any evidence in such case, how- 
ever slight, tending to prove the formal execution of the in- 
strument, it is held to be sufficient to entitle it to go to the 
jury. (2 Greenl. Ev., § 295.) The court in such case has no 
right to weigh the evidence; nor is the court called on to 
decide whether the instrument had been duly executed or 
not. These questions are peculiarly for the finding of the 
jury. All that the court is called on to decide, is, whether 
the plaintiff had adduced any evidence which tends to prove 
the due execution of the instrument. 

In the case of the President, &c., of the Berks and Dan- 
phin Turnpike Road vs. Myers, (6 Serg. & R., 11) Justice 
Gibson, in discussing the very question arising in this case, 
uses the following clear and satisfactory language: “ It is ne- 
cessary to premise that there is a striking difference between 
proof of authenticity, collateral to the issue, and offered for 
the purpose of introducing the deed itself, and the same 
proof, where the issne is directly on the fact of sealing and 
delivering. In the first case the court is the appropriate tri- 
bunal to decide the preliminary questions of fact ; although, 
where the evidence is not clear, it may, and usually does, re- 
fer the consideration of these questions to the jury, with di- 

rections not to consider the deed or paper as being in evi- 

dence, if the facts should appear to be unsupported by due 
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proof; but where the execution of the paper is the fact di- 
rectly in issue, the jury, and not the court, is to judge of the 
proofs which, instead of being preliminary to the admission 
of other evidence to prove the issues, goes itself directly to 
the jury as evidence in chief of the very fact in controversy. 
On the plea of “non est factum,” therefore, where there 
is a spark of evidence of sealing and delivering, the courts 
are bound to permit the instrument to be read ; for it is not 
for them, but for the jury, to judge of the fact.” And again, 
in the case of Sigfried vs. Levan, (Jd., 307) Duncan, Jus- 
tice, in the examination of the same subject, remarks: “ A 
proper test would be to inquire whether, if the defendant 
demurred to the evidence, the plaintiff might not refuse 
to join in the demurrer, unless the defendant admitted on 
record the sealing and delivery; that is, whether there were 
any facts or circumstances given in evidence, from which 
the jury might infer the fact of sealing and delivery, not that 
they conclusively must. If the subscribing witness proves 
the execution of the bond, it is admitted. It then goes in evi- 
dence to the jury, but it does not pass to them as res judi- 
cata, for the defendant may show it to be a forgery supported 
by perjury. If the bond is proved by the subscribing wit- 
nesses, itis read in evidence—why? Not because the court 
pronounces, by admitting it in evidence, that it is the deed 
of the party, but because the party has given evidence of its 
execution.” 

Testing the present case by the rules laid down in the fore- 
going cases, we find that Corby had the right, as the agent 
of the defendant, to make the contract of insurance, and to 
sign and issue the policy as such agent. 

Grady, in his evidence states, that after he received the 
policy from Castle, he, at the request of Corby, returned it to 
Corby; that Corby, after having retained it for some days, 
re-delivered the policy to Grady, after being informed of the 
whole facts of the case, and then received the premium. 

This evidence certainly tends to prove the due execution 
of the policy; for, if after the policy was delivered to Grady, 
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it was returned by him to Corby, after a full knowledge of 
the facts, with his name signed to it by Castle, and if he then 
received the premium money—these acts on his part made 
the signature to the policy as much his own, and the con- 
tract of insurance as much the act of the company, as if it had 
then just been made and signed by him. © It is true that this 
evidence is positively contradicted by Corby; but it has been 
before stated that it was not the province of the court to de- 
cide on the weight of the evidence. 

There was also evidence tending to prove that policies had 
been returned to the company at different times signed by 
Castle, as the one to Grady was signed, and that the premi- 
ums had been received on the same without objection. This 
is evidence, though slight it may be, to prove that the com- 
pany authorized or ratified the act of said Corby, in acting 
and transacting business for the company through a sub- 
agent. 

The action of the court in examining witness, Corby, 
against the protestations of the plaintiff to the contrary, is 
remarkable ; for if there was no evidence tending to prove 
the execution of the policy, it was the duty of the court to 
exclude the policy as evidence. If there was evidence tend- 
ing to prove the execution of the policy, it was not for the 
court to hear contradictory evidence and decide the case upon 
the weight of the evidence. The court could not in this way 
assume the province of the jury, and decide the only issue of 
fact made for their consideration by the plea of non est fac- 
tum. The court, after the plaintiff had introduced evidence 
tending to prove the execution of the policy, had no right to 
hear, on its own motion, evidence disproving the execution 
of the policy, and thus withdraw the main issue in the case 
from the jury. (Scott vs. Gallagher, 11 Serg. & R., 347; 
Flourney vs. Warden, 17 Mo., 435.) 

It may not be necessary, but I suppose it will not be im- 
proper to suggest that the plea of non est factum, and the 
further defense, “that said policy was issued upon the prop- 
erty to be occupied as a boarding house, and by the specifica- 
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tions contained on the face of such policy it was stipulated, 
etc.,” might not under our statute be considered consistent 
defenses; at least, it may be doubted whether the defenses 
would be considered consistent. This is, however, only a 
suggestion; no opinion is expressed on that point, and no 
such point is made by the parties to the action. 


The judgment will be reversed and the cause remanded ; 


the other judges concur. 





Roti G. Warrman, Defendant in Error, vs. Wittram Tay- 


LoR AND Catpwe tu Oounry, Plaintiffs in Error. 


. Mortgagee—Ejectment against one holding under possession by—Notice of 


morigage shown by fact of possession.—One holding possession under a mort- 
gagee cannot defend his possession in ejectment brought against him by a pur- 
chaser from the mortgagor, after the execution of the mortgage, without no- 
tice thereof. And the possession of defendant and knowledge of that fact by 
plaintiff are not sufficient to charge the latter with notice of the mortgage. 
To produce that result, the instrument must be recorded, or plaintiff must have 
either actual notice of its existence, or information such as would put a man 
of ordinary prudence upon inquiry as to its existence. But the fact of such 
possession may be taken into consideration by the jury, in connexion with 
other circumstances, as going to show actual notice to plaintiff of the mort- 
gage. 

LIants—Irregularities in judgment and execution affecting—Title of stranger 
thereto, not affected by. —lIrregularities in the judgmentand execution under 
which land is sold, cannot affect the title of one who is a stranger to those 
proceedings and has no notice of the irregularities at the time of his purchase 


. Land, sale of, founded on constadle’s nulla bona return, made in less than 


ninety days.—A sale of land under execution, issued on a transcript from a 
justice’s court, is not void, collaterally, by reason of the fact that the trans- 
cript was founded upon a constable’s return, made in less than ninety days 
from date of the execution. 


. Sheriff's sale not void collaterally for inadequacy of price.—Mere inadequacy 


of consideration will not, of itself, render a sheriffs sale void in a collateral 
proceeding. 


. Mortgagee—Purchase from—Subrogation of purchaser to rights of mortgage. 


[Tie court intimated that where land is purchased of a mortgagee, and the 
money is used to cancel the mortgage debt, the purchaser might, in a proper 
proceeding, be subrogated to the rights of the mortgagee, for re-imbursement 
of the money so advanced. ] 


































































ST. JOSEPH. 





Whitman v. Taylor and Caldwell County. 





Error to Caldwell Common Pleas. 
Crosby Johnson, for Plaintiff in Error. 


1. The county, as mortgagee of the lands, had the right to 
hold possession as against the mortgagor and those claiming 
under him, after condition broken, until the debt was satisfied. 
(Hubble vs. Vaughan, 42 Mo., 138 ; 38 Mo., 120; 49 Mo., 244; 
Johnson vs. Houston, 47 Mo., 227.) 

II. Neither the plaintiff, Davis, or the defendants in the 
suit, having been parties to the suit before the justice of the 
peace, the plaintiff cannot object to the proceedings on ac- 
count of the irregularities complained of. (Winston vs. Af- 
falter, 49 Mo., 263; Hardin vs. Lee, 51 Mo., 241; Ellis vs. 
Jones, 51 Mo., 180.) The objection to the process of the Cir- 
cuit Court, on account of the constable’s return to the execu- 
tion before the justice, is not available in this action. (Mur- 
ray vs. Loften, 15 Mo., 62; Morton vs. Quinby, 45 Mo., 388 ; 
Waddell vs. Williams, 15 Mo., 216; Cabell vs. Grubbs, 48 


Mo., 353. 
M. A. Low, with .2. W. Mullins, for Defendant in Error. 


I. It has been held by this court that where there has been 
a defective foreclosure of a mortgage, the purchaser at the 
sale has sufficient color of title under the mortgage to defend 
ejectment against all except the mortgagee and those claiming 
under him. (See Jackson vs. McGruder, 51 Mo., 55; Jones 
vs. Mack, 53 Mo., 147; Honaker vs. Shough, 55 Mo., 472.) 

3ut these cases recognize the doctrine that a stranger to the 

mortgage cannot protect his possession under it. (Woods vs. 
Hilderbrand, 46 Mo., 284.) In the case at bar, the defendant, 
Taylor, was a stranger to the mortgage, if any ever existed. 
He did not purchase at a foreclosure sale. In point of fact, 
there was no sale under the foreclosure proceedings. 

II. The court below committed no error in excluding the 
deed of the sheriff of Caldwell county to Tilton Davis. This 
sale was under a transcript which showed that the execution, 
issued by the justice who rendered the judgment, was prema- 
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turely returned, and 2,180 acres of valuable land in Caldwell 
county, worth at least $20,000, was sold by the sheriff and 
bought in by the attorney for the plaintiff in that judgment at 
the nominal sum of $13.50 (twenty-five cents per tract). The 
purchaser treated the sale as a nullity and subsequently made 
a quit-claim deed to the same lands, for a like mere nominal 
amount. (See Hann. & St. Jo. R. R. Co. vs. Brown, 43 Mo., 
294, and authorities cited on 5th point of the brief of Messrs. 
Carr, Hale & Oliver.) 


Vorizs, Judge, delivered the opinion of the court. 


This was an action of ejectment, commenced in the Com- 
mon Pleas Court of Caldwell county, to recover a tract of 
land in the petition described. 

The petition is in the usual form. The action was brought 
against William Taylor only, but, on his motion, the county 
of Caldwell was permitted to appear and become a party to 
the action. 

The defendant, Taylor, filed a separate answer, in which he 
denied the allegations of the petition and also claimed that 
he was the owner of the land in fee. 

Caldwell county also filed its separate answer, in which it, 
after denying the right or title of the plaintiff, as a second 
defense to the action, averred that on the 1st day of Novem- 
ber, 1859, one James E. Johnson was the owner, in fee sim- 
ple, of the land in controversy, and that on said day he bor- 
rowed of said defendant the sum of $416, which belonged to 
the school fund of school township, No. 9, in said county ; 
and that said Johnson, at that time, executed to defendant, for 
the use of said school township, his bond, by which he prom- 
ised, for value received, to pay the defendant, for the use 
aforesaid, said sum of $416 with interest thereon at the rate, 
etc., twelve months after date—which said bond was approved 
and filed by the County Court of said county; but that said 
bond was afterwards destroyed by fire, etc.; that at the time 
of the execution of said bond, said Johnson executed and de- 
livered to said county a deed of mortgage, conveying to said 
9-—VoL. LX. 
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county the premises in question, which said mortgage recited 
siid bond, and contained a condition to the effect that if de. 
fiult was made in the parment of the principal or interest 
due by said bond when the same became due, the sheriff of 
said county might, without any suit, proceed to sell the mort- 
gaged premises or any part thereof to satisfy snid bond, and 
mike an absolute convevance of said land to the purchaser, 
which should be as effectual as a sale under a judgment of 
foreclosure, ete.; that the said deed of mortgage was also 
burned and destroyed at the time the court house of said 
county was destroved by fire in March, 1860; that said John- 
son fiiled and neglected to pay the said sum cf money due 
by said bond, or the interest thereon, when the same became 
due; that afterwards said county, by its agents, took posses- 
sion of said land by virtue of said mortgage and delivered the 
possession thereof to the said defendant, Taylor; that «after. 
wards. on the 3rd day of Seprember, 1863, the said county 
commenced a suit in the Circuit Court of Caldwell county, 
against said Johnson, to recover said debt and to foreclose 
said mortgage, and on the 5th day of April, 1866, the said Cir- 
enit Court gave judgment against said Johnson, on said bond, 
for $731.36, and foreclosed the equity of redemption of said 
Johnson in and to said land, and ordered the same to be sold 
for the payment of said judgment and costs of suit; that an 
execution was issued on said judgment, and said Jands by vir- 
tue thereof were sold. and said county of Caldwell being the 
highest bidder for the same, they were sold to said county 
for the price of $435; and that the balance of said judgment 
remains due and unpaid ; that on the 25th day of March, 1868, 
giiil county sold and conveyed said land to said defendant, 
Taylor, by deed of that date, and delivered the possession 
thereof to him, and that he had ever since held the possession 
of said land under said county, ete. 

This second defense set up by the answer of Caldwell county 
wus stricken out on motion of the plaintiff on the grounds 
that it constituted no defense to plaintiff's action ; and that 
the sane matters could be shown in evidence under the deni- 
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als in the previous part of the answer. The defendant at the 
time excepted. 

Issues were made on the second defense set up in the an- 
awer of the defendant, Taylor. 

Tie case was tried without a jury. It was admitted by the: 
parties, at the trial, that the land in controversy was entered 
from the United States by one John A. Miller; that Miller 
conveyed said land to James E. Johnson, in 1858 or 1859; 
that Johnson, on the 19th of April. 1869, made and delivered 
a deed of said land to plaintiff; that if plaintiff recovers in 
this action, his damages may be assessed at fifty dollars and 
the monthly rents and profits at ten dollars. 

The defendants, on their part, read in evidence, Ist, a quit- 
claim deed from Tilton Davis to the defendant, Taylor. for 
the land in controversy. 2nd, A deed made by Crosby Jolhn- 
son as commissioner of Caldwell county, dated March 25th, 
1863, purporting to convey said land to defendant Tavlor. 

Tie last named deed was objected to by the plaintiff on the 
ground that Caldwell county had no interest in said land 
which could be conveved. There is nothing in the record to 
show that the objection was ever disposed of. 

The defendant next offered in evidence a deed made by the 
sheriff of Caldwell county, dated the 5th day of April, 1866, 
purporting to convey the land in controversy to Tilton Davis 
as the property of James E. Johnson. This deed recites that 
on the 6th day of September, 1862, one Stacey Bancroft (and 
other persons named) before one Charles McRea, a justice of 
the peace for Caldwell county, recovered against James E. 
Johnson a judgment for $119.38 ; that afterwards, on the 13th 
day of April, 1863-64, « transcript of said judgment was filed 
in the office of the clerk of the Circuit Court for said connty 
and was then recorded and entered on the docket. etc.; that 
by a certificate of said justice, filed in said clerk’s office, on 
the 13th day of April. 1863, it appears that an execution issued 
on said judgment, directed to the constable of the proper 
township, against the goods and chattels of said James E. 
Johnson, which execution had been returned “not satisfied, no 
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goods or chattels of said defendant being found,” ete. ; that 
after said return, on the 9th day of March, 1865-6, an execution 
was issued by said clerk on said judgment or transcript and 
delivered to the sheriff, ete. Thedeed then proceeded in the 
nsual form. ° 

The plaintiff objected to the introduction of this deed, and 
for the purpose of showing that said deed was void and inad- 
missible in evidence, he offered in evidence the transcript filed 
by the justice in the clerk’s office, together with the execution 
which had been issued thereon by the clerk of said Circuit 
Conrt and the return thereon, by which it appeared that the 
judgment was rendered by the justice, on the 6th day of Sep- 
tember, 1862; that an execution was issued thereon on the 
8th day of September, 1862, returnable in ninety days; that 
the execution was returned on the 5th day of December, 1862, 
showing that no property had been found by the constable on 
which to levy and make the money ; wherefore, the execution 
was returned not satisfied. It also appeared by the recitals 
contained in the execution issued by the clerk ; that the judg. 
ment had been rendered by the justice as it is hereinbefore 
stated, and that on the 13th day of April, 1863, a transcript 
of said judgment was filed in the office of the clerk of the 
Circuit Court of Caldwell county and recorded, ete.; that by 
the certificate of the justice, filed in said clerk’s office on the 
13th day of April, 1863, it appears that an execution issued 
on said judgment, directed to the constable of Rockford town 
ship, against the goods and chattels of said James E. Johnson, 
which said execution has been returned “not satisfied, ne 
goods and chattels having been found whereon to levy the 
same. These are therefore to command,” etc., “that if the 
goods and chattels,” ete. The execution then concludes in 
the usual form. 

The return on the execution shows that the sheriff levied 
on a number of tracts of land by virtue of said execution, in- 
cluding the land in controversy. It is also stated by thesher- 
iff, in said return, that the plaintiffs attorney, Tilton Davis, 
directed the levy to be made, and that the property was sold, 
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and said Davis, plaintiff’s attorney in said case, became the 
purchaser and receipted for the money made by the sale of 
the property. 

The defendant objected to the introduction of said trans- 

cript, execution and return, as evidence in the cause ; and his 
objection being overruled he excepted. The court thereupon 
excluded the sheriffs deed so offered in evidence by the de- 
fendant and he again excepted. 
_ The defendant then offered and read in evidence, a certified 
transcript of a judgment rendered in the Cireuit Court of 
Caldwell county which said judgment purported to have been 
rendered in a case wherein Caldwell county, to the use of 
school township, No. 9, in said county was plaintiff, and James 
E. Jolinson, was defendant. In this judgment it is found 
that there is due from defendant Johnson to plaintiff, the 
sum of $731.36, and for the purpose of securing said debt 
said Johnson, on or about the first day of November, 1859, 
executed and delivered to plaintiff a mortgage in due form of 
law, conveying to plaintiff certain lands therein described, the 
same being the lands now in controversy; after which the 
judgment proceeded in the usual form, for the said sum above 
found to be due and to foreclose the equity of redemption in 
said Johnson in said land, and ordered the same to be sold, 
etc. The plaintiff, at the time, objected to the introduction 
of said transcript. This objection being overruled he ex- 
cepted. 

It was then admitted that the defendant, Taylor, was put 
into the possession of said land by said county. The defend- 
ants then offered in evidence several tax deeds by which the 
property in controversy purported to be conveyed to Tilton 
Davis. These deeds were excluded by the court, and the de- 
fendant excepted; but as no particular point seems to have 
been made in this court in reference to their exclusion, it will 
not be necessary to further set out their contents or purport. 

Neither party asked for any declarations of law. 
The court found the issues for the plaintiff and rendered 
judgment in his favor for the possession of the premises and 
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for the damages and rents and profits, as agreed on by the par- 
ties, in case of a finding for plaintiff. 

The defendant filed a motion for a new trial, setting forth, 
as cause therefor, the rulings of the courtexcepted to. This 
motion being overruled, the defendants excepted, and appealed 
to this court. 

The first ground relied on, in this court, by the defendants, 
for the reversal of the judgment is, that the Circuit Court er- 
red in striking out the second defense set up tothe plaintiffs 
action, by the answer of the defendant, Caldwell county. It 
is insisted, by the defendants, that the part of the answer 
stricken out, sets up a good defense to the plaintiff's action; 
thar a mortgagee who is in possession either by himself or by 
others who hold under his authority, can successfully defend 
himself. in his possession, in an action of ejectment, even 
aguinst the owner of the equity of redemption. 

This proposition is generally true where the question arises 
between the mortgagor and the mortgagee, or those holding 
possession under the mortgagee, and where a forfeiture has 
taken place and the mortgage debt still remains unpaid. 
(Hubble vs. Vaughn, 42 Mo., 1388; Honaker vs. Shough, 55 
Mo., +72.) 

In the case now under consideration, however, the plaintiff 
is not the mortgagor, but is admitted to be a purchaser from 
the mortgagor long after the execution of the mortgage to 
Caliwell county. There is no allegation in the answer, that 
the mortgage was ever recorded, or that the plaintiff had no- 
tice in any other way, of said mortgage. It was certainly ne- 
cessary that the answer should have averred either that the 
mortgage was recorded or that the plaintiff had notice thereof 
at the time he purchased the land from the mortgagor. 
fRiiodes vs. Outcalt, 48 Mo., 367; Shumate vs. Reavis, 49 
Mo., 333.) 

It is insisted, by the defendant, that as it is admitted that 
defendant, Taylor, was in possession under the county of Cald- 
well, therefore it was not necessary that the plaintiff should 
have had notice of the mortgage, that the fact of the posses- 
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sion was sufficient to charge him with notice. This position 
is not tenable. There is no averment in that part of the an- 
swer stricken out, that the plaintiff knew that Taylor was in 
possession at the time of his purchase, and if there had been 
it would not have been sufficient. Under our statutes the 
mortgage should have been recorded or the plaintiff should 
have had actual notice of its existence. or of facts sufficient to 
lead to a knowledge of the fact by ordinary diligence, before 
he can be charged with notice. The fact that the land was in 
the possession of Taylor was evidence which, when taken with 
vther circumstances, might authorize a jury to find that the 
plaintiff had actual notice of the mortgage, but still the faet 
of that notice was one to be found by the jury. (Beatie vs. 
Buller, 24 Mo., 313; Maupin vs. Emmons, 47 Mo., 304; 
Speck vs. Riggin, 40 Mo., 405; Vaughn vs. Tracy, 22 Mo., 
415; Riodes vs. Outealt, 48 Mo., 367.) For the reasons afore- 
said, the court committed no error in striking out the second 
‘lefense in the answer of the defendant, Caldwell county. 

It is next insisted in this court that the Circuit Court also 
erred in excluding the deed offered in evidence by the defend- 
ant, purporting to be the deed of the sheriff of Caldwell county 
conveving the land in controversy to Tilton Davis, the same 
having been levied upon and sold to said Davis as the prop- 
erty of James E. Johnson, long before the sale of the land to 
plaintiff by Johnson, by virtue of an execution and judgment 
against him, which said judgment had been rendered by a jus- 
tice of the peace, and a transcript thereof filed in the clerk’s 
ottice as directed by the statute. 

It is nut insisted that the sheriffs deed to Davis was defi- 
cient in its recitals, or that it was insufficient in its form to 
puss a title to the land, to the purchaser; but the plaintiff, in 
order to sustain his objection to the deed, offered in evidence 
the transcript of the judgment filed by the justice in the clerk’s 
office, by which it appeared, by an entry made by the justice 
at the conclusion of his judgment, that an execution had issued 
on the Sth day of September, 1862, and was made returnable 
in ninety days, and which was delivered to John Wright, con- 
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stable, and then a further entry is made, to the effect that the 
execution was returned on the 5th day of December, 1862; 
that no goods or chattels were found, on which to levy and 
make the money, and the execution was therefore, returned 
not satisfied. Each of these entries was signed by the justice, 
and the judgment, with these entries, was certified by the 
justice. 

The plaintiff also offered in evidence, the execution and re- 
turn thereon, under which the land in question had been sold 
to said Davis, and upon which sale, the sheriff's deed was pred- 
icated. There was a memorandum made at the conclusion 
of the entry of the levy made on the execution, which mem- 
orandum purported to be the act of the sheriff, by which it 
appeared that the levy was made at the request of T. Davis, 
attorney for plaintiff. The sheriff also filed, with his return, 
a receipt purporting to be the receipt of said Davis as attor- 
ney for the plaintiff, for the money made on the execution. 
There was no proof made of the execution of the receipt. 
This entry, made by the sheriff, and the receipt of said Davis 
were offered to charge the attorney of the plaintiff who pur- 
chased the land with notice of all irregularities in the execu- 
tion and sale, so as to avoid the sheriff's deed in the hands of 
suid attorney in consequence of said irregularities. The evi- 
dence of the said entry and receipt was objected to by the de- 
fendant on the ground that the entry, so made by the sheriff, 
not having been made in a discharge of a duty imposed by 
law and the execution of said receipt not having been proved, 
they were incompetent evidence to prove that Davis wis the 
attorney of the plaintiff in the execution. 

The evidence was not competent for the purpose intended ; 
at least, the execution of the receipt should have been proved 
to have made it competent evidence. But it could make no 
difference in this case, as the defendant, Taylor, who claims 
to have purchased this land from Davis, is a stranger to the 
judgment and execution, and it is not pretended that he had 
any notice of any irregularities in the execution, if there are 
any, at the time that he purchased the interest of Davis in 
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the land ; so that the sale, as it now stands, is to be treated as 
a sale to a stranger under the execution. 

It is contended, that from the entry on the transcript from 
the justice’s docket, filed in the clerk’s office, it appears that 
the execution, issued by the justice, was made returnable in 
ninety days, when it further appears that it was returned on 
the 89th day after the day of its date, and that a sale made 
under an execution, issued upon such transcript, would there- 
fore be void and confer no title on the purchaser. This posi- 
tion I think is not correct. It is trne that in the case of Dil- 
Jon vs. Rash (27 Mo., 243), itis held that where the execu- 
tion issued to the constable, in such case, isreturned before 
the return day thereof, it is not sufficient to authorize the 
clerk to issue an execution on the transcript filed, and that 
where in such case the clerk has issued an execution, it will 
be quashed on motion for that purpose; but Judge Scott, who 
delivered the opinion of the court in that case, remarked : 
“We are not prepared to say that a sale under an execution, 
founded on a return like that in the present case, would be 
regarded as a nullity jn a collateral action, where the interests 
of third persons were involved.” 

In the present case the rights of third persons are involved 
and the irregularity cannot avail in this collateral action. It 
is true that the entries on the justice’s transcript are not as 
full as they ought to be; but they are substantially sufficient 
to authorize the issue of the execution by the clerk. While 
the irregularity might be sufficient to quash the execution is- 
sned, or a sale made under it, if a motion for that purpose 
had been made in time; yet where the property has got into 
the hands of an innocent purchaser, under a sale and sheriff's 
deed, made under such an execution, the execution not being 
absolutely void, the purchaser’s title cannot be defeated in this 
collateral way. (Waddle vs. Williams, 50 Mo., 216; E. H. 
Norton, guardian, vs. Quimby, 45 Mo., 388; Ruby vs. Hann. 
& St. Jo. R. R. Co., 39 Mo., 480.) 

It is also insisted that it appears that the land in question 
was sold at sheriff's sale for a mere nominal sum, and that the 
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court ought, therefore, not to uphold the sale. This, also, 
might avail, with other facts, in a direct proceeding to set 
aside the sheriff's sale and deed made in pursuance thereof. for 
some misconduct or fraud on the part of the sheriff or parties 
concerned, The smallness of the consideration does not. of 
itself, make the sheriff's deed absolutely void, so that it could 
be disregarded in a collateral proceeding. It follows that the 
sherili’s deed to Davis, was improperly excluded. 

It is also claimed by the defendant that the court erred in 
excluding the deed purporting to have been executed by a 
commissioner of the county of Caldwell, conveying the lund 
in controversy to defendant, Taylor. There is nothing in the 
bill of exceptions, to show that said deed was either read or 
rejected by the court; and if there were, there is nothing in 
the record showing any title in the county which it could con- 
vey. If it is trne. as charged, that by a sale to Taylor, by the 
county, by virtue of a mortgage from James E. Johnson. said 
Tavlor paid the consideration, and it was applied in payment 
of the mortgage debt against Johnson, in a proper case for 
that purpose, Taylor might be subrogated to the rights of the 
county, under the mortgage. to re-imburse him the money so 
advanced, but no such ease is now before us. — 

For the reason that the sheriffs deed was improperly re- 
jected, the judgment will be reversed and the case remanded ; 
the other judges coneur, 
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Samcet Butoner, Plaintiff in Error, vs. Toomas Rogers. De- 
fendant in Error. 


1. Bjectment—Chain of title throngh common source.—In ejectment where both 
trace title throug: the same source neither need go farther back , 

2. Deeds—Terms. * grants, bargains and sells" amount to quit-claim, when.—A 
dee i which “ grants, bargains and sella all the right, title and interest” of the 
grantor ix merely a quit-claim conveyance and inoperative to convey an after 


acquired title. 
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Error to Carroll Circuit Cvurt. 
Murat & Masterson, for Plaintiff in Error. 
L. H. Waters, with Hale § Eads, tor Defendant in Error. 
Suxrrwoop, Judge, delivered the opinion of the court. 


Ejectment for lands in Carroll County. The title of the 
plaintiff was as follows: 

“A deed from John Batcher to plaintiff, executed Nov. 
15th, 1869. recorded Nov. 24th of that year; a deed of gen- 
eral warranty for a portion of the land in question, and quit- 
claim deed for the residue thereof, executed by Chas, ager 
and wife to John Butcher. March 12th, 1860, and recorded 
April 7th, 1864; a title bond from Chas. Hager and wife to 
John Butcher for the land sued for, executed May 3rd, 1859, 
and recorded the next day. Upon this bond there was in- 
dorsed an assignment dated Sept. 10th, 1861. by John Butcher 
to plaintiff which was recorded Dec. 27th, 1869, and by agree- 
ment of parties, this assignment is to be considered as a deed 
from John Butcher to plaintiff. 

The defendant’s title consisted. first, of a deed for the land in 
suit, from Thos. Parsley to defendant, executed Feb. 20th, 
1855, anl filed forrecord the 23rd of that month; (this deed 
grants, bargains and sells * all the right, title and interest” 
thar Parsley and wife have in the premises in dispute, and 
contains a recital in these words: “their title being a sheriffs 
deed, said land being sold as the property of John Butcher, to 
satisfy an execution in favor of Austin Shine”) and, second, 
of- deed for the land in controversy “ made, acknowledged 
and delivered at the March Term, 1865.” by the sheriff of 
Carroll County, to Thos. Parsley and duly acknowledged, but 
not recorded. This deed was not in existence, but secondary 
evidence was resorted to to supply this deticienev, showing 
the contents of the deed and that the property therein de- 
scribed was sold to Thos. Parsley as the property of John 
Butcher, under a special execution in favor of Austin Shine. 
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By the agreement of parties filed in this court, it is con- 
eeded that Austin Shine attached the property in litigation in 
March, 1863, as that of John Butcher, and under a judgment 
rendered in that year, in that cause, the attached property was 
sold at the March Term, 1864; there is no stipulation, how- 
ever, as tothe time when the deed to Thos. Parsley was made 
by the sheriff, and we are left to the record to ascertain when 
this deed was executed. 

1, It is evident that plaintiff and defendant both claim title 
through the same common source, John Butcher. This is 
apparent from the deeds offered in evidence by plaintiff, 
and by those offered on behalf of defendant—the deed 
to the latter from Parsley expressly reciting that the title 
thereby conveyed was derived through sheriffs sale of John 
Batcher’s land. Under such circumstances it was entirely 
unnecessary for plaintiff to trace a chain of title back to the 
Government. 

2. The deed from Parsley to defendant, as before stated, 
and as shown by briefs of counsel on either side, as well as 
by the bill of exceptions, was executed February 20th, 1865. 
This deed was in effect a mere quit-claim deed and inopera- 
tive to pass an after acquired title. (Gibson vs. Chouteau’s 
Heirs, 39 Mo., 536 and cas. cit.; Bogy vs. Shoab, 13 Mo., 
365.) As this was the case, the title acquired by Parsley, 
defendant’s grantor at the March Term, 1865, as shown both 
by the record and statement of counsel, could, by no possi- 
bility, enure to the benefit of defendant; and he therefore 
showed by the evidence which he adduced at the trial no 
defense whatever to plaintiff's action. For this reason the 
declaration of law given at the request of defendant, that 
plaintiff was not entitled to recover, was erroneous. This 
point has not been raised by counsel, but it is patent of record, 
and we are not at liberty to pass it by in silence. It may be 
that there has been a niis-recital of dates; if so, counsel have 
only themselves to thank for the bungling manner ‘in which 
this record has been transcribed. 
Judgment reversed and cause remanded. 
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Srare oF Missouri, Respondent, vs. Witt1am A. Brown, Ap- 
pellant. 

. Crimes and punishments—Attempt to wound, maim and disfigure— Constr. Stat. 

aie felonious “ maiming, wounding and disfiguring” (Wagn. Stat., 450) is 

“another felony” as contemplated by 3 32. Anda felonious assault with in- 


tert to maim, ete., is an assault to commit a felony and so an offense under the 
statute. (State v. Thompson, 30 Mo. 470.) 


Appeal from Harrison Circuit Court. 


Neal & Lewis, for Appellant. 


I. The phrase “ other felony ” in § 32 has no reference to 


the maiming, wounding, etc., mentioned in § 33. Hence an 
attempt to wound, ete., etc., is not a statutory offense within 
§ 33, which does not refer to “attempts” to commit the offense 
specified. Moreover, the offenses mentioned in § 32 are of 
higher grade than those embraced in § 33. But the punish- 
ment in both is the same. Why should this be so if the latter 
section includes not only the offense but the attempt to com- 
mit it? If such were the design of the legislature, then the 
attempt and the overt act would be punished alike, for § 33 
prescribes no lesser grade of punishment in case of “ at- 
tempted “maiming, wounding,” ete. “Other felony” means 
unmentioned offenses of the higher grade alluded to in § 32, 
and not to those contained in the next section. Hence the 
motions to quash and in arrest should have prevailed. (13 
Am. Law Reg., U. S., 522; St. Louis vs. Laughlin, 49 Mo., 
559; Grumley vs. Webb, 44 Mo., 474; Sedgw. Stat. and 
Const. Law, 423; Landeman vs. Black, 17 b. & Cress., 96.) 


Jno. A. Hockaday, for Respondent. 


I. The defendant is charged with committing a felonious 
assault with intent to “maim, wound, or disfigure” which is 
a felony under §§ 32, 33. This court has repeatedly held 
that a felonious maiming or wounding is a felony. (State vs. 
Thompson, 30 Mo., 470.) 
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Waener, Judge, delivered the opinion of the court. 


The indictment contains two counts. The first charged 
the prisoner with making an assault with intent to kill, and 
the second charged him with an assault with intent to maim, 
wound and distigure. 

There was a motion to quash the second count on the 
ground that it charged an offense unknown to the law. The 
motion was overruled. The defendant was acquitted on the 
first count. and convicted on the second; and whether that 
count charged an offense under tlie statute is the only ques- 
tion in the case. 

By the statute (Wagn. Stat., 450, § 33) the maiming, 
wounding or disfiguring of any person is madea felony. ‘The 
samie statute (§ 32) punishes all assaults made with intent to 
kill or to commit any robbery, rape, burglary, manslaughter or 
other felony. 

The indictment in the second count charged the defendant 
with having made a felonious assault, with intent to maim, 
wound and distigure. As a felonious maiming, wounding or 
disfiguring is a felony, the defendant was there charged with 
an ussault to commit a felony. The indictment was within 
the language of the law. (State vs. Thompson. 30 Mo., 470.) 

No question arises upon the instructions. The court gave 
three for the.State which were not objected to. Two were 
given tor the defendant and another one was refused ; but it 
is not copied in the bill of exceptions, and nothing is known 
in regard to it. 

The judgment will be affirmed ; the other judges concur. 
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Srare or Missouri, Appellant. vs. Toe Hannipat & Sr. Jo- 

sEPH Rartroap Company, Respondent. 

1, Revenue, railroad—Hann. & St. Jo. R. R.—Sworn statement of president, 
assessment on basis of—Act of 1852 providing such basis of taxation nol a con- 
tract with State—Assessment by Board of Equalization constitutional.—Unider 3 3 
of the act of Sept. 20th, 1852, it became the duty of the president of the Han- 
nibal & Sct. Joseph R. R. Co. to furnish an annual statement under oath to the 
State auditor, showing the actual value of the railroad property, from which state- 
ment that officer shall assess the railroud State tax: Held that this provision 
did not amount to a contract between the State and company which rendered 
invalid the act of March 10th, 1871, (Sess, Acts 1871, p. 56,) subjecting the 
road to assessment’ for taxation by a special board of equalization ; and the 
latter act, so far as inconsistent with the former, repealed it. 


Appeal from Buchanan Circuit Court. 
J. 4. Hockaday, Ally. Genl., for Appellant. 


I. Tie provisions of section three of the act of September, 
1852. providing for the payment of a tax by the Hannibal & 
Sr. Joe. R. R. Company and for the mode of assessment, con- 
stituted no such vested right in the company as to preclude 
the levislature from providing some other mode of assess- 
ment. 

IL. The act of March 10, 1871 (Sess. Acts, 1871, p. 56) pro- 
viding for assessment and equalization of taxes of all the 
railrouls in the State by a special board, composed of the 
auditer, treasurer and register of lands, repeals or invalidates 
that part of the act of Sept. 20th, 1852, which provides for 
the valuation of the property of respondent, by the president 
of the Hann. & St. Joe. R. R. Co. (Bailey vs. The Pac. R. 
R.. decided by the U. S. Sup. Ct. in March, 1875, not yet re- 
ported.) 


James Carr, for Respondent. 


I. The original charter of the respondent, by which the 
stock, and through it the property of respondent, “ is exempt 
from all Srate and county taxes,” is a contract, valid and bind- 
ing between the appellant on one side and the respondent on 
the other. (Binghampton Bridge, 3 Wend., p. 74; Dart- 
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mouth College vs. Woodward, 4 Wheat., 519; State Bank of 
Ohio vs. Knott, 16 How., 369; Jefferson Branch Bank vs, 
Skelly, 1 Black, 436.) 

There was and is valuable and sufficient consideration for 
this exemption from all State and county taxes. The respond- 
ent’s railroad is the pioneer railroad in the State. “ This State 
and the United State shall have the right in time of war to use 
said road in transportation of troops or munitions of war, in pref- 
erence to all other persons.” (§ 19, p.9 of charter.) There was 
no railroad in this State at the time of granting said exemption. 
The building of the Hann. & St. Joe. R. R. has added hun- 
dreds of millions of dollars to the taxable property of the 
State, and in this way has more than re-paid the State ten- 
fold for the exemption. (See State Bank of Ohio vs. Knott, 
1$ How., 369; Dodge vs. Woolsey, 18 Ohio, 331; Jefferson 
Branch Bank vs. Skelly, 1 Black, 436.) 

If there were any other consideration necessary for this ex- 
emption from all State and county taxes, it is contained in the 
act of congress entitled “an act granting the right of way to 
tire State of Missouri and a portion of the public lands to aid 
in the construction of certain railroads in said State” ap- 
proved June 10th, 1852, as follows: “That there be and is 
hereby granted to the State of Missouri for the purpose of 
aiding in making the railroads aforesaid, every alternate sec- 
tion of land designated by even numbers for six sections in 
width on each side of said roade * * * #* 
Provided that the lands hereby granted shall be exclusively 
applied in the construction of that road for which it was 
granted and selected, and shall be disposed of only as the 
work progresses, and the same shall be applied to no other 
purpose whatsoever.” ($$ 1, 2, p. 140f charter.) “ And the 
said railroads shall be and remain public highways for the 
use of the Government of the United States, free from toll or 
other charge upon the transportation of any property or 
troops of the United States.” (§ 4, /d.) “ That the United 
States mail shall at all times be transported on said railroads 
under the direction of the post-office department at such price 
as congress may by law direct.” ($6 Jd; State Bank of 
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Ohio vs. Knott, 16 How., 369; Dodge vs. Woolsey, 18 Ohio, 
331; Jefferson Branch Bank vs. Skelly, 1 Black, 486; Home 
of the Friendless vs. Rowse, 8 Wal., 430; Washington Uni- 
versity vs. Rowse, /d., 439: Wilmington R. R. Co. vs. Reid, 
13 Wal., 264; Gordon vs. Appeal Tax Court, 3 How., 133; 
McGee vs. Mathis, 4 Wal., 142.) 

II. Even if there was no contract by virtue of the act of 
1852 exempting the respondent from all State and county 
taxes or modifying the exemptions as herein laid down, still 
the special act of September 20th, 1852, is not repealed by the 
act entitled “ An act to provide for a uniform system of as- 
sessing and collecting taxes on railroads.” Approved March 
10th, 1871. A late statute which is general and affirmative does 
not repeal a former which is particular, unless negative words 
are used, or unless the two acts are irreconcilably incon- 
sistent. (State ex rel. Vastine vs. Judge of St. Louis 
Probate Court, 38 Mo., 529, and authorities there cited; N. 
Y. & Erie R. R. Co. vs. Sabine, 26 Pa. St. R., 244; City of 
St. Louis vs. Alexander, 23 Mo., 483.) There’is nothing in 
the act of March 10, 1871, under which the appellant claims 
the right to tax the respondent, which repeals the act of Sep- 
tember 20th, 1852, either by direct words or even by impli- 
eation. (Sess. Acts, 1871, p. 56.) 

There have been repeated decisions of this court, holding 
that the respondent is not taxable in any other way, or for 
any other tax than the one specified in the third section of 
the act of September 20th, 1852. 


Waaener, Judge, delivered the opinion of the court. 


This was an action brought by the plaintiff for the purpose 
of recovering a balance of State taxes assessed for the year 
1872, against the defendant. 

The defendant appeared and demurred to the petition upon 
the ground that the company was not liable for the taxes 
because they had been illegally assessed. This demurrer 
was sustained by the court and a final judgment was ren- 
dered thereon and the plaintiff appealed. 
10—voL. LX. 
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It appears that this controversy grows out of an assessment 
made for the year 1872 by the special board of equalization 
on the defendant’s road and other property. That board ad- 
justed and equalized defendant’s taxable property‘and placed 
a valuation on the same of six millions, eight hundred and 
ten thousand, eight hundred and sixty dollars which was duly 
certified to the auditor. On this amount the taxes found due 
were, to the state revenue fund, thirteen thousand, six hun- 
dred and twenty-one dollars and seventy-two cents; and to 
the state indebtedness fund, seventeen thousand and twenty- 
seven dollars and fourteen cents, making a total of $30,648, 
86. Of this sum defendant paid $25,326.27, leaving a bal- 
ance of $5,322.59 which is the amount sued for. 

The ground now taken by the defendant is that the special 
board of equalization had no authority to make the assess- 
ment; that the charter of the company points out the only 
mode by which taxes could be assessed against it, and that, 
therefore, the action of the board was void. 

The act to provide for a uniform system of assessing and 
collecting taxes on railroads, approved March 10, 1871 (Sess. 
Acts 1871, p. 56) enacts that all railroads now constructed, in 
course of construction, or which shall hereafter be constructed 
in this State, and all other property, real, personal or mixed, 
owned by any railroad company or corporation, shall be sub- 
ject to taxation, ete. The second section declares that on or 
before the first day of February in each and every year, the 
president or other chief officer of every railroad company 
whose road is now or which shall hereafter become so far 
complete and in operation as to run locomotive engines, with 
freight or passenger cars thereon, shall furnish to the State 
auditor a statement duly subscribed and sworn to by said 
president or other chief officer, before some officer authorized 
to administer oaths, setting out in detail all the property of 
suid company, including the road-bed, buildings, machinery, 
engines, cars, lands, workshops, depots, and all other property 
of whatsoever kind, with the location thereof and the actual 
value thereof in each county in cash. The Sth section con- 




























MAY TERM, 1875. 





State v. Hann. & St. Jos. R. R. Co. 





stitutes the State Auditor, State Treasurer and the Register 
of Lands a special board of equalization of railroad property, 
and gives them the same powers and authorizes them to dis- 
charge the same duties with reference to railroad property as 
the State Board of equalization with reference to all other 
property. Section six provides that the board shall meet at 
the office of the State Auditur on the first Monday in May in 
each and every year, and requires the auditor to lay before the 
board all returns which shall have been made in accordance 
with the provisions of the law. The seventh section regulates 
the manner of proceeding in the valuation, adjustment and 
equalization of the property. This was the law under which 
the board acted in making the assessment. 

On September 20th, 1852, an act was passed to give the de- 
fendant the benefit of the donation of lands made by congress 
in the same year. This act was accepted by the defendant 
and in the third section is the following: “In consideration 
of the grants and privileges herein conferred upon said com- 
pany, the said company shall, on the first Monday in Decem- 
ber in each year after said road is completed, opened and in 
operation, and declares a dividend, pay into the treasury of 
the State a sum of money equal to the amount of the State 
tax on other real and personal property of like value for that 
year upon the actual value of the road-bed, buildings, ma- 
chinery, engines, cars and other property of said company, 
which shall be as a consideration to the State for the execu- 
tion of the trust reposed in the State by an act of congress of 
the United States, approved June 10, 1852, entitled ‘an act 
granting the right of way,’ ete., and for the purpose of ascer- 
taining the value of the same it shall be the duty of the presi- 
dent of said company on the first day of February in each 
year after said road is completed, opened and put in operation, 
and declares a dividend, to furnish to the auditor of the State 
a statement under his oath, made before and certified by some 
officer authorized to administer oaths, of the actual value of 
the road-bed, buildings, machinery, engines, cars and other 
property of said company; and from said statement so fur- 
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nished the auditor shall charge said company with the amount 
appearing to be due the State, according to the statement fur- 
nished, as herein required, by the president of said company 
- ” ” a ° Provided that if said company 
shall fail, for the period of two years after said road shall be 
completed and put in operation, to declare a dividend, then 
said company shall no longer be exempt from the payment of 
said sum in this section required to be paid into the State 
treasury on the first Monday of December in each year, by 
said company, nor from the forfeitures and penalties in this 
section imposed.” 

That the period has arrived in which the money is due the 
State is not disputed; but it is insisted that the mode pointed 
out in the section just referred to, for making the return and 
fixing the valuation amounts to a contract that no other steps 
should be taken, or course pursued, and that the legislature 
was incompetent to alter this contract or impair its force. 

To support this position the case of the Hann. & St. Joe. 
Railway vs. Shacklett, (80 Mo., 55) is cited and relied on 
as a case in point and as determining the precise question in 
favor of the defendant. But this is an entire misapprehen- 
sion. No such point was raised or decided in that case. The 
county of Marion had proceeded under the general revenne 
law to assess a State, county and asylum tax on all the prop- 
erty of the defendant, real and personal, situated in that county. 

The validity of this assessment was before the court and it 
was held that it was illegal, that the charter exempted the 
property of the company from county taxes, but that under 
the act of Sept. 20, 1852, the property of the company was 
subject to taxation in the manner provided for in the third 
section of the last named act. Napton, J., in delivering the 
opinion said: “ At the expiration of two years from the com- 
pletion of the Hann. & St. Joe. Railroad, the roadbed, ma 
chinery and all the property of this company, employed in 
the operations of the road, are expressly subjected to a tax, 
the amount of which is to be regulated by the general revenue 
law of this State, and the mode of its assessment and collec- 
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tion is specifically pointed out.” With this language I con- 
eur entirely. Whilst that mode remained alone, and no other 
was in existence it constituted the sole and only manner the 
State possessed of collecting the taxes. But it is nowhere 
intimated that there was no authority for changing the pro- 
cedure and adopting different regulations for the assessment 
and collection of the taxes. 

The case of the Hann. & St. Jo. R. R. vs. Shacklett was 
followed in this court in the case of the State vs. Hann. & St. 
Jo. R. R. Co., (27 Mo., 265) upon a similar state of facts; but 
in neither case was the question now under consideration pre- 
sented or decided. 

This very question was recently before the Supreme Court 
of the United States in the case of Bailey vs. The Pacifie¢ 
Railroad (not yet reported). The same claim was made by 
the company there that is contended for here. 

The act in relation to the Pacific road contains this provi- 
sion: “The said Pacific Railroad and the said Southwestern 
*Branch Railroad shall be exempt from taxation respectively 
until the same shall be completed, opened and in operation, 
and shall declare a dividend, when the road-bed, buildings, 

‘machinery, engines, cars and other property of such com- 
pleted road, at the actual cash value thereof, shall be subject 
to taxation at the rate assessed by the State on either real or 
personal property of like value; and for the purpose of ascer- 
taining the value of the same, it shall be the duty of the presi- 
dent of said company on the first day of February in each 
year after such road is completed, opened and put in opera- 
tion, and declares a dividend, to furnish the auditor of the 
State, a statement under his oath, made before and certified 
by some officer authorized to administer oaths, of the actual 
value of the road-bed, buildings, machinery, engines, cars and 
other property appertaining to said completed road ; and from 
said statement so furnished the auditor shall charge said com- 
pany with the amount appearing to be due to the State, ac- 
cording to the statement furnished, as herein required, by the 

president of the company. * * ° Provided, that 
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if the said company shall fail, for the period of two years 
after said roads respectively shall be completed and put in 
operation, to declare a dividend, then said company shall no 
longer be exempt from the payment of said tax, nor from the 
forfeitures and penalties in this section imposed.” 
In answer to the argument that this was a contract, and 
that the State was precluded from resorting to any other 
mode of assessing and collecting the taxes, than that 
provided for in the above section, the Supreme Court 
siy: “It is claimed, however, that even if this be so, 
the State is inhibited from altering the special provision on 
the subject of State taxation. This provision prescribes a 
mode for ascertaining the tax due the State. The president 
of the company is required to furnish to the anditor a state- 
ment, under oath, of the actual cash value of the property to 
be taxed, on which the company is directed to pay the tax 
due the State, within a certain time to the treasurer, under 
penalties. And the claim is that the State Legislature is pro- 
hibited from passing any law to assess the property of the 
company for taxation for State purposes ina different manner. 
It is not so written in the statute; nor, indeed, ean any proper 
inference be drawn from what is written that the legislature 
intended to contract with the corporation in this particular, 
It wonld.be strange, indeed, if it were so; for the mode of as- 
sessment might not work well, and yet if it formed the subject 
of a contract, it conld not be changed. This value was the 
basis of taxation, and it could not bea matter of moment how 
it was fixed, provided it was done correctly. In this result 
hoth the State and the corporation had an equal interest. 
doth were interested in the means adopted only so far as they 
were efficient to secure the contemplated object. The exigen- 
ey of the State required the revenue on the basis of actual 
value, and this, it is to be presumed, the corporation was will- 
ing to accord. At any rate it was the duty of the State, in 
justice to other property owners, to use the appropriate 
means to ascertain this value. The ordinary method of do- 
ing this is by the instrumentality of officers appointed for the 
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purpose ; but the State asked the railroad, through its presi- 
dent, to make the valuation, to which the corporation assented. 
This way of reaching the result was: less expensive to the 
State, but more expensive to the corporation, than the usual 
mode in which taxes are assessed. The president of the com- 
pany could not make a true valuation without the expenditure 
of time and labor, and this repeated year by year, as values 
of property continually fluctuate. There is no presumption 
that he would not do it, conscientiously, according to his best 
judgment, but still it was a favor to the State for him to do 
it at ail, and certainly no one ean contend that a State cannot 
waive at any time a provision for its own benefit. Apart 
from this view of the subject, the provision in question was 
simply a mode for ascertaining the true value of the property 
to be taxed ; and, if, on the trial, it should turn out not to be 
the best mode for the purpose, surely'the legislature has the 
right to change it and adopt another. This no one will ques- 
tion, unless the legislature has surrendered its power over the 
subject by contract, which, in our opinion, has not been done 
in this case.” ’ 

This language is clear and emphatic, and as a correct expo- 
sition of the statute ought to be regarded as conclusive. In 
the mode pointed out for the assessment and collection 
of the taxes on defendant’s property there are none of the 
characteristics of a contract. It is a simple regulation by 
which the result may be ascertained and arrived at; but there 
is nothing to inhibit the adoption or substitution of any other, 
if it should be deemed advisable or advantageous, The rights 
of the company are in nowise interfered with. The actual 
valuation of the property is the primary object sought to be 
attained, and the only question is, how that shall most surely 
be accomplished. 

All that the law attempts is to create a board which will 
equalize all property and place the actual value upon it. This 
is carrying ont the requirement of the constitution, and is 
fair to the company and fair to the State. If any injustice is 
attempted by the board, the law affords ample remedy by 
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which their action can be reviewed and any wrong corrected 
But there is no allegation of that kind in the case. The in- 
stitution of the board- was legal and their assessment was an- 
thorized. The State having adopted in part a different mode 
from that contained in the act of 1852, and this being, in 
some respects, wholly inconsistent with that act, the latter 
mode, so far as the inconsistency goes, must prevail. 

The judgment therefore should be reversed and the cause 
remanded ; the other judges concur. 





Ricwarp B. Srurpevant, Respondent, vs. Marrin Ienarp, ef 
al., Appellants. 
. 
1. Practice, civil—Pleadings, onus probandi.—Where the answer specifically de- 
nies the allegations of the petition, the burden is on plaintiff to prove them 


and the fact that defendant sets up certain equities as an independent defense 
does not shift the onus on defendant as to those allegations, 


Appeal from Caldwell Circuit Court. 
Dunn § Johnson, for Appellants. 
Hoskinson & McLaughlin, tor Respondent. 
Waener, Judge, delivered the opinion of the court. 


This was an action ofejectment. Defendants answered sep- 
arately. Each answer contained a specific denial of every alle- 
gation inthe petition, and one of the answers, as an independ- 
ent defense, set up certain equities, to which a replication was 
filed. In this state of the. pleadings the court held that the 
burden of proof was cast upon the defendants, and as they 
introduced no evidence, judgment was given for the plaintiff. 
As every allegation in the petition was denied in both an- 
swers, and as the plaintiff gave no evidence, whatever, to 
prove his cause, it is not perceived on what grounds the judg- 
ment can be sustained. 

Judgment is reversed and canse remanded; the other 
judges concur. 
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Saxton v, City of St. Joseph. 





Auze M. Saxron, Plaintiff in Error, vs. Crry or Sr. Josern, 
Defendant in Error. 


1. St. Joseph, charter of—Liability for street improvement.—Under the charter of 
St. Joseph, the city could not be held liable, in any manner whatever, for work 
done which was made a charge upon adjoining property.’ 

2. Municipal corporations, concurrence of mayor and council necessary to bind 
—<Street improvements—Claim of contractor against adjoining proprietors; 
against city, for work ; for expenditures in attempt to collect claim—“Ignorantia 
legis.”"—The adoption by a city council of a resolution, ordering the city engin- 
eer to let out a contract for macadamizing, etc., a street, without the concur- 
rent action of the mayor, is a nullity, imposing no legal obligation whatever 
upon the municipality, and gives the contractor no right of action against the 
adjoining property owners. Nor will the city be liable to him for expenditures in 
endeavoring to enforce the collection of his tax bills against itself. The princi- 
ples of law that govern cases of illegal or imperfect execution of municipal pow- 
ers,or cases where an absolute duty is imposed upon the corporation, have no ap- 
plication to the state of facts supposed. For a municipality cannot act at all ex- 
cept through the mayor and council, and the propriety of improving a street 
is a matter resting in the sound discretion of its officers. Moreover, the con- 
tractor must be held to know the law, and wiil be presumed to know that his 
claim is invalid. 

Municipalities—Liability for negligent performance of work—Rule as to, not 


a 


applicable to defective leqislation.—The rule, that when a city undertakes the ex- 
ecution of public work authorized by its charter, though it is not bound to un- 
dertake the same, it is liable for negligence in the performance of such work, 
does not apply to defective municipal legislation. 


Error to Buchanan Circuit Court. 
Allen H. Vories, for Plaintiff in Error. 


I. Under the amended charter of the city of St. Joseph 
she was authorized to macadamize her streets, and the general 
power was conferred; but the specific mode pointed out was 
by ordinances. (See Saxton vs. Beach, 50 Mo., 488; Rev. 
Ord. St. Jo., 1869, p. 8 , § 10.)° 

Il. If the defendant, in directing the macadamizing, had 
passed an ordinance, instead of adopting a resolution, for that 
purpose, she would have been exempt from any liability to 
be sued; and having complied with her charter the plaintiff 
would have had his remedy over against the property owner 
for the work done. (See Saxton vs. Beach, supra; City 
of St. Lofttis vs. Clemens, 52 Mo. 144, 145; Fisher vs. City 
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of St. Lonis, 44 Mo., 482, 483; Wetmore vs. Campbell, 2 
Sanf., 341, 351.) 

Ill. But, failing to pass an ordinance, plaintiff had no rem- 
edy against the property owner, under § 5 of the Act of Feb- 
ruary 8th, 1865. (Laws & Ord. St. Jo., 47-8.) And defend- 
ant was under obligation to give plaintiff a remedy over for 
the work done, or make itself “liable in a civil action for the 
damages resulting to individuals from its neglect to perform 
the duty requiredy’ (See Dil. Munic. Corp., §§ 764-778, 
with cases cited ; City of St. Louis vs. Clemens, supra.) 

IV. Under the charter of defendant she had the full and 
general power given “to open, alter, abolish, widen and ex- 
tend, establish, grade, pave, or otherwise improve and keep in 
repair streets, avenues, lanes, drains and sewers ;” and there 
was, under said charter, a further provision that macadamizing 
streets “should be paid for by assessing the costs of same on 
the property benefited.” (Rev. Ord. City St. Jo., 1869, p. 
8, § 10, pp. 47, 48, § 5.) But the power in a municipal corpo- 
ration to make local improvements, though the expense be 
directed in the charter to be assessed upon the property bene- 
fited, gives the corporation implied power to make general 
contracts therefor—and failing to comply with the special 
terms of the charter, which would make the improvements 
bear the barden of paying by assessment, the corporation it- 
self becomes responsible for the costs of the work. (See Dil. 
Munic. Corp., § 648; Cummings vs. Mayor of Brooklyn, 11 
Paige CO. R., 596 ; Fisher vs. City of St. Louis, supra; Wetmore 
vs. Campbell, supra.) 


J. T. Baldwin, with Doniphan §& Reed, for Defendant in 
Error. 


I. The street improvements, for which the plaintiff in er- 
ror attempts to recover in this action, were made or pretended 
to be made in pursuance of sections 4 and 5 of “An Act to 
amend the charter of the city of Saint Joseph,” approved Feb- 
ruary Sth, 1865. (Rev. Laws and Ord. City of St. Jo. Mo., 
1869, pp. 47, 48.) Said improvements were not ordered in 
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the mode prescribed by charter, z. e. by ordinance, but by res- 
olution, which wasanullity. (Saxton vs. Beach, 50 Mo., 488.) 
The cost of such improvements is clearly required to be asses- 
sed against the property benefited; and the City of St. Jo- 
seph is expressly exempted by charter from any liability what- 
ever for any work done, which is to be paid for as provided in 
said § 5, which is the only mode prescribed for the payment of 
macadamizing, guttering, ete. Had the council attempted to 
bind the city, by contract, to pay for such work out of the 
general fund, such act would have been wltra vires. How 
then can the city become impliedly liable upon a guantum 
meruit? (18 Wis., 228; 2 Kas., 370; 1 Dil. Munic. Corp., 
§ 381.) 

Il. Asseempsit may be maintained against a municipal cor- 
poration in certain cases upon an implied promise; but the 
better opinion is that a promise to pay can never be implied 
where the corporation has no power to contract. (1 Dil. Munie. 
Corp., §$ 384, n. 1; 386, n. 1; 31 Ia., 381; 13 Pick., 343 ; 
14 Me., 25; 30 Me., 157, 160; 13 Me., 293: 13 Gray, 347.) 
Where the corporation orders local street improvements to be 
made, for which the abutters are the parties ultimately liable, 
and which, by the charter, must be made by a prescribed mode, 
if made without any contract, or without a valid one, the doc- 
trine of implied liability does not apply in favor of the contrac- 
tor, unless indeed the corporation has collected the amount 
from the adjoining owners and has itin the treasury. (1 Dil. 
Munic. Corp., §$ 383, 384; 16 Cal., 255; 2 Cliff. C. C., 590, 
596; 12 Wall.,1; 2 Black, 478.) 

Ill. Where a statute creates a liability which did not before 
exist, and gives a special remedy to enforce it, that remedy 
and not a common law remedy, must be pursued. (17 Ind., 
169 ; 35 Mo., 334; 2 Dil. Munic. Corp., §§ 653, 656, 759, 784; 
43 Me., 322; 5 Ohio St., 20; 6 Mass., 40; 1 Met., 130; 14 
Iowa, 296.) 

IV. Municipal corporations are liable for acts done in what 
is known as their private or corporate character, or from which 
they derive some special or immediate emolument ; but not as 
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to those done in their public capacity as governing agencies in 
the discharge of duties imposed for the publie good or general 
benefit. (2 Dil. Munie. Corp., §§ 764, 765; 44 Mo., 479.) 

V. Where the charter or incorporating act requires the of- 
ficers of the city to award contracts to the lowest bidder, a con- 
tract made in violation of its provisions or requirements is ille- 
gal; and in an action brought on such contract for the work, 
the city may plead its illegality in defense. (1 Dil. Munic. 
Corp., § 388, and n. 1; 48 Mo., 17.) 

VI. A person entering into a contract with a municipal cor- 
poration, for the performance of work on the streets thereof, 
to be paid by assessment on the district benefited, is bound at 
his peril, to examine the records, at the city clerk’s office, to 
see whether the preliminary steps, required by the charter, 
have been taken. (24 Barb., 427; 2 Kas., 357; 12 Mich., 279; 
16 Ind., 13; 1 Dil. Munic. Corp., §§ 401, 402; 13 Ind., 245.) 


Hoven, Judge, delivered the opinion of the court. 


The question presented by this record for our determina- 
tion, is the sufficiency of the following petition : 

“Plaintiff states that defendant is now and has been for ten 
years last past, a municipal corporation, in the State of Mis- 
souri, organized under and by virtue of the laws of the State 
of Missouri, and that said defendant, by virtue of its charter 
and laws, has and has had power by ordinance to macadam, 
pave, curb, gutter, and otherwise improve the streets of said 
city; that about February, 1868, said defendant ordered the 
city engineer of said city to let out contracts for macadam- 
izing, guttering, paving and curbing Sylvania street, from Sth 
street to the alley between Twelfth and Thirteenth streets in 
said city,and ordered bya resolution of said city council, said 
street to be macadamized, paved, curbed and guttered ; that 
in obedience to said order, the city engineer of defendant, and 
in pursuance of said order, contracted with Peter Young and 
Frank Oberdorf to do said work, and who went on under their 
contract, to perform the said work in said contract mentioned, 
and completed the same about the first day of March, 1868, 













































MAY TERM, 1875. 





Saxton v. City of St. Joseph. 





and which said work was accepted by said engineer, in dis- 
charge of said contract ; that one James T. Beach and Sarah 
Beach, at the time said work was done, were and still are the 
owners of lot 8 in block 25 in Smith’s addition to the city of 
St. Joseph, Missouri, and said lot fronts on Sylvania street, 
between 8th and the alley between 12th and 13th streets in 
suid city ; that under the charter of said defendant and its or- 
dinanges, the cost of doing the said work was to be assessed 
on the lots, fronting on said street, in proportion to the front 
foot, ete.; that after said work was done, defendant’s engineer 
assessed the cost of said work against said lot including cost 
of alley and street crossings at $133.00 altogether, and made 
his bills to that purport, and which said bills from their date, 
about March 1, 1868, bear interest at fifteen per cent. per an- 
num, and delivered the same to said Young and Obendorf; 
that they, about May, 1868, assigned all their interest in said 
claims and demands to plaintiff. Plaintiff further says that 
about July, 1868, he commenced a suit in the Buchanan Cir- 
cuit Court, afterwards by change of venue prosecuted in the 
Suchanan Court of Common Pleas, Missouri, against the said 
Beach, to recover judgment on account of said work so done, 
in which said last named court this plaintiff recovered a judg- 

ment on the day of December, 1871, for the sums of 

$608.75 and $79.74, in all $788.49; that said defendant ap- 

pealed from said jndgment to the Supreme Court of the State 

of Missouri, where, at its August term, 1872, the said judg- 
| ment was reversed and set aside, upon the ground that defend- 
ant had ordered said work done by a resolution of its council, 
instead of an ordinance, and that plaintiff, by reason of the 
failure of said city, could not recover for said work done ; that 
plaintiff, in said court below and in said Supreme Court, had 
to lay out and pay ont, as costs and expenses incurred in and 
about said suit, the sum of $250; that demand has been made 
upon defendant, by plaintiff, to pay to plaintiff said sum so 
due him and said costs so paid, but defendant has failed to pay 
the same or any part thereof. Wherefore, plaintiff says that 
an action hath accrued to him to recover of said defendant said 
amount aforesaid, and for which plaintiff asks judgment.” 
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To this petition the defendant demurred on the ground that 
it did not state facts sufficient to constitute a cause of action. 
The court sustained the demurrer and rendered final judg- 
ment thereon, and the plaintiff brings the case here by writ 
of error. 

This court held in the case of Saxton vs. Beach (50 Mo., 
438), that the resolution of the common council of defendant, 
ordering the work to be done, was a nullity; that if the work 
could have been ordered at all by resolution, it could only 
have been ordered by a resolution passed by both the mayor 
and the council; that the council could no more act alone in 
the premises, than the mayor could, himself act, without the 
concurrence of the council. The city charter declares that 
the city shall not be liable, in any manner whatever, for or on 
account of any work done, which is made a charge upon the 
adjoining property, fronting upon the work done. Plaintiff, 
having failed to collect the amount of his tax bills from the 
property owners, and having no recourse against the city, now 
seeks to recover the sum expended by him in testing the va- 
lidity of the resolution of the common council, under which 
the work was done. 

The theory of the plaintiff's case seems to be, that as the 
city had undertaken to order the work to be done, on account 
of which the tax bill was issued, and had so imperfectly and 
illegally executed its purpose, as to give to the contractor, and 
to plaintiff, as his assignee, no right of action against the prop- 
erty, which would have been liable, but for the fault of the 
city, and in consequence thereof, he had fruitlessly expended 
the sum of $250 in attempting to coliect said tax bill, that the 
city is liable to him in damages to that amount. 

According to our view, the city never attempted to act in 
the premises.’ It could only act in such matters by its mayor 
and council. The act of the council alone was not the act of 
the city. The letting of the contract by the engineer, and the 
acceptance of the work by him, and the issuance of the tax 
bill, would have been as valid and binding without the reso- 
lution of the common council, as those acts were witha it. 
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There was no action whatever, imperfect or defective, on the 
part of the only officers who were authorized by the charter 
to act for and bind the city in the premises. This action, 
therefore, would seem to be, in reality, an effort to hold the 
city liable for the failure of its mayor and council to order the 
work to be done, which the council alone, attempted to direct 
to be done. 

From all that appears in this case, the city was under no le- 
gal obligation to the plaintiff, or the contractor, or the public, 
to order this work to be done. (Mills vs. The City of Brook- 
lyn, 32 N. Y., 495, e¢ seg.) That wasa matter resting in the 
sound discretion of its mayor and council, and a question in 
which neither the contractor nor the plaintiff had any inter- 
est, at the time, so far as appears from the face of the petition. 

In the case of Clayburgh vs. City of Chicago (25 IIl., 535), 
an action was sustained against the city for neglecting and 
wilfully refusing to collect an assessment levied to compen- 
sate the plaintiff for damages sustained by reason of opening 
a street over his lot; but, in that case, the duty imposed was 
absolute and perfect, was not discretionary or judicial, and was 
one owing to the plaintiff. 

Nor is the case at bar analagons to that of Fisher vs. The 
City of St. Louis (44 Mo., 482), cited by plaintiff, the facts of 
which it is not necessary to recite here. But it may not be 
out of place to remark, that the case of Wetmore vs. Camp- 
bell (2 Sandf., 350-1), cited by Judge Currier in support of 
Fisher’s right to recover in that case, arose upon statutes au- 
thorizing the corporation of the city ef New York to con- 
struct sewers in either of two methods ; first, they could have 
an estimate and assessment of the probable expense made, 
confirmed and collected, and then proceed to the execution of 
the work; or, second, they could execute the work at their own 
expense, and after its completion, and when the actual cost was 
ascertained, they could assess the samey with the charges, up- 
on the houses and lots benefited, and collect such assessments 
as before. In that case, by the terms of the contract and un- 
der the law, a corporate liability was incurred to the con- 
tractor. 
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Nor do we think the doctrine, that althongh a city is not 
bound to undertake the execution of all public work author- 
ized by its charter, yet where it does do so, it will be liable in 
damages to those injured by the negligent manner in which 
such work is performed, by its agents and servants, can be 
held to apply to defective legislation. 

' Besides, every one is conclusively presumed to know the 
law, and, as the plaintiff was chargeable with knowledge that 
his tax bill was invalid, the city gannot be held liable for the 
useless expenditure made by him in his effort to enforce its 
collection. That was an investment, the loss of which must 
be borne by himself. 

The judgment of the Cireuit Court is affirmed; all the 
judges concur, except Judge Vories, not sitting. 





Wriiuiam H. Porter, Respondent, vs. Tor Hannreat anp 
Sr. JosepH Rartroap Company, Appellant. 


1. Damages—Personal injuries by railroad to servant, caused by defective track— 
Duty of company to keep track safe.—In suit againsta railroad company by 
an employee, for personal injuries caused by defective track, an instruction de- 
claring defendants exempt from liability, notwithstanding its unsafe condition, 
if plaintiff knew, or could by the exercise of ordinary diligence have known, of 
the state of the track, is properly refused. It is not the business of the ser- 
vant to ascertain whether the machinery and strugture of the road are defec- 
tive ; but the duty of the company is to keep them in a safe condition; and 
it is responsible for injuries resulting from such defects. 


Appeal from Buchanan Circuit Court. 


SraTEMENT OF CAsE. 
The facts charged in the petition were that plaintiff was 
a young man of nineteen, enployed as a brakesman by 
defendant, and that jn consequence of the unevenness of a 
switch side track, he was thrown from a car and run over, and 
his leg was crushed. 
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Oliver, and Carr, with Leach, for Appellant. 


I. If a servant is injured by the negligence or fault of his 
fellow servant, though the one injured is subject to the orders 
of the one in fault, no action can be maintained against the 
master. (McDermott vs. Pac. R. R. Co., 30 Mo., 116, 117; 
Farwell vs. Boston & W.B., 4 Metce., 49; Redf. Railw., 
§ 131, et seg., 4th ed., p. 517, and notes 1 & 2; Gibson v. 
Pac.R. R. Co., 46 Mo., 167.) So, if in this case the yard 
master carelessly or negligently ordered respondent to 
brake on the track where he was injured, appellant is not 
liable. (1 Whart. Negl. §§ 229, 230.) 

II. Where an employee is injured in consequence of de- 
fective machinery, or other appliances of the road, he cannot 
recover against his employer upon the ground of negligence 
in respect to such defects, and if he knew of the existence of 
the same, or could have known thereof by the exercise of or- 
dinary care or prudence, it was a question proper to be sub- 
mitted to the jury. (Whart. Negl., §§ 214, 217.) 


Allen H. Vories, for Respondent. 


I. The defendant was bound to provide good, safe and 
properly constructed tracks and machinery, adapted to the 
carrying on of its business, and to use all reasonable care and 
ordinary precaution for the safety of plaintiff—and the degree 
of care required is greater when life and limb are endangered. - 
(See Cayzer vs. Taylor, 10 Gray, 274; Loomis vs. Terry, 17 
Wend., 496; Castle vs. Duryea, 32 Barb., 480; Morgan 
vs. Cox, 22 Mo., 373; Ryan vs. Fowler, 24 N. Y., 420; Me- 
Dermott vs. Pac. R. R. Co., 30 Mo., 115; Gorman vs. Pac. R. 
R. Co., 26 Mo., 441; Gibson vs. Pac. R. R. Co., 46 Mo., 163 ; 
Kennedy vs. N. M. R. R. Co., 36 Mo., 361; Col. & Ind. 
Cent. R. R. Co. vs. Arnold’s Adm’rs, 31 Ind., 174-180.) 

II. It was not the duty of plaintiff, nor in his power to know, 
the defects in the track, “by the exercise of ordinary care on 
his part.” (See Snow vs. Housatonic R. R. Co., 8 Allen, 441; 
Seaver vs. Boston & Maine R. R. Co., 14 Gray, 466; Gibson 
11l—voL. Lx. 
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vs. Pac. R. R. Co., 46 Mo., 163 ; Devitt vs. Pac. R. R. Co., 50 
Mo., 302; Brothers vs. Cartter & Co., 52 Mo., 372; Gibson 
vs. Pac. R. R. Co., 46 Mo., 69. ) 


Napron, Judge, delivered the opinion of the court. 


The judgment in this case must be reversed, because the 
petition alleges the minority of plaintiff, and the appointment 
of a next friend by the Circuit Court of Buchanan county, 
which allegations are denied in the answer, and no proof was 
offered on the subject. The point was raised in the Circuit 
Court by a demurrer to the evidence. 

The question in regard to cumulative evidence becomes un- 
important in this view of the case, as upon a new trial the 
defendant can of course introduce his newly discovered evi- 
dence. 

We have examined the instructions in this case, and see 
no objection to them. The third instruction asked by the 
defendant, was modified properly. Asit stood, it exempted 
the defendant from liability, notwithstanding the unsafe 
condition of the track, if the plaintiff knew the condition of 
such track, or could by the exercise of ordinary diligence have 
known it. The court struck out the last paragraph, and, we 
think, properly. 

It is not the business of the servant, nor has he the means 
of ascertaining whether the machinery or structure, upon 
which he is employed to operate, is defective. It is the duty 
of the employer to furnish these appliances ; and if he fails to 
do so, he is responsible for injuries resulting from defective 
machinery. (Gibson vs. Pac. R. R., 52 Mo., 372.) 

There seems to be no question in the case in regard to fel- 
low employees. The petition and the evidence under it were 
based solely upon the employment of plaintiff on a defective, 
dangerous and improperly constructed track. 

Judgment reversed, and cause remanded. 
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Wurm I. Exxiorr, Appellant, vs. Siras L. Secor, and Joun 
Evans, Respondents. 
) 

1. Practice, civil— Withdrawal of a defence pleaded.—The right of a defendant 
to withdraw one of his defences at any time is unquestionable. 

2, Parol evidence as to technical terms in a deed—Where terms are used in a deed 
that require explanation to those unfamiliar with the business to which they 
pertain, parol evidence in regard to them is proper, although the terms are 
not ambiguous, 


Appeal from Clinton Circuit Court. 


4. W. Mullins, J. E. Merryman, J. F. Harwood, and 
Charles Ingle, for Appellant. 


S. H. Corn, with Wm. Henry, for Respondents. 
Narron, Judge, delivered the opinion of the court. 


This was a suit to recover possession of a “first breaker and 
finisher,” sometimes called a “roll machine,” alleged to have 
been wrongfully taken and detained by defendants. 

The petition contained the allegations required by the stat- 
ute in regard to such actions. 

The answer contained the usual formal denials of all the - 
allegations of the petition and then proceeded to set up as a 
special defense, that the property in question had been, by 
mistake, included in a certain deed of trust, under which 
plaintiff had purchased, and asked that this deed be reformed 
and made to conform to the intention of all the parties to it. 
Subsequently the defendants, by leave of the court, aban- 
doned this part of their answer, containing this special matter 
of defense ; and the case was tried upon the petition and its 
denial by answer. 

The description of property conveyed by the deed of trust 
was as follows: “A lot of woolen machinery as follows: 
one set of carding machines as follows; one first breaker and 
one finisher; one spinning-jack, 160 spindles, ete., now in the 
town of St. Catherine in Linn County, Missouri, ete.” This 
deed was signed by the defendants and W. P. Doak, who then 
lived in Cameron, and was the owner at that time of the 
“ first breaker and finisher” sued for. 
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The deed was written by a lawyer, Mr. Brownlee, whose 
deposition was read in thecase. No witnesses were examined 
except the plaintiff and defendants and Doak and Brownlee. 

The examination of the plaintiff and defendants and Doak 
related chiefly to the meaning, among manufacturers, of the 
words “one set of carding machines,” and there was no dif- 
ference of opinion expressed. According to all these wit- 
nesses, who are men of experience in woolen manufacturing, 
a “set of carding machines,” includes three pieces, one “first 
breaker,” one finisher and a condensor. A “roll machine” con- 
sists of one first breaker and a finisher. The latter is chiefly 
used for making custom rolls, and is generally called a first 
breaker and finisher, and sometimes called a roll machine, 
The former is chiefly used for mannfacturing cloth. 

The deposition of Brownlee for the plaintiff, who drew up 
the deed of trust at the plaintiff's instance was to the effect 
that he understood that all the parties designed that the first 
breaker and finisher now sued for, should be included in it; 
that it was his intention to so include it, and that he did so 
include it in the enumeration of the articles conveyed, and 
that he also included two lots in the town of Cameron ; that 
he drew up the paper by following a memorandum handed to 
him by the defendants. 

This memorandum was afterwards given in evidence by 
the defendants and was the list of articles sold by the plain- 
tiff to the defendants, the purchase money for which the deed 
of trust was made to secure. This memorandum was as fol- 
lows: “One set of carding machines; one first breaker and 
finisher; one spinning-jack, etc., etc.” 

This property, thus sold by the plaintiff and bought by the 
defendants, was in the town of St. Catherine; but the “ first 
breaker and finisher” sued for, had never been in that place, 
but was then in Cameron and owned by Doak. 

After hearing the evidence the court declared the law as 
follows: “ Although it is proper to exclude ali the verbal 
testimony in the case, so far as it tends to vary the terms of 
the deed of trust in evidence, or to show the intention of the 
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parties thereto, at variance with the meaning of the terms of 
said instrument, or to show mistakes in drafting the same; 
yet it is proper to consider all the evidence in the case tend- 
ing to show or explain what is meant or generally understood 
by the terms ‘one set of carding machines’ among and by 
men of experience in running and dealing in woolen machin- 
ery, and also all the evidence tending to identify the proper- 
ty included in the terms of said deed according to their true 
meaning.” 

Nine instructions were asked by the plaintiff, none of 
which were given. It is unnecessary to insert them, as they 
merely embodied in the shape of instructions the points now 
made for reversing the judgment. 

The right of the defendants to abandon one of the defenses 
in their plea cannot be questioned—the right to amend im- 
plies the right to abandon. It is obvious, from the copy of 
the deed of trust, appended to the original answer, that the 
defendants were misled by an error in the copy ; but whether 
they were so misled or not, they had an undoubted right to 
abandon this defense. (Boatmen’s Sav. Inst. vs. Forbes, 52 
Mo., 201.) 

This case was tried by the court, without a jury. 

The declaration of law made by the court contained the 
principles of law by which the court would be guided in its find- 
ing; and this declaration was clearly right and applicable to 
the facts in evidence. 

One of the principal exceptions taken during the trial by 
the plaintiffs was to the admission of the memorandum of the 
property sold by the plaintiffs to the defendants and handed 
to the defendant at the time of the sale. 

It will be observed that mnch of the evidence given in the 
deposition of the draftsman, Brownlee, and by the plaintiff 
in his examination was incompetent ; but it does not seem that 
the plaintiff could have been at all prejudiced by this memo- 
randum, seeing that it merely was in rebuttal of illegal testi- 
mony given by the plaintiff. This paper, in truth, is a mere 
copy, almost word for word, of the descriptive part of the 
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deed of trust, and it has a strong tendency to show that the 
deed was drawn after it, and of course conveyed only such 
articles as were named in the bill of sale. 

It is stated in the bill of exceptions that the memvrandum 
from which the deed of trust was drawn was agreed to be 
sent up to this court, from which I infer that this memoran- 
dum or bill of sale from plaintiff to defendant is the same 
memorandum furnished to the draftsman, as it is the only 
one in the record. 

The admissibility of this evidence is, however, a point not 
material, for, whether admitted or excluded, the result must 
have been the same; and it is impossible, from the instrue- 
tion or declaration of law given by the court, to say that it had 
any influence whatever on the verdict of the court. I incline 
to think that the evidence was competent, as tending to iden- 
tify the property detailed in both papers. . 

It is clear that Mr. Brownlee, the lawyer who drew up the 
‘deed of trust, is totally mistaken in his deposition. It is 
probable, or rather certain, that he could not have had the 
deed before him, when he gave his deposition, as he was 
manifestly wrong in regard to the two lots which he thought 
were also included in the deed. He was equally sure that 
the two articles in suit were also inserted ; but the deed, as it 
is copied in the record, contains nothing whatever concern- 
ing any lots, and contains only one “ first breaker and fin- 
isher ;” and comparing it with the bill of sale or memorandum 
of the articles sold by plaintiff to defendant, no other conclu- 
sion can be reached than the one to which the Cirenit Court 
arrived. 

Besides, all the property enumerated in the deed is des- 
cribed as then being in the town of St. Catherine and it is 
agreed by all the witnesses that the property now claimed by 
the plaintiff was then in Cameron, in the possession of Doak, 
and had been for several years previously. 

There was no ambiguity inthe deed. Terms were used that 
needed explanation to those unfamiliar with machinery of 
this character, and evidence was properly admitted on this 
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subject, and also to identify the property described, which 
might have applied to the articles sued for, then at Cameron, 
or to the articles sold to defendant then at St. Catherine. 

It is difficult to see upon what grounds the plaintiff claims 
an estoppel in this case. It is said that the defendant’s ac- 
quiescence in the sale, under the deed of trust, at which they 
were present,and their consent that the purchase money should 
be credited on their notes, estopped them from claiming or set- 
ting up any title to the articles now sued for because they were 
included in the deed of trust and were therefore sold to plain- 
tiff. 

This reasoning seems to be what the logicians term reasoning 
iu acircle. The defendants did not object to the sale nor to 
the purchase by the plaintiff of all the articles included in the 
deed of trust; but they retained possession of the articles now 
sued for, because they were not sold, as they insisted, and this 
suit was brought by the plaintiff to recover that possession. 

As to the offer of the plaintiff at the trial to return the 
property replevied, if the defendants would pay the balance 
due on their notes, it was entirely foreign to any issue in the 
case, and a matter with which the court trying the issues had 
no concern. 

The judgment must be affirmed; the other judges concur. 
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Anprew Manan, ef al., Appellants, v. Exmore Waters, Res- 
‘  pondent. 


1, Promissory note—Readiness to pay at time and place designated— Effect of — 
Money must be brought into court.—The readiness of the maker of a promis- 
sory note to pay the same at the time and place appointed, will stop interest 
from that time. But to avail himself of this defense upon trial, he must de- 
posit the money with the clerk of the court. 

2. Promissory note—Readiness to pay—Subsequent demand and refusal must be 
only sor principal—Must be pleaded.—W lieve the maker of a promissory note 
is in readiness to pay the same at the time and place designated for payment, 
and the maker fs in default, the latter may show a subsequent demand and refu- 

sal; but the demand must be for the precise sum due at maturity, and the 
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facts must be pleaded. If the demand is for the principal and interest since 
accrued, it will not operate as a demand and refusal after tender. 

8. Promissory note—T ender, admits what ?—A plea of tender admits the exist- 
ence of the debt. 


Appeal from Caldwell Circuit Court. 


Dunn & Johnson, for appellants, cited in argument Ber- 
thold v. Reyburn, 37 Mo., 586; 2 Pars. Contr., 642, 645, 5th 
Ed.; 2 Greenl, Ev., 600. 


J. M. Hoskinson, tor Respondent. 
Hoven, Judge, delivered the opinion of the court. 


This was an action brought by the plaintiffs as payees, 
against the defendant as maker of a promissory note for eighty 
dollars, dated May 30th, 1872, payable in six months from 
date, at the Breckenridge Express Office, with ten per cent. 
interest from maturity, and an attorney’s fee of ten per cent., 
if said note should be placed in the hands of an attorney for 
collection, by reason of its non-payment. 

The defendant alleged in his answer that the consideration 
of the note was a sewing machine, and an undertaking on the 
part of the plaintiffs, to instruct some member of the defend- 
ant’s family, how to use the same ; that plaintiffs failed to give 
any instructions whereby the defendant was damaged in the 
suin of twenty dollars, and the consideration of the note had 
failed to that extent. 

For a further defense the defendant alleged, that on the day 
the said note became due, he went, with the purpose of pay- 
ing the same, to the Breckenridge Express office, where it was 
made payable, and called on the express agent for the note, 
informing him that he had come with the money to pay it; 
that said agent informed him that said note was not there; 
and defendant averred that it was not there for sometime af- 
ter it became due, and claimed to be relieved of interest, costs 
and attorney’s fee, and the further sum of $20 for partial fail- 
ure of consideration. The answer further stated that the de- 
fendant bronght the money into court and was willing to pay 
what was justly due on said note. 
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Plaintiffs, in their petition, stated the consideration of the 
note sued on to bea sewing machine, and, in their reply, de- 
nied all the allegations of defendant’s answer. 

The defendant testified to an engagement on the part of the 
agent himself, made at the time of the sale of the machine, 
to give instructions as to its use, once every week or ten days 
for the period of six months, but there was no testimony what- 
ever of any undertaking by the plaintiffs, or either of them, 
in person, or by the agent on behalf of the plaintiffs, to give 
such instructions, or of any authority to the agent to so bind 
them. 

He further testified that he called at the express office at the 
maturity of the note, for the purpose of paying the same, but 
it was not there. 

The express agent testified in substance, that he first re- 
ceived the note for collection, on the 3rd day of February, 
1873, and returned it February 15th, 1873. He received it 
again March 8rd, 1873, and returned it March 22nd, 1873, un- 
paid; and while it was in his possession the first time, the de- 
fendant expressed his willingness to pay it, if he would de- 
duct the interest, but tendered him no money. Witness in- 
formed defendant that he had no authority to make any de- 
duction; and stated further that he had no recollection of the 
defendant having called to see him about the note prior to 
February 3rd, 1873, though he might have done so. 

There was testimony by the agent as to his agreement to 
give instructions, and as to the instructions given by him; but 
this need not be noticed. 

It does not appear that any money was brought into court 
by the defendant. 

’ The instructions asked by the plaintiffs and refused by the 
court, which the plaintiffs here insist should have been given, 
were based upon the idea, that it was the duty of the defend- 
ant, when he called at the express office to pay the note at its 
maturity, and found it was not there, to make a formal tender, 
to the express agent, of the amount of the note, unless there 
was a waiver of such tender by the agent. 
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The only instruction given by the court at the instance of 
the defendant, submitted to the jury the question of a partial 
failure of considerat’on, arising from the alleged failure of the 
plaintiffs to perform their undertaking to give instructions xg 
to the use of the machine. 

The court of its own motion gave the following instrue- 
tions: “If the jury believe from the evidence that defendant 
on the day of the maturity of the note sued upon, called on 
the express agent, at the express office at Breckenridge, and 
inguired for the note and offered to pay it, and was informed 
that no such note was there, and alsothat said note never was 
sent to said express office, until February after it became due, 
then in making up their verdict, they will not allow plaintiff 
interest on the note for the time intervening between its ma 
turity and the time of its presentment to defendant and de. 
mand made for payment by the express agent.” 

There was a verdict and judgment for the plaintiffs for sixty 
dollars, from which they have appealed to this court. 

The plaintiffs’ instructions requiring the jury to find thata 
tender had been made to the express agent were founded upon 
a misconception of the law applicable to the case. 

If it were a proper case for a tender, the mere fact that the 
note was made payable at the express office, did not authorize 
the express agent to receive payment thereof; and a tender to 
be good, must have been made to some one who was author- 
ized to receive payment of the note. But it is the duty of the 
holder of a promissory note, payable at a fixed time and ata 
particular place, to have it there so that it may be paid by the 
maker when it becomes due, and if it be not at the designated 
place of payment at its maturity, and the maker be ready and 
offer to pay at fhe time and place appointed, he may plead 
such facts as he would plead a tender, and bring the money 
into court, not in bar, of course, of the action, but in bar only 
of the damages and costs. (Caldwell vs. Cassidy, § Cowen, 
271.) 

This rule is not affected by our statute on the subject of 
tender. To avoid a plea of tender, the plaintiff may show a 
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snbsequent demand and refusal, but the demand must be of 
the precise sum tendered. (Berthold vs. Reyburn, 37 Mo. 
586.) The same rule would seem to be applicable to a case 
like the present, where no formal tender is required, The de- 
fendant’s readiness to pay at the time and place appointed, 
would have the effect of stopping the interest from that time, 
and when demand was afterwards made of him to pay the note 
with the interest which had accrued since the offer to pay, 
with knowledge that in consequence of such offer the defend- 
ant was only bound to pay the amount due on tlie note at the 
time of its maturity, such demand would not operate as a de- 
mand and refusal after tender. Moreover, to let in evidence 
on this subject there should be a plea by the plaintiff in avoid- 
ance of the facts set up by the defendant, to relieve himself of 
damages and costs. Here the replication was a general denial 
only of the facts alleged in the answer, and contained no plea 
of a subsequent demand and refusal. On the other hand the 
defendant, in order to avail himself of his readiness to pay at 
maturity, must bring the money into court; that is, he must 
deposit it with the clerk, and his plea will be held to be bad, 
unless he does so deposit it. This he has not done. But the 
law is, also, that a plea of tender admits the existence of the 
debt, and insists only on the fact that there has been an offer 
to pay. (2 Greenl. Ev., § 600.) Here the defendant seeks to 
avail himself of the benefits of his readiness to pay the note 
at maturity, which stands, as it were, in lieu of a tender, and 
endeavors, at,the same time, to reduce the amount of the de- 
mand he thereby admits to bedue. He cannot do both. 

In accordance with the foregoing views, we hold, that the 
court rightly refused the instructions asked by the plaintiffs, 
and erred in giving the instruction asked by the defendant, as 
well as the one given of its own motion. 

The judgment will be reversed and the cause remanded. 
All the judges concur except Judge Vories, who is absent. 
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R. L. McDonaty & Co., Respondents vs. Israzx Fisr, JR., 
Appellant. 


1, Attachment—Plea in abatement—Overruling of—Answer waives exceptions to, 
—Defendunt, in anattachment suit by answering over waives exception to the 
action of court in overruling his plea in abatement. 

. Judgment notwithstanding answer—Bill of exceptions need not contain mo. 
tion for—Judgment may appear in transcript in ordinary form.—Where judg- 
ment is given notwithstanding the answer, the action of the court may be re- 
viewed, although the judgment is in the usual form and silent touching the an. 
ewer, and although the motion fur judgment is not embraced in the bill of ex. 
ceptions. (The motion may have been ore tenus.) 


Appeal from DeKalb Circuit Court. 
M. E. Low, for Appellant. 
J. D. Strong with B. §& V. Pike, for Respondents. 


to 


Suerwoon, Judge, delivered the opinion of the court. 


This was a proceeding by attachment, the affidavit being 
based upon that section of the statute which authorizes process 
of that character, when articles contracted to be paid for on 
delivery, are not thus paid for. 

The action of the court in striking out the several pleas in 
abatement it is not necessary to review, as any exceptions to 
that action were waived and abandoned by the answer subse- 
quently filed, which, in substance, alleged that a portion of 
the goods sold had been paid for, in full, prior to suit brought; 
and that as to the residue of the goods sold, they weye sold 
on thirty days time, which had not expired at the institution 
of the suit. These allegations were not denied. 

The bill of exceptions shows that the court, on motion of 
. plaintiffs, gave judgment in their favor, “notwithstanding the 
answer.” This ruling was clearly erroneous, as the answer 
set up a good defense. And it is immaterial that the judg- 
ment, as it appears in the record proper, is silent as to the ac- 
tion of the court in the particular referred to, and appears to 
be in the usnal form. Nor is it material that the motion of 
the plaintiffs which led the court to treat the answer asa nul- 
lity, is not incorporated in the bill of exceptions. This mo- 
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tion may have been ore tenus ; but in any event and what- 
ever may have been the grounds of that motion, it was evident 
error to entirely ignore and disregard the allegations of the 
answer, which, if established by testimony, would have pre- 
cluded the plaintiffs from a recovery, so far as the then pend- 
ing action was concerned. 

Judgment reversed and cause remanded; all the judges 
concur. 





ray 
Vv 


Lewon Hosea & Co., Appellants, vs. Coartes W. Cross, ef ai., 
Respondents. 


1. Note lost after appeal from justice—Affidavit not required—Constr. Stat.— 
Where a note, sued upon before a justice of the peace is lost after appeal ta- 
ken to the Circuit Court, the affidavit of loss, contemplated by the statute (2 
Wagn. Stat., p. 81, 3 10), is not required. 


Appeal from Caldwell Circuit Court. 


Murat Masterson, for Appellants, relied on German Sav. 
Bk. vs. Kerlin and Joseph Marks (53 Mo., 382). 


J. M. Hoskinson, for Respondent. 
Suerwoop, Judge, delivered the opinion of the court. 


During the pendency of this cause in the Circuit Court, the 
promissory note, sued on before the justice of the peace, was 
lost, and because of the refusal of the plaintiffs to file an affi- 
davit of such loss, in the manner required by § 10, p. 814, 
Wagn. Stat., the court dismissed their suit. 

An affidavit, alleging loss of the instrument sued on, is one 
of the requirements of the section referred to, where suit is 
instituted before a justice of the peace; but it by no means 
follows that an affidavit is necessary, if the loss occurs after 
the case goes by appeal to the Cireuit Court. (German Sav- 
ings Bank vs. Kerlin, 53 Mo., 382.) 

Reversed and remanded; all the judges concur. 
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Joun McAtten, ef al., Respondents, vs. Crpnas P. Woop- 

cock, Appellant. 

1. Execution—Sale of land owned by corporation under—Purchase by Treasurer 
— Title acquired not adverse to company.—Where under execution against a 
corporation, land held by its trustees was purchased by one who was stock- 
holder and treasurer of the company, it was held that the purchase must be 
regarded as having been made for the benefit of the association, and that the 
title which he acquired could not be considered as hostile to the company. 

2. Practice, civil—Joinder of co-plaintiff against his consent— When proper.—In 
suit against a corporation, where a trustee was made co-plaintiff without his 
knowledge and against his consent, and prayed a dismissal as to himself on 
that ground: Held, that although he might have been joined as co-defendant, 
yet it was not error in the court to overrule the motion, and retain him as 
plaintiff, on the execution by his co-plaintiffs of a bond to indemnify him 
against costs. 


Appeal from Buchanan Circuit Court. 
B. Loan, for Appellant. 
A. H. Vories, for Respondents. 
Napron, Judge, delivered the opinion of the conrt. 


This was an ejectment, brought by the trustees of “ The 
North Prairie Farmers’ Institute” to record a tract of land 
in Andrew county. 

The petition is in the usual form. The defendant denied 
that there was any such corporation as the “ North Prairie 
Farmers’ Institute,? and alleges that said corporation, cre- 
ated by an act of the General Assembly in 18—, had ceased 
to exist by reason of the failure of the stock-holders to elect 
trustees, etc., for ten years prior to the institution of this suit. 
The answer denies that McAllen, etc., are trustees or have 
been since 1863. The answer further denies that plaintiffs 
are the owners or entitled to the possession of the real estate 
sued for. ‘The answer further denies that this suit is brought 
by the real parties in interest. 

A replication was filed to this answer. The case was re- 
moved to Buchanan county where the court found for plain- 
tiffs. 
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The bill of exceptions showed that James Duncan, one of 
the plaintiffs, appeared in court and asked the court to dis- 
miss said cause, so far as it related to him; that the suit was 
commenced without his knowledge and against his consent. 
But the other plaintiffs objected to this and insisted on their 
right to use his name, and then gave a bond to indemnify 
him against costs, and the court thereupon refused to dismiss 
the suit, so far as Duncan was concerned. 

Subsequently, the only dispute seems to have been whether 
the plaintiffs were successors of the original trustees. Va- 
rious records of the board were read to establish this. The 
plaintiffs, it may be here observed, are John McCallon (or 
McAllen), William Wade, James Duncan, Miles Haile and 
Daniel C. Thomas. Wm. K. Debord, a witness for plaintiff, 
produced a book alleged to be a record of the proceedings of 
the corporation, and stated that the book had been in the cus- 
tody of the secretary of the association, until the secretary 
moved to Nebraska, and in possession of himself since. A 
deed from Singleton and wife to Wm. L. Butts, Josiah B. De- 
part, William Wade, Wm. K. Debord and John B. Colton, 
trustees of the’ North Prairie Farmers’ Institute and their 
successors in office, for the land in controversy, was read. Ob- 
jections were made to said deed because no title was shown in 
Singleton, nor possession, at the date of said deed. These 
objections were overruled and the deed read. The deed is 
an ordinary conveyance of three acres of land, described by 
metes and bounds, dated March, 1859. 

This witness Debord further stated that there was asub- 
scription list by the members of the board, which he supposed 
was in possession of defendant, as he was collector and treas- 
urer of the board in 1859, and recognized the above grantees 
as trustees in 1859. Here the defendant was summoned as a 
witness, who stated that he did not have the subscription list, 
as stated by witness Debord; that if he ever had anything 
of the kind, it was a mere memorandum of the subscription. 

The witness Debord then proceeded to state that Collier, 
Hays, Haile, Tate, McAllen, Singleton, etc. were subscribers 
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to the association at twenty dollars a share. Defendant at- 
tended the meetings of the trustees, of which he was treasurer 
and D. C. Thomas was generally secretary. A meeting was 
held in 1863, when witness acted as chairman and Thomas as 
secretary. Duncan, Wade, Thomas, McAllen and Haile were 
appointed trustees. Defendant was at the meeting. 

There was some dispute there as to Debord’s signature 
to the minutes of this meeting in 1863; but it is not material 
whether Debord signed his name, or the secretary for him. 

The plaintiffs then read from the book heretofore referred 
to and introduced by the witness Debord, the following en- 
try: “North Prairie Farmers’ Institute, December 3, 1859.— 
At a regular meeting of the stockholders of the above named 
institute, on the day above mentioned, Wm. L. Butts being 
chairman by virtue of a former election, the following pro- 
ceedings were had: Daniel C. Thomas was appointed secre- 
tary; on motion of Wm. L. Butts, Wm. McAllen was ap- 
pointed secretary. On motion of Wm. L. Butts, Wm. Me- 
Allen was appointed one of the trustees, William K. Debord 
was elected another trustee. On motion of D. C. Thomas, 
Wm. L. Butts was elected another trustee. On motion of 
Hays, Dysart was elected another trustee, and on motion of 
McAllen, George Morriss was also elected a trustee.” A 
great number of objections were made to this evidence, but 
overruled. 

The plaintiffs then read the following entry: “ North Prai- 
rie Farmers’ Institute, December, 1859. At a meeting of 
the Board of Trustees, held at the institute on the day of the 
above date, William L. Butts, Wm. McAllen, Wm. K. De- 
bord and George Morriss being present, Wm. K. Debord 
moved that Wm. L. Butts be appointed president, and Daniel 
C. Thomas was elected secretary ; Cephas P. Woodcock was 
elected treasurer. Cephas P. Woodcock was appointed to 
superintend the repair of the building. Cephas P. Woodcock 
was further ordered to complete the well fit for use. On 
motion the meeting was adjourned sine die-—Wnm. L. Butts, 
president; D. C. Thomas, secretary.” Similar objections 
were made to this entry. 
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The plaintiffs then read the following: “On the Ith day 
of December. 1859, the trustees of the North Prairie Far- 
mers’ Institute met according to notice by said trustees, for 
the purpose of transacting business for said Institute. Ou the 
annual settlement the Board of Trustees find in treasurer’s 
hands. $2,593.27 ; amount paid out by said treasurer. $2.571 
01: balance remaining in treasurer’s hands, $22.26: amount 
paid treasurer on commission, $129.66. We find in the 
hands of treasurer, in school bill for collection, remaining 
$144.73. We find in the hands of the treasurer in notes for 
collection, $134.45. Amount remaining uncollected on 
schoolhouse stock, $36.50; due, $338:07. On motion the 
meeting adjourned sine die.—W. L. Butts, president: Dan. 
C. Thomas, secretary, 

The plaintiffs then read the following entry : “ The stock- 
holders of said institute met on the Ist Saturday in Decem- 
ber, 1860. organized by calling W. L. Burts to the chair, und 
Samuel Hunter being chosen as secretary protem. On mo- 
tion, the stockholders elected as trustees the following 
named persons, to-wit: W. T. McAllen, W. K. Debord. W. 
L. Butts. Miles Haile, John C. McAllen. for the ensuing 
veair. On motion, the meeting adjourned.—W. L. Butts, 
president.—The above named board elected W. L. Butts 
president for the ensuing year. W. L. Butts, president. 

The plaintiffs then read an entry in said book as folicwes: 
“North Prairie Farmers’ Institute. Bosrd of Trustees met 
on the 14th of December, 1860, for the purpose of transact ng 
business. North Prairie Farmers’ Institute, Dr.. to ©. P. 
Woodcock, Treasurer. (Here follows an account, show ing 
the treasurer in advance of $18.91.) Board of Trustees ap- 
pointed C. P. Woodcock treasurer for the ensuing vear; also 
D. C. Thomas, secretary. On motion, ‘the board adjourned. 
Signed, Butts & Thomas.” 

Tne plaintiffs then read the following entry: “Annual 
meeting of directors, on 4th of April, 1863. The stockhold- 
ers of the North Prairie Farmers’ Institute met and elected 
their directors for said institute, for the ensuing year 1863. 
12—voL. Lx. 
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Motion made by W. L. Butts, that W. Debord act as chair. 
man for the present meeting. On motion, there was some 
amendment to the 28th section of the by-laws in reference to 
transfers of stockholders, to-wit: Provided said transfers shall 
be filed and recorded within sixty days from the time of trans- 
fer. By order of the board, the secretary is required to issne 
certificates to all persons who own stock in the North Prairie 
Farmers’ Institute. On motion, the school money No. 5, in 
T. 61, R. 36, be applied to payment of former teachers’ wa- 
ges or otherwise in said district. On motion, the meeting 
appointed John McAllen, Wade, Duncan, Haile and Thomas 
trustees. On motion, the trustees are required to levy a tax, 
etc.” 

To all this evidence objections were made and overruled 
and exceptions taken. 

The same witness continued to state that the trustees had 
possession of the school building and lot in controversy in 
1857, 1858, 1859 and 1860. The rent of said building was 
worth $200 per year. The witness left Andrew county in 
June, 1863, and returned in 1864. 

Singleton was then called as a witness for plaintiffs, who 
stated that he owned 500 shares in the North Prairie Far- 
mers’ Institute, and sold them to defendant some twelve or 
eighteen months before the trial, for a nominal sum. 

Dysart says he was a stockholder; attended some of the 
early meetings; thinks the rent was worth $200 per annum. 

Wade testifies that he was a stockholder and saw defendant 
at the meetings of the board. McAllen testifies to the same 
purport. At the meeting in 1863, there were present Tho- 
mus. Haile, McAllen and defendant. Defendant claimed the 
property in 1863. 

The plaintiffs then read in evidence a deed from the sheriff 
of Andrew county to defendant, for the land in controversy, 
which was sold ona judgment against W. L. Butts, president, 
William Debord and Wm. J. McAllen, trustees of the North 
Prairie Farmers’ Institute. Tie deed recited that on the 17th 
of April, 1862, a judgment was rendered in the Cireuit Court 
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of Andrew county in favor of J. M. Ewing, to the use of S. 
Falconer to tie use of 8. Powers, against W. L. Butts, pres- 
ident Wm. Debord and Wm. J. McAllen, trustees of the North 
Prairie Farmers’ Institute, for $250; that execution issued 
September 7th, 1863, and that by virtue of this execution, on 
the 12th of September. 1863, a levy was made, and the sheriff 
seized all the right, title and interest of said Butts, Debord 
and McAllen, trustees, etc., in and to said property (describ- 
ing it) and having twenty days notice, ete.. on the Sth of Oc- 
tober, 1863, he sold to Woodcock, as the highest bidder, for 
$187.71. 

The plaintiffs then closed, and the defendant asked the fol- 
lowing instruction : 

“The plaintiffs are not entitled to recover.” 

This instruction was refused, and the defendant then intro- 
dneed as a witness, James Duncan, who said he was not at 
home in Andrew county, in 1863; did not attend any meet- 
ing of the stockholders of the North Prairie Farmers’ Insti- 
tute; had no notice of his election in 1863. 

Some other witnesses were examined in relation to the 
abandonment of the school house during the war. Defend- 
ant also stated that he bought the land and house in i863, and 
that he allowed a district school to be kept in the house, and 
only charged a rent for it when taxes were levied on it. 

The plaintiffs introduced the judgment under which de- 
fendant bought. 

The plaintiffs then asked the following instructions¢ 

1. The deed read in evidence from Singleton and wife to 
djutts, Dysart, ete., trustees, ete., vested the title prima facie. 

2. Defendant, if a stockholder and acting at elections, was 
estopped from denying the character in which plaintiffs 
sued. 

3. Defendant could not deny Singleton’s title, if the only 
title he claimed is by a judgment and execution against Single- 
ton’s grantees. 

The defendant asked the court to declare that no evidence 
was produced of Singleton’s title and that his deed conferred 
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no title; and that, unless within ten years previous to the com- 
mencement of the suit, plaintiffs had been in possession, no 
recovery could be had. 

There was a verdict and judgment for plaintiffs. 

The property in dispute in this case consists of three acres 
of land and a school house, which, it appears very clearly, 
was bought from one Singleton, and conveyed to the trustees 
of the association, termed the North Prairie Farmers’ Insti- 
tute, in 1857. There is no question of Singleton’s title, or of 
the trustees who bought from Singleton. 

The only adverse title is the one claimed by the defendant 
who bought under a sheriffs sale in 1863, under a judgment 
and execution against the trustees of the association. When 
the purchase was made he was the treasurer of the associa- 
tion or corporation. He was a stockholder in the company. 
His purchase must be regarded as made for the benefit of the 
company of which he was a member, and the title he acquired 
cannot be considered as hostile to the company, of which he 
was a member, 

There seems to be some question as to whether the present 
plaintiffs are successors of the original trustees; but the evi- 
dence which we have copied in full, is conclusive on this 
point. 

We see no objection to allowing Mr. Duncan to be retained 
among the plaintiffs when his co plaintiffs gave a bond to in- 
demnify him against costs. He was one of the trustees, and 
properly named as plaintiff, though, undoubtedly, he might 
have been placed on the other side of the case, upon allega- 
tions that he refused to join. The question is one of prac- 
tice. He was examined as a witness, and nothing was lost by 
defendant by his appearing as plaintiff. 

This suit was bronght in January, 1873. There was no 
ground for claiming the statute of limitations as a bar to the 
action, since the defendant’s title originated in the last month 
of 1863. 

Judgment affirmed. The other judges concur, except 
Judge Vories, who did not sit. 
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James W. Brack and Josrern E. Brack, Appellants, vs. Wit- 
L1aM Lone and Lronarp Battov, Respondents. 

1, Conveyance, recording of, after judgment, or filing of transcript froma justice, 
and before sale—Effect of as to purchaser at sheriff's sule— Davis vs. Ownby, 14 
Mo., 170).—The purchaser at a sheriff's sale will not take the title as against 
a deed made prior to the judgment and recorded before the sale—or, where the 
suit is before a justice,after the filing of the transeript with the circuit clerk—and 
before sale—-although the deed is recorded after the rendition of judgment or fil- 
ing of transcript. The object of the record is to impart notice to subsequent in- 
cumbrancers and purchasers—e. g. vendees at sheriff's sale. (Davis vs. Ownby, 
14 Mo., 170.) The plaintiff in the judgment acquires a lien which will bind the 
estate against any subsequent act of defendant. And the rule is not changed 
by reason of the fact that the deed is executed after the rendition of the judg- 
ment or the filing of the transcript, where the person to whom the convey- 
ance is afterward made is at the time of the judgment or filing in possession of 
the property with a bond for title and has made lasting and valuable improve- 
ments, so that he would be entitled to a decree for specific performance as 


against his obligor, 
Appeal from Ray Common Pleas. 


William A. Donaldson, with J. W. and J. E. Black, for 
Appellants. 


I. Respondent purchased after and subject to the lien of the 
judgment against Shaw. (Paul vs. Fulton, 25 Mo., 156; 
Jones vs. Luck, 7 Mo.. 551.) 

II. The cases of Reed vs. Ownby, ete., have no application 
because respondent purchased and paid the purchase money 
after the judgment lien had attached, and his deed shows this 
to be the fact. (Valentine v. Havener, 20 Mo., 133; Davis 
vs. Ownby, 14 Mo., 170.) 

III. Respondent’s possession was not under our registry 
law notice, either actual or constructive of his claim or title, 
and appellants were, in fact and law, innocent purchasers with- 
out notice. 


C. T. Garner, for respondents. 


The purchase by appellants at an execution sale cannot pre- 
vail over a recorded deed based upon a title bond and valid 
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purchase made long prior tothe judgment before the justice. 
and the filing of the transcript, and followed by actual pos- 
session and valuable and lasting improvements (Davis vs. 
Ownby, 14 Mo., 170; Valentine vs. Havener, 20 Mo., 133) ; 
and the possession itself was notice. 


Waener, Judge, delivered the opinion of the court. 


This was an appeal in an action of ejectment where the 
judgment was rendered for the defendant. 

It appears from the record that in the Spring of 1869. one 
Shaw sold the lots in controversy to Dale and gave him a title 
bond for adeed. Dale took possession, paid the purchase mon- 
ey and made improvements on the property. He then sold the 
same to Ballou, the defendant, fora valuable consideration,who 
went into possession and also made improvements. Dale as- 
signed his title bond to Ballou and by an arrangement between 
all the parties, Shaw, the vendor, made the deed directly to 

dallou. The deed is dated the 3rd day of September, 1870, ac- 
knowledged on the same day and filed for record on the 4th day 
of October, 1870. 

On the 6th day of Angust, 1870, one Martin recovered a 
judgment before a justice of the peace against Shaw, and on 
the 18th day of thesame month he filed a transcript in the 
office of the clerk of the Circuit Court, from which an execu- 
tion issued on the 25th of May, 1871; and on the 6th of 
September next, thereafter, the lots were sold as the ponpany 
of Shaw and purchased by the plaintiffs. 

The single question is, whether, under the facts as develop- 
ed in this case, the purchaser at the sheriff's sale, under 


judgment and execution, will take the title against the prior 


deed executed, delivered and recorded before the day of the 
sule ; although not acknowledged or of record when the judg- 
ment was rendered, or what, as in this case, is the same 
thing, the transcript was filed. 

This question must be considered as conclusively decided 
and put at rest by repeated decisions in this court. (Davis 
vs. Ownby, 14 Mo., 170; Valentine vs. Havener, 20 Mo., 
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133; Stilwell vs. MceDonald,°39 Mo., 282; Reed vs. 
Ownby, 44 Mo., 204; Maupin vs. Emmons, 47 Mo., 306; 
Sappington vs. Oeschli, 49 Mo., 247.) 

The reasoning upon which the cases proceed is that the ob- 
ject of recording was to impart notice to subsequent pur- 
chasers and mortgagees and not to creditors, merely, as such ; 
that a creditor acquired a lien by his judgment which would 
bind the estate against any subsequent act of the defendant, 
but that the purchaser of the estate at the sale. under the 
judgment was the first person to be affected by the notice as 
a purchaser. If when he buys at the sale, there is a prior 
deed on record, the notice is as to him complete. 

And it can make no difference in the present case that the 
deed itself was not made when the transcript was filed. The 
real title existed in the defendant. He was in possession with a 
bond for a title ; the purchase money had all been paid; and both 
he and his assignor had made valuable and permanent im- 
provements on the property. Under the facts he would have 
been entitled to specific performance. Shaw could not 
have dispossessed him in ejectment. His equities would 
have constituted a perfect defense, and would have 
effectually defeated an action. The plaintiffs can surely 
stand in no better attitude than Shaw, if no deed had been 
made and no transcript filed ; and, if he would have been bar- 
red, so are they. They purchased with full notice and they 
were apprised that Shaw had no title to the property. 
Judgment affirmed; all the judges concur. 
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Reason Wirson, Respondent, vs. Tue Kansas Crry,. Sr. Jo- 
sepH & Councit Biurrs Raitroap Company, Appellant. 


1. Texas, cattle—Transportation from one courty to another, when prohibited— 
Construction of statute—Meaxure of damages —Under a proper construction 
of the statute relating to Texas cattle (Wagn. Stat., 251, 3 1), if the catue 
have not been kept in this State during the entire previous winter, the law for- 
bids their transportation from one county to another. The prohibition is not 
confined to those who ship or otherwise import the cattle into the State from 
without (see 2 9 as amended by actof March 21st, 1873, Sess. Acts, 1873, p. 72), 
Nor is the liability of the person, so transporting them, limited to the dam. 




























ages resulting from disease communicated by them while under his contro] or 
caused by his want of proper care. The statute makes him liable for all d:m- 
ages, direct or remote, caused by his wrongful introduction of the stock into 
a county and without regard to the question of negligence or caution, (The 
opinion of the court did not contemplate a case of damage growing out of the 
subsequent introduction of the stock into another county, and by another and 
independent owner.) 

Practice,civil—Instructions— When refusal of proper.—It is not error to re 


te 


fuse an instruction, when those given fairly present the law of the case and 
are not calculated to mislead. 

3. U. S. Constitution—Texas Cattle Act no attempt to regulate inter-state com- 
merce.—The statute relating to Texas cattle (Wagn. Stat., p. 251 3 1), is not 
in violation of the provision of the U. S. Constitution (Art. I, 2 8), giving 
Congress power to regulate commerce among the several States, etc., by reason 
of the fact that it prohibits the introduction of all Texas cattle during certain 
seasons of the year. That measure was a necessary police regulation, to pre- 
vent the introduction of a contagious and dangerous disease, and in no proper 
sense an attempt to regulate inter-state commerce, although it might inci- 
dentally in some slight degree have an effect upon it. 


Appeal from Nodaway Circuit Court. 
Willard P. Hall, for Appellant. 


I. The Texas cattle act does not prohibit the transportation 
of that stock from one county within this State to another. 

Il. The owner of the cattle who turned them out upon the 
prairie, and not the railroad, cansed the damage, and he alone 
is liable. (Wagn. Stat., $§ 134-136 ef seg ; also, § 139.) 

IIIf. The Texas cattle statute is highly penal and must be 
strictly construed. (56 Mo., 407.) 

1V. It is violative of the power given Congress by the Con- 
stitution of the United States to regulate commerce Let ween 
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the States. (Gibbons vs. Ogden, 9 Wheat., 186; Graves vs. 
Slanghter, 15 Pet. 511; 7 How. 393.) The State police power 
to exclude disease, gives the legislature no power to prohibit 
the introduction of cattle which are not diseased or infected— 
which it does prohibit by this law; for it makes no discrimi- 
pation, but excludes them all. 


Johnson & Jackson with C. A. Anthony, for Respondent. 


I. The defendant violated the law in taking the cattle from 
one county to another, and was responsible for all damages 
following. (Sedgw. Dam., 5 Ed., s. p. 88, s. pp. 79-80: Mur- 
phy v. Wilson, 44 Mo., 313. and eases referred to; Baxter 
v. Roberts, 13 Am. Law Reg., 16.41; 1 Am. Lead. Cas., 
549; 19 Jolins.. 381; 4 Denio, 464.) The Missouri statute 
is similar to the Vermont law. (Sedg. Dam., p. 88, n. 2; 
Saxton v. Bacon, 31 Vt.. 541.) It is also like the Massachn- 
setts statute (Perley v. Eastern R. R. Co., 98 Mass.. 414). 

The iaw is a necessary police regulation; (11 Pet., 102, 
139; 17 Mo., 18-15; Cool. Const. Law, 573, 2 Ed.) and un- 
der the U. S. Constitution is left to the several States. (Cool. 
Const. Law, 574; 8 How., 632, 592; 36 Ind., 889; 10 Am. 
tep., 42-51; 44 Mo., 523; 16 Pet., 539; 58 Il., 254; 44 Ill., 
523; 26 Mo., 441; Pierce Am. R. It. Law, 40, 6 Ed. of 1867.) 


Vortes, Judge, delivered the opinion of the court. 


This action was brought under the provisions of the stat- 
utes of this State, concerning Texas, Mexican and Indian cat- 
tle. 

The petition, after charging that the defendant was a cor- 
poration, ete.. proceeded to state, in substance, that the defend- 
ant did, on the —day of May, 1873, transport, convey and 
bring into said county of Nodaway, against the form of the 
statutes in such case made and provided, (referring to the par- 
ticular statutes) a great number of Texas, Mexican and Indian 
cattle. to-wit: one hundred head; that said cattle had not 
been kept the entire previous winter in this State; that said 
Texas, Mexican and Indian cattle brought among and commn- 
nicated to a large number of native cattle a certain disease, 
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very fatal to said native cattle, known as the Texas or Span- 

_ ish fever; that said disease was communicated by said Texas, 
Mexican and Indian cattle, to forty-three head of native cattle, 
the property of the plaintiff; that a large portion of suid cat- 
tle of plaintiff died from said disease so communicated, and 
the remainder were lessened in value; in consequence of all 
which, plaintiff was damaged in the sum of one thousand dol- 
lars, for which judgment is prayed. 

The defendant answered denying each allegation of the pe- 
tition. 

The issues were tried by a jury. 

The defendant objected to the introduction of any evidence 
in the case, for the reason that the petition did not state facts 
sufficient to constitute a cause of action against the defendant. 

The objection was overruled and the defendant excepted. 

One Addison Case, a witness on the part of the plaintiff, 
testified that in May, 1873, he resided at Maryville, Nodaway 
county. His business was the shipping of cattle; that about 
the 20th of May, 1873, he contracted with the Missouri, 

Kansas and Texas Railroad Company at the town of Chetopa, 
in the State of Kansas, about two miles from the southern 
_ boundary of the State of Kansas, to ship five car loads of cat- 
tle; that he shipped 149 head of cattle over said road to Kan- 
sis City, in the State of Missouri, at that time; that he after- 
wards sold: the same cattle to Scott and Snively who lived in 
Nodaway county, Missouri; that the cattle were shipped over 
the Missouri, Kansas and Texas Railroad to Fort Scott, and 
from there, on the Missouri River, Fort Scott and Gulf 
Railroad, to Kansas City, and there delivered to witness 
by the last named railroad company; that they were then 
shipped -from Kansas City, Missouri, to Maryville, in 
Nodaway county, Missouri, by the Kansas City, St. Joseph 
and Council Bluffs Railroad Company, over their road to Ma- 
ryville, in Nodaway county, and there delivered to said wit- 
ness ; that the cattle came the whole distance from Chetopa 
to Kansas City in the same cars; that the same cattle were 
then shipped to Nodaway county, as aforesaid, by defendant, 
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and were unloaded at Maryville. in said county, and there de- 
livered to witness about the 24th day of May. 1873; thatthe 
defendant had no further control of said cattle after they were 
unloaded and delivered to witness as aforesaid ; that the agents 
of the defendant when the cattle were received and placed on 
defendant’s cars at Kansas City knew upon what train and road 
the cattle had been brought to Kansas City, and that there 
were back charges due on the cattle for freight ; that witness 
continued to own said cattle for two weeks after they were de- 
livered to him at Maryville, and that they were herded on the 
102 river bottom just east of Maryville and near the de- 
pot, where they were delivered, for a considerable time. 

The plaintiff introduced other witnesses whose testimony 
tended to prove that defendant had delivered the cattle. before 
spoken of, to Case on or about the 24th day of May, 1873, 
from its train of cars; that the cattle were Texas cattle; that 
said cattle were herded just east of and near to the depot, 
where they had been unloaded, for some weeks after their ar- 
rival at the depot; that they herded on the bottom lands 
west of the river 102; that plaintiff at the time that these 
Texas cattle were delivered at the depot at Maryville, was the 
owner of a herd or drove of cattle of what are called the na- 
tive breed ; that his cattle had been, and were then running 
and grazing on the bottom prairie land along the west side of 
the river 102. at the same place where the cattle of Case were 
herded ; that some two months after the cattle belonging to 
Case had been bronght to Maryville, and herded as before 
stated, a large number of plaintiff's cattle became sick with a 
peculiar disease, and many of them died, and others were in- 
jured and damaged ; that other cattle that were in the vicin- 
ity of where the Case cattle were herded in the connty were 
also afflicted apparently with the same disease with which 
plaintiff's cattle died, and many of them also died. The evi- 
dence of witnesses who had seen cattle, at various times, suf- 
fering from what is called Texas or Mexican fever, tended to 
prove that plaintiffs cattle had died of said fever and that the 
disease had been communicated to said cattle as well as others 
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in the same vicinity, by the cattle of Case, shipped there by 
defendant. 

The evidence also tended to prove that plaintiff was dam- 
aged by the disease thus communicated to his cattle in a sum 
suflicient to justify the damages found and recovered. 

The defendant offered no evidence. At the close of the 
evidence the court, at the request of the plaintiffs, instructed 
the jury as follows. 

1. “If the jury believe from the evidence that the defendant 
by its agents, servants or employees, conveyed into the county 
of Nodaway, in the State of Missouri, between the Ist day of 
March, 1873, and the first day of November in said vear, and 
about the time mentioned in plaintiffs petition, any Texas, 
Mexican or Indian cattle, and caused the same to remain in 
said county of Nodaway by unloading the sume from its cars, 
and they further believe that said Texas, Mexican or Indian 
eattle communicated a disease, known as Texas or Spanish 
fever, to the cattle of plaintiff, or any of them, by which they 
died, or were injured, then they will find for the plaintiff, 
unless they further find from the evidence that such Texas, 
Mexican or Indian cattle had been kept within the State of 
Missouri the entire previous winter of 1872 and 1873.” 

2. “Whether the defendant conveyed any Texas, Mexican 
or Indian cattle into Nodaway county and unshipped them, 
and whether such cattle communicated the disease called 
‘Texas fever’ to plaintiff's cattle, and whether they died of 
such disease, and whether said cattle were conveyed or brought 
into the State, or into said county between the first day of 
March and 1st day of November, 1873, are all questions for 
the jury todetermine from the whole evidence, and it devolves 
upon the plaintiff to prove to the satisfaction of the jury, by 
a preponderance of the evidence, that the defendant conveyed 
such cattle into this State and unshipped them here, and that 
the plaintiff’s cattle died of the disease known as Spanish or 
Texas fever, communicated to the cattle, by the cattle so ship- 
ped by defendant. And if you find that plaintiff's cattle died 
of such disease communicated to them by such Texas cattle, 
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the fact is prima facie evidence that such cattle were in the 
State in violation of the law, and it would devolve upon the 
defendants to show that said cattle have not been conveyed 
into this State between the 1st day of March, and the first 
day of November, 1873. or have been wintered the whole of 
the previous winter in this State.” 

3. “If the jury find for the plaintiff they will estimate his 
damages at the reasonable value of the cattle that died of said 
disease, less any profit realized from those that died, together 
with such sum as you may believe from the evidence plaintiff 
has sustained by injury to other cattle affected by said disease 
which did not die, and the reasonable expenses and value of 
his time in caring for and endeavoring to cure said cattle.” 

The defendant at the time objected to the foregoing instrue- 
tions. Its objections being overruled it excepted. 

The court gave the jury two instructions prayed for by the 
defendant, the first of which is substantially identical with 
the 3rd instruction given for the plaintiff. The second reads 
as follows: 

“The jury cannot presume that from the mere fact of plain- 
tiff's cattle sickening and dying, they did so from the effects 
of what is known as Texas fever; but you must believe from 
the evidence that the disease of which they sickened and 
died was in fact Spanish or Texas fever, so called, and that 
said disease was brought about and communicated, or caused 
to be communicated to plaintiff’s cattle by said Texas, Mexi- 
can or Indian cattle so shipped or brought into the county by 
the defendant, between Ist day of March and the first day of 
November, 1873.” 

The defendant also asked the court to give the jury several 
other instructions which were refused by the court and excep- 
tions saved. 

The first of these refused instrnetions is as follows: “It 
devolves upon the plaintiff to prove that the Texas, Mexican 
or Indian cattle, mentioned in his petition, were conveyed 
into this State, as well as into Nodaway county, by defendant 
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and that they had not been wintered the entire previous win- 
ter in this State, and unless the jury so believe, they will find 
tor the defendant.” 

The other instructions asked by the defendant and which 
were refused by the court told the jury in effect that if the 
disease with which plaintiff's cattle died, was not communica- 
ted to them by said Texas cattle while they were being trans- 
ported into Nodaway county by defendant, or while they were 
in the cars or cattle pens of defendant and under its control, 
then, defendant would not be liable to plaintiff for any dam- 
ages sustained by him in consequence of said disease having 
been communicated to plaintiff's cattle, and that in such case 
they should find for the defendant. 

The jury found for the plaintiff and assessed his damages 
at $ . 

The defendant in due time filed its motions in arrest of 
judgment and for a new trial, which were severally overruled 
by the court, and final judgment rendered, when the defend- 
ant saved its several exceptions and appealed to this court. 

I apprehend that the material questions involved in this 
case depended upon the proper construction to be given to 
the statute relating to the bringing into this State of Texas, 
Mexican or Indian cattle at certain prohibited periods of the 
year. (1 Wagn. Stat., p. 251.) 

The first section of the act referred to is as follows, to-wit: 
“No Texas, Mexican or Indian cattle shall be driven or other- 
wise conveyed into or remain in any county in this State be- 
tween the 1st day of March and the first dav of November in 
each year, by any person whatsoever; Provided, That nothing 
in this section shall apply to any cattle which have been kept 
the entire previous winter in this State; Provided further, 
That when such cattle shall come across the line of this State, 
loaded upon a railrond car or steamboat, and shall pass 
through this State without being unloaded, such shall not be 
construed as prohibited by this act ; but the railroad company 





or owners of a si:exmboat performing such transportation shall 
be responsible for all damages which may result from the dis- 


























MAY TERM, 1875. 


Wilson v. Kas. C., St. Jo. & Council Bluffs R. R. Co. 








ease called the Spanish or Texas fever, should the same occur 
along the line of such transportation ; and the existence of 
such disease along such road shall be prima facie evidence 
that such disease has been communicated by such transporta- 
tion.” 

The second and third sections of said statute provide for 
the arrest and punishment of persons who have driven or 
otherwise conveyed into a county any of the prohibited cattle 
in violation of the first section, ete. 

The ninth section of the statute provides a remedy in favor 
of persons injured by a violation of the statute. It is as fol- 
lows: “If any person or persons shall bring into this State 
any Texas, Mexican, or Indian cattle, in violation of the first 
section of this act, he or they shall be liable, in all cases for 
all damages sustained on account of disease communicated by 
suid cattle.” 

By an act of the legislature of this State, approved March 
Qist. 1873, and which took effect from its passage, the ninth 
section above set forth was amended, which amendatory act 
reuds as follows: “Section Ist. Section nine of an act entitled 
‘An act to prevent the introduction into this State of Texas, 
Mexican or Indian eattle during certain seasons of the year, 
approved February 26th, 1869,’ is hereby amended so as to 
read as follows: Sec. 9. If any person or persons shall bring 
into this State, or shall drive or otherwise convey into or cause 
to remain in any county in this State, any Texas, Mexican or 
Indian exttle, in violation of the first section of this act. he or 
they shall be liable in all cases, for all damages sustained on 
account of disease communicated by said cattle: and the 
fact that disease has been communicated by any Texas, Mexi- 
can or Indian cattle, shall be prima facie evidence that said 
cattle are in this State in violation of the first section of this 
act.” 

It is insisted by the defendant that the court erred in giv- 
ine the jury the instructions given at the request of the plain- 


tifk, that the act under which the action is brought only 
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prohibits the importation into this State from another State, 
but does not prohibit the transportation of Texas or Indian cat- 
tle from one county of the State to another, or from one part of 
the State to another. I do not think that the construction 
given by the defendant is the proper construction to be given 
to the act referred to. The first section of the act provides 
that none of the prohibited cattle shall be driven or otherwise 
conveyed into any county in this State between the first day 
of March and the first day of November of each year, unless 
such cattle shall have been kept the entire previous winter in 
this State. It makes no difference where the cattle start 
from, whether in this State or another State, under this clause 
of the section. If the cattle have not been kept in this State 
for the entire previous winter, the driving or conveying of 
them into another county in this State is prohibited. Sup- 
pose that a person should ship Texas cattle into some of the 
southern counties of this State in the month of February. 
The shipping into the State would not be unlawful and such 
cattle might be permitted to remain in the State without the 
violation of any law, up to the last dav of February, but if 
they were permitted to remain in this State until after the 
first dav of March such remaining after the first of March 
wonld be a clear violation of the law. We will! suppose that 
the owner of the cattle in place of removing such cattle out 
of the State before the first of March, leaves the southern part 
of the Srate on the last day of February and conveys said cat- 
tle to Nodaway county where he arrived with the cattle some 
time in March. Would it be pretended that he could not be 
prosecuted under this act for conveying the cattle into Noda- 
way county after the first day of March? Ifthe construction 
given to the statute by the defendant is correct, the people of 
Nodaway county would have no remedy under the statute no 
matter how much disease was communicated to their cattle 
by the Texas cattle thus driven or conveyed into the county, 
for at the time the cattle came into the State it was not un- 
lawful to bring them, and in fact, the cattle had not been 
brought into the State between the Ist of March and No- 
vember. 
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It is further provided by the same section that cattle may 
gome across the line of the State in cars or steamboats and 
pass across the State without being unloaded; but even in that 
case the owners of the cars or steamboat are made liable for 
all damages occasioned by the communication of disease by 
aaid cattle to the cattle of other persons along the line of travel. 

By the language used in the second section of the act, it fur- 
ther appears that the prohibition of the law was not intended to 
be confined to those who shipped or otherwise conveyed cattle 
from without the State into the State. Said section provides 
that: “ Whenever complaint shall be made in writing upon 
the cath of any one competent to testify, and filed with any 
justice of the peace in this State, that any person or persons 
have driven or otherwise conveyed into the county where 
such justice resides, any Texan, Mexican, or Indian cattle, or 
has under his or their control any such cattle, contrary to the 
first section of this act, it shall be the duty of such justice of 
the peace to issue his warrant for the arrest of such person,” 
etc. It will be seen that the complaint authorized under this 
section is not required to state that the cattle have been brought 
to this State by the party prosecuted; but that the accused 
had conveyed them into the county where the justice resides. 

It is true that the ninth section of the act, as it stood be- 
fore it was amended by the act of 1873, only furnished a 
remedy in damages in favor of the parties injured againrfst 
persons violating the first section of the act, in cases where 
the cattle had been brought into the State during the pro- 
liibited periods. It is evident that the omission in the ninth 
section to furnish a remedy in favor of parties injured, against 
persons who had unlawfully driven or otherwise conveyed 
the prohibited cattle into any county of the State, regardless 
of the point from which the cattle were started, was that 
which led to the amendment of said section by the act of 
1873. The amendatory act clearly recognizes the two dis- 
tinct offences and provides for each. It provides that “If any 
person or persons shall bring into this State, or shal/ drive or 

otherwise convey into or cause to remain in any county in this 
13—vVOL. Lx. 
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State,” etc. This clearly recognizes two different acts, each 
amounting to an offence, the first to transport cattle of the 
prohibited class into this State; and the second, to drive or 
otherwise convey said cattle into any county in this State, 
When the statute is all considered together it seems clear that 
an offence may be committed by conveying cattle from oue 
part of this State into a different county in the State. 

In construing this act we cannot shut our eyes to the histo- 
ry of this State and the surrounding facts and circumstances 
at the time,which led to the enactment of the statute of 1869, 
There had been considerable commotion created in some parts 
of the State growing out of the driving or shipment by cattle 
dealers, who were dealing in Texas or Mexican cattle, in large 
numbers into certain portions of this State. The Texas fever 
had been communicated to large nnmbers of the cattle and 
was destroying almost entire herds of cattle belonging to the 
citizens where the Texas cattle were permitted to roam. 

In some places the citizens were threatening the destrue- 
tion of the Texas cattle thus brought into their neighborhood, 
and they were generally demanding some kind of relief. It 
frequently happened that after the cattle in one commanity 
had been infected with disease, and the people there had be- 
come inimical to those who had control of the Texas cattle, 
the owners, or those having control of said cattle, would move 
their cattle into a different part of the State, and into some 
prairie county where there was an abundance of grass, and 
there infect the native cattle with the disease. To prevent this 
changing from county to county and infecting the cattle with 
disease throughout the whole country, was one of the princi- 
pal objects of the statute of 1869; and it was to provide a 
civil remedy to parties injured in such cases that the amenda- 
tory act of 1873 was adopted. 

It is next insisted by the defendant, that the defendant if 
liable for the transporting of Texas or Mexican cattle during 
the prohibited season into Nodaway county, would only be 
liable for damages resulting from disease communicated to 
the cattle of others while tlre prohibited cattle were in its pos- 
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session or under its control; that after the railroad company 
had parted with the control of the cattle by delivery thereof 
to the owner, it could not be held liable for damages result- 
ing from the conduct of others; “that the consequences of 
such a doctrine would be, that capital would be obliged to bear 
the burden, not merely of its own want of caution, but of the 
want of caution of everybody else. If an injury occurred 
through negligence, the chain of effects will be traced back un- 
til a capitalist is reached, and he, being thus made the cause, 
would be liable for all the subsequent negligence of others 
on the same subject.” 

It seems to me that the position of the defendant above 
taken, and the foregoing quotation made by it from “ Whar- 
ton’s Law of Negligence” to sustain said position, are both 
foreign to the question involved in this case. This case is 
wholly governed by the statute under which the action is 
brought. There is no question of caution or negligence on 
the part of the defendant involved in the case. Nor is 
it material whether the damages were the direct or re- 
mote consequence of the illegal act of the defendant, provided 
the facts bring the cause within the provisions of the statute. 
The greatest amount of caution and care on the part of the 
defendant while transporting the cattle could do the plaintiff 
no good. The statute has made it unlawful to convey Texas 
cattle into any county in this State between certain periods 
of each year, and the same statute fixes the consequences of 
its violation. The consequences provided by the statute are 
that in addition to fine and imprisonment which may be in- 
flicted, “that he or they shall be liable in all cases, for all 
damages sustained on account of disease communicated by 
any Texas, Mexican or Indian cattle; and the fact that dis- 
ease has been communicated by any Texas, Mexican or Indi- 
an cattle, shall be prima facie evidence that said cattle are 
in this State in violation of the first section of this act.” 

It would be impossible to use language that would make this 
statute more general and comprehensive. The statute ig- 
nores all questions as to caution or negligence on the part of 
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one who has violated its provisions, and makes the guilty par- 
ties liable for all damages sustained in consequence of disease 
communicated by the cattle wrongfully brought into the 
county. Ifthe cattle should afterwards be driven or other- 
wise conveyed from the county into which the defendant had 
conveyed them, by their owner or others wholly unconnected 
with defendant, into another and different county in the 
State, this would be a new and distinct violation of the stat- 
ute, and the question as to who and who only would be liable 
for damages suffered by the citizens of the last named county, 
would admit of altogether different considerations; but that 
question is not before us in this case. 

We are reminded that this statute is highly penal in its 
consequences, and ought, therefore, to be strictly construed. 
It is true that penal laws are generally strictly construed ; but 
this statute is remedial as well as penal and should not be so 
strictly construed as to defeat one of the most obvious objects 
of its creation. It is also true that this statute may, in some 
cases operate rather harshly on individuals who may be en- 
gaged in conveying cattle from one place to another in this 
State; but the evil intended to be remedied was at the time 
threatening the destruction of one of the leading industries of 
this State. The remedy provided was intended to be effectu- 
al. The court properly refused the instruction asked on the 
part of the defendant and which is complained of. The in- 
structions given to the jury by the court when all taken to- 
gether fairly presented the law of the case to the jury and 
were not calculated to mislead. 

It is next insisted by the defendant that the statute under 
which this action was brought is in violation of that provi- 
sion of the constitution of the United States which provides 
“that Congress shall have power to regulate commerce with 
foreign nations and among the several States and Indian 
Tribes ” and that consequently said act is wholly void. It is 
insisted that the act not only prohibits the introduction of dis- 
eased cattle into this State, which it is conceded may be done, 
but that it prohibits the importation of all cattle in the act 
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designated whether they are or are not diseased. It is as- 
sumed by the Legislature in the act in question, that all Texas 
or Mexican cattle are liable, at certain seasons of the year, to 
communicate disease to, and among the native cattle of the 
State, when brought to this State during the prohibited season. 
In fact it was known to be the usual and natural result, that 
when such cattle were brought into this State at the prohib- 
ited season, the Texas or Mexican fever followed them where- 
ever they went. Under such cirenmstances it was not only 
inconvenient but impossible to select or pick out the particu- 
lar animals in a herd which were capable of propagating said 
disease. On the contrary, it was, and is, believed to be dan- 
gerous to the safety of our native cattle to permit any Texas 
or Mexican cattle to be brought into the State during the 
prohibited season of the year, whatever their apparent health 
might be. It therefore became necessary to prohibit the in- 
troduction of all Texas or Mexican cattle into this State at 
certain seasons of the year or to abandon the breeding of na- 
tive cattle by the citizens of this State. The Legislature 
under such circumstances, assumed, and had a right to as- 
sume, that it would endanger the property of the citizens of 
the State to permit the prohibited cattle to enter the State at 
certain seasons of the year. 

The right of a State to enact such police regulations as are 
necessary to protect her citizens from contagious and danger- 
ous diseases, and to protect their property from calamity or 
destruction cannot be denied. Such regulations by a State 
are in no sense an attempt to regulate commerce among the 
States. Such police powers were never delegated to Con- 
gress; and, indeed, could not be, without a total surrender 
on the part of a State of the power to protect or preserve her 
own citizens. Congress is not to be looked to by the citizens 
of a State for such police regulations as will protect them- 
selves and their property from disease and consequent des- 
truction. These police regulations reside in the legislative 
power of the State, and their exercise is not in conflict with 
the provision of the constitution referred to. And it makes 
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no difference that such regulations when adopted by the State 
for such a purpose should incidentally, in some slight degree 
affect the commawce carried on between citizens of different 
States. (Lewis vs. Boffinger, 19 Mo., 13; City of St. Louis 
vs. McCoy, 18 Mo., 238.) 

It would be a useless labor for me to attempt to examine 
and comment upon the different cases referred to by the at- 
torneys for the respective parties in this case. The identical 
question involved in this case has been, on several occasions, 
brought before the Supreme Court of the State of Illinois, 
growing out of the construction of a statute of that State pro- 
hibiting the introduction of the same class of cattle in- 
to that State. It has been uniformly held by that court 
that the law of said State substantially like the law under 
consideration was not in conflict with the constitution of the 
United States; but that the same was simply a proper exer- 
cise of the police power vested in the State for the preserva- 
tion of her own citizens. The last time that the question was 
brought before the Supreme Court of Llinois was on the 16th 
of January, 1875 in the case of the Chicago and Alton Rail- 
road Qo. vs. Gassaway. (Chicago Legal News for January, 
1875, p. 147.) Scholfield, justice, delivering the opinion in 
that case remarks: “ The constitutionality of the ‘ act to pre- 
vent the importation of Texas or Cherokee cattle into the 
State of Illinois, approved February 27th, 1867’ was aflirmed 
in Yeazel vs. Alexander, 55 Il., 255; Stevens vs. Brown, Jd., 
239; Somerviile vs. Monks, /d., 371; and it has been recog- 
nized in numerous subsequent cases. Since, therefore, there 
is nothing in the amendment to the act approved April 16th, 
1869, under which the action arose to which the reasoning 
in those cases is not applicable it cannot be profitable to con- 
sume further time in the discussion of the question thus 
settled.” 

We concur in the views of the Supreme Court of Illinois 
ia believing that the statute is simply a proper police regula- 
tion on the part of the State, and is not to be construed as 
conflicting with the constitution of the United States. 
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There were some other questions raised and saved in the 
Circuit Court during the trial of the case; but they have not 
been insisted on in this court and will not be discussed here. 

The judgment will be affirmed ; the other judges concur. 








Aquitta D. Reap, Respondent, vs. Tae Sr. Lours, Kansas 
Crry anp Norruern Rartroap Company, Appellant. 


1. Carriers—Bill of lading, stipulation against freezing—How far exempts car- 
rier from liability. —Notwithstanding that by the bill of lading it was stipu- 
lated that a cargo of potatoes was to be carried by a railroad at the owner's 
risk of freezing, yet the road would be liable for all such dumage caused by 
the failure to forward the potatoes with reasonable dispatch. 


2. Practice, civil—Instructions.—Instructions not based on evidence, are properly 
refused, 
8. Common carrier cannot by contract protect himself against his own negligence. 


—The doctrine is now well established in this State that a common carrier 
can, by special contract, limit his common law liability ; but he canuot ex- 
empt himself from the consequences of his negligence. 

Xommon carrier—Risks excepted in bill of lading—Ezxception must be sole 
cause of damage, etc.—Whiere the loss of or injury to a cargo, shipped on a 
railroad, occurs from any of the causes excepted in a bill of lading, in order 
that the company may be relieved from Jiability, it must appear that the ex- 
ception named is the proximate and sole cause of the damage. If the negli- 
gence of the carrier mingles with it as an active and co-operative cause, the 


— 


carrier will be responsible. 

5. Common carrier—Action against for loss of goods—Plaintiff in first instance 
need only prove loss—Exemption under contract, how pleaded and proved— 
Negligence of carrier, how made out.—In suit against a common carrier for 
damage to a cargo of goods, plaintiff in the first instance is only required to 
prove the delivery and loss, and if defendant pleads an exemption under his 
contract, the burden is upon him to prove that the loss was occasioned by the 
cause excepted; but he is not required to go further and prove affirmatively 
that he was guilty of no negligence. Proof of that fact will rest upon the 
plaintiff. And such proof is made out by showing that the injury might have 
been avoided by the exercise of reasonable skiil and attention on the part of 
the carrier. 

Railroad strike no exense for delay in delivering freight.—The sudden and 
wrongful refusal of its emplovees to work will not excuse a railroad company 


a 


for failure to transport freight in the usual time. 





Appeal from Buchanan Circuit Court. 
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W. H. Sherman, for appellant. 


I. Where it is shown that a loss by a common carrier was 
occasioned by a cause from which he is by law or special con- 
tract exempted from liability, the burden is cast upon the 
shipper to establish the negligence of the carrier. In other 
words, the shipper then holds the affirmative in establishing 
the liability of the carrier for negligence. (N. J. St. Nav. 
Co. vs. Merchants’ Bk., 6 How., 382; Railroad Co. vs. Reeves, 
10 Wall., 176; Clark vs. Barnwell, 12 How., 280; Muddle 
vs. Stride, 9 Carr. & P., 385; Western Tr. Co. vs. Downer, 
1i Wall., 129,S.C. 10 Am., L. Reg. (n. 8.) 360; Western 
Tr. Co. vs. Newhall, 24 Lll., 469; Farnham vs. C. & A. R. R. 

Co., 55 Pa. St., 58; Colton vs. C. & P. R. R. Co., 67 Pa. St., 
213.) 

If. What is reasonable time, and what is delay, must always 
be determined by the circumstances under which the carrier 
acts. (Parsons vs. Hardy, 14 Wend., 217; Harmony vs. Bing- | 
ham, 12 N. Y., 99; Wibert vs. N. Y. & E.R. R., 19 Barb., 

36; 8. C., 12 N. Y., 245; Conger vs. H. R. R. Co., 6 Duer, 
375; Swetland vs. B. & A. R. R. Co., 102 Mass., 276.) 

Defendant is not liable for delay cansed by the acts of third 
parties who prevent the operation of its railroad, notwith- 
stunding the exercise of reasonable care and prudence to avoid 
delay. (Conger vs. H. R. R. Co., 6 Duer., 375; see also, 
Blackstock vs. N. Y. & Erie R. R. Co., 1 Bosw., N. Y., 78; 

8. C., 20 N. Y., 48.) 

In the above cases the decisions hold the carrier responsible 
for injuries resulting from a strike of engineers; but they 
were based upon the fact that it was the sudden and faulty 
refusal of the large body of defendant’s engineers, then their 
servants, to do their duty that caused the delay in question. 

But in this case, as shown by the evidence, the rebellious 
engineers left the defendant’s service when the strike began, 
and defendant made every effort in its power to suppress their 
riotous demonstrations and to employ other servants. 

To render defendant liable for damages by the freezing, its 
negligence must have been an active and co-operative cause. 

















etn 











MAY TERM, 1875. 


Read v. St. Louis, Kas. C, & Northern R. R. Co. 








If the delay was excusable, as shown to be by the facts, and 
if the cars were suitable, defendant did its duty as a common 
earrier. (Levering vs. Un. Tel. & Ins. Co., 42 Mo., 95.) 

III. The freezing in this case was not a natural result of 
the delay. It was the remote and not the immediate conse- 
quence. And hence defendant cannot be held liable. (See 
Denny vs. N. Y. Cent. R. R. Co., 13 Gray, 481; Hazard vs. 
N. E. Mar. Ins. Co., 1 Sumn., 229; Delano v. Bedf. Ins. Co., 
10 Mass., 354; Morrison vs. Davis, 20 Penn. St., 171; Hoad- 
ley vs. N. Trans. Co., 115 Mass., 304; Ballentine vs. N. Mo. 
R. R. Co., 40 Mo., 505; Clark vs. Pac. R. R., 39 Mo., 190.) 


Doniphan & Reed for, respondent. 


The delay was caused by the fact that defendant’s em- 
ployees suddenly and wrongfully refused to work, and de- 
fendant cannot avail itself of this fact, even thongh it used 
effort and diligeuce to obtain other employees. (1 Bosw., 77; 
20 N. Y., 48.) 

II. The freezing is claimed by appellant to be an act of 
God; but the law is, that even in that case, if the negligence 
of the carrier mingles with it as an active and co-operative 
cause, he is still responsible. 

In the case at bar, the loss was owing not merely to the 
act of God, but to the strike which caused the delay ; and the 
neglect and inattention of the servants to duty were those of 
the master, and so the negligence of the company contributed 
to produce the loss. 

III. Whatever stipulations may be contained in a bill of 
lading, the carrier cannot by contract exonerate himself from 
the consequences of his own negligence. 


Waener, Judge, delivered the opinion of the court. 


Plaintiff alleged in his petition that on the 22d day of 
March, 1873, he delivered to defendant at St. Joseph, Mo., 
one thousand bushels of potatoes, to be conveyed to his con- 
signees at St. Louis, with reasonable speed and dispatch ; that 
defendant, for a compensation paid by plaintiff, undertook 
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to deliver the same on the next day in good condition. There 
was an averment that, disregarding its duty and agreement, 
defendant negligently failed to carry, and deliver the pota- 
toes at St. Louis, with speed and diligence, but negligently 
stopped and delayed the potatoes by the way for a period of 
ten days, so that they were frozen, rotted, and rendered wholly 
worthless ; and that the damage to the potatoes was entirely 
in consequence of defendants’ negligently failing to deliver 
them. 

The answer denied these allegations, and for a further de- 
fense it was stated that when the potatoes were delivered to 
defendant, there was a stipulation entered into between the 
parties by which it was agreed that the potatoes were to be 
earried at the owners’ risk of freezing. It is further alleged 
that the potatoes shipped on the 22d of March arrived at their 
destination on the 31st day of the same month, and that from 
the time they were shipped, and continuously thereafter, un- 
til about the first day of April, the defendant was prevented 
from running or ¢arrying freight or freight cars over the line 
of its railroad by unavoidable and unforseen misfortune ; that 
defendant endeavored by diligence and care to deliver the 
freight at its destination, but that during the time mentioned 
several persons and lawless bands of men assaulted defend- 
ants’ employees, and that by such assaults and threats of per- 
sonal violence, drove the employees away, so that defendant 
could not run or operate its road, and that lawless bands of 
nen tore up the track and burned bridges, rendering it im- 
possible to transport freight on the cars without many de- 
lays. 

A replication was filed to this answer which alleged among 
other things, that the lawless persons and bands of men were 
dissatisfied and disaffected employees of defendant engaged 
in a “strike,” and that all difficulties arising from this canse 
were over before the potatoes were shipped. 

The trial was before the court with a jury, and there was 
a verdict and judgment for the plaintiff. 
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The evidence shows that at the time the potatoes were de- 
livered to the defendant, it gave a receipt for them in the na- 
ture of a bill of lading, which had written upon its face the 
words “ owner's risk, freezing.” The evidence further showed 
that the difficulty in running the trains was occasioned by 
what was called a “ strike ” among the defendant’s engineers, 
originating in consequence of the employment of an engineer 
that did not belong to their brotherhood, and that their places 
were supplied as rapidly as defendant could get others to 
take them. 

For the plaintiff, the court instructed the jury: 

1. Thatif they believed from the evidence that the pota- 
toes were shipped to be delivered in St. Lonis, within a rea- 
sonable time, and that they were damaged by reason of the 
carelessness, delay and negligence of the defendant in deliv- 
ering them to the consignees, then the jury should find for the 
plaintiff. 

2. That ifthe agent at St. Joseph induced the plaintiff to ship 
the potatoes by representing that the road was clear, and that 
they would be delivered in St. Louis within twenty-four hours, 
or thereabouts, and relying upon such representations, plain- 
tiff paid the freight, and a failure to deliver within a reason- 
able time, resulted in a loss to plaintiff by freezing, then he 
was entitled to recover for such loss; and 

8. That it devolved on the defendant to show, notwith- 
standing the exception exempting it from loss by freezing, 
that the loss did not occur through any fault, want of care, or 
negligence on its part, or the part of its agents or employees. 

The defendant asked the court to give ten instructions. 
The court gave the third, eighth, and tenth, and the first and 
fourth in a modified form, and refused the others. 

The first instruction declared, that it was admitted that 
on or about the 22d of March, 1873, the plaintiff shipped a 
quantity of potatoes to be carried by defendant to St. Louis, 
at the owner’s risk of freezing; and if the jury believed from 
the evidence that defendant’s freight trains and cars in which 
the potatoes were shipped were delayed on the railroad by 
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obstructions thereon placed by persons other than servants or 
employees of the defendant, or by other riotous conduct of 
such persons along the line of the railway, and that defend- 
ant, with great care and diligence and regard for the prop- 
erty of plaintiff and others, strove to carry (among others) the 
cars containing plaintiff's potatoes, to St. Louis, and to avoid 
deiay; and that notwithstanding defendant’s care and dili- 
gence, plaintiff’s potatoes were delayed by such obstructions 
and riotous conduct, and that during such delay they were 
injured by freezing, then plaintiff cannot recover for such in- 
jury. 

The third instruction states the proposition that it is admit- 
ted in the case, that when the plaintiff's potatoes were shipped 
by defendant for St. Louis, plaintiff assumed all risk of 
loss in consequence of freezing; and if the jury believe from 
the evidence that the potatoes were frozen while being carried 
by defendant to St. Lonis, and that the damage to them by 
freezing was not produced or aided directly by the negli- 
gence or want of reasonable care on the part of defendant’s 
servants or agents, then they will find for defendant. 

The fourth instruction told the jury that under the con- 
tract read in evidence defendant was only obliged to trans- 
port the potatoes with reasonable speed and dispatch ; and if 
they believed that, while the potatoes were being carried tu 
St. Louis by the defendant with such reasonable speed and 
dispatch, they were injured by freezing, then plaintiff could 
not recover for euch injury. 

The eighth instruction declared that, if it was found from 
the evidence that injury to plaintiff's potatoes by freezing 
must have happened even though the defendant earried them 
to St. Louis in a reasonable time, the verdict should be for 
the defendant. 

The tenth instruction merely related to the measure of 
damages. 

The second instruction asserted that the defendant was not 
liable for damages for freezing the potatoes, even though it 
might be found that they would not have been injured had 
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they been carried and delivered with the usual or ordinary 
speed. This instruction was properly refused. Notwithstand- - 
ing the exemption of the risk against freezing, it was the duty of 
the carrier to forward the potatoes with reasonable dispatch, 
aud for all losses occasioned by its negligence or carelessness 
in omitting to perform the work imposed upon it by its em- 
ployment, it will be held responsible. 

The seventh and ninth instructions, refused, had reference 
to the delay caused by the interruption of the trains by those 
who were obstructing the travel on the road, the former de- 
claring that the company was not liable if the delay was caused 
by the acts of third parties, or was produced by causes which 
defendant could not control, and the latter announcing the 
proposition that there was no liability, if the obstructions, 
assaults and hindrances, were produced by persons not at the 
time in the service of the company, although they or some of 
them might have been in its employment at the commence- 
ment of the difficulties. These instructions were rightly re- 
fused. 

The court had already sufficiently instructed the jury upon 
this subject, and the propositions contained were not justified 
by the evidence. 

The fifth declaration refused for the defendant, is the con- 
verse of the one given for the plaintiff on the same question, 
and is as follows: 

“The plaintiff having assumed in his contract with defend- 
ant the risk of loss resulting from the freezing of his potatoes, 
shipped on defendant’s railroad, the defendant is not liable 
for any such loss, unless the jury believe from the evidence 
that such loss was occasioned through negligence or want of 
due care on the part of defendant, or its agents or servants, 
and the burden of proving such negligence or want of due 
care lies on the plaintiff.” 

The doctrine is now well established in this State, that a 
common carrier by a special contract can limit his common 
law liability, but he cannot exempt himself from the conse- 
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quences of his negligence. 
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Mo., 88; Wolf vs. The Am. Ex. Co., 43 Mo., 421; Ketchum 
vs. The Am. Mer. U. E. Co., 52 Mo., 390.) 

In the first place, all that it is necessary for the plaintiff to 
do to make out his case is, to show the delivery of the goods 
to the carrier, and the burden of accounting for them is cast 
upon him. If the carrier would exonerate himself from res- 
ponsibility, he must either deliver the goods or prove that 
the loss occurred by the act uf God, the public enemy, or by 
reason of some special exemption contained in a contract. 
, Where the loss occurs from any of the causes excepted in the 
undertaking, the exception must be the proximate cause of 
the loss, and the sole cause} And where the loss is attribut- 
able to such cause, still if the negligence of the carrier mingles 
with it as an active and co-operative cause, he is responsible. 
When the loss of the goods is established, the burden of proof 
devolves upon the carrier to show that it was occasioned by 
some act which is recognized as an exemption. This shown, 
it is prima facie an exoneration, and he is not required to go 
further and prove affirmatively that he was guilty of no neg- 
ligence. The proof of such negligence, if negligence is 
asserted to exist, rests on the other party. It is competent 
for the owner to show that the injury might have been avoided 
by the exercise of reasonable skill and attention on the part 
of the carrier. For then, without regard to his exemption 
from liability, it will be considered as a loss happening on ac- 
eount of his negligence and inattention and the want of that 
care and diligence which the law imposes upon him. But the 
burden devolves upon him to counteract the case made by the 
carrier, when it is shown that the loss occurred on account of 
some act excepted in the contract or undertaking. (Wolf vs. 
The Am. Ex. Co., 48 Mo., 421; Railroad Co. vs. Reeves, 10 
Wall., 176; Lamb vs. Cam. & Amboy R. R. Co., 46 N. Y., 
271; Cochran vs. Dinsmore, 49 N. Y., 249. 

But in the present case, the defendant did not stop with 
simply alleging that the damage occurred by freezing, which 
prima facie released it from responsibility. It admitted the 
delay and undertook to justify, on the ground that it was not 




















Sarneee 











MAY TERM, 1875. 


Read v. St. Louis, Kas. C. & Northern R. R. Co. 








a negligent delay. When the admission was made that the 
potatoes were not delivered in time, and an excuse was set 
up therefor, then the duty of showing that the excuse was a 
sufficient one devolved upon the defendant. Having admit- 
ted that it was in fault, the burden was upon it of showing 
that that fault was not negligence. 

We think the court declared the law correctly in requiring 
that, in order to amount to an excuse for the delay, the ob- 
structions to the running of the trains should- have been the 
work of persons other than the employees or servants of the 
road. 

A company will be held responsible for damages resulting”* 
from a delay to transport freight in the usual time, when it 
is caused by its servants suddenly and wrongfully refusing to 
work. Because the employees refuse to work or perform 
their usual employment, it will not release the company or 
the carrier from the responsibility of his contract. It may 
be his misfortune, but third persons are not to suffer thereby. 


His liability is all the same whether he could get others Se 


supply their places of not. 

If a contractor should enter into an agreement to build a 
house, and have it completed at a certain stipulated time, and 
his workmen should leave him, so that he could not finish it 
at the time, surely this would not release him from liability 
in not fulfilling his contract. 

In the case of Blackstock vs. The N. Y. & E. R. Co., (20 N. 
¥., 48) the action was brought against the defendant ag a com- 
mon carrier, for a delay in the carriage of a large quantity of 
potatoes in barrels and sacks from Hornellsville in Steuben 
county, to the city of New York. They were received by the 
defendant on different days,and would have been delivered 
according to the usual course of business, within five days, 
but they were detained about seventeen days, and, when de- 
livered, were found to have become unmerchantable, and were 
almost worthless. The delay was occasioned by the refusal of 
a large number of the defendant’s engineers to work. The 
defendant used diligent efforts to procure other engineers, 
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to run its trains, but was not successful. The court held that 
these matters constituted no defense. A similar point was 
ruled in Weed vs. The Panama Railroad Co., (17 N. Y., 362) 
where the misconduct of the defendant’s servants in detain- 
ing a train of cars was active, but it was held not to furnish 
any answer to the action for the detention. 

In the case at bar the excuse arises wholly out of the mis- 
conduct of the defendant’s servants, the engineers, in refus- 
ing to perform their duties and attempting to keep others from 
taking their places. But this in nowise exonerated the defend- 
ant from complying with its contract. The relations existing 
between the several parties were wholly different. Between 
the plaintiff and engineers there was no privity. The latter 
owed no duty to the former which the law can regard or 
recognize. They committed against him no positive tort or 
trespass, which would enable him to pass by the master and 
bring an action directly against them. The defendant was 
liable for their conduct and might proceed against them for 
damages for their tortious acts, but the plaintiff could uot, as 
they were not committed against him. 

We cannot see that the court committed any error in its in- 
structions on this subject. If the trains were delayed or inter- 
rupted by an armed mob, over which defendant had no con- 
trol, that might afford an excuse, provided reasonable care 
and diligence were used by the defendant; but for the acts, 
omissions and wrongs of its servants it was liable over to the 
plaintiff. 

The court did right in modifying defendant’s fourth in- 
struction. As originally drawn, it released the defendant 
from liability if it carried the potatoes with reasonable speed 
and dispatch, under all the circumstances of the case. 

The contract was an absolute undertaking, and there was 
no exception made in reference to any circumstances by which 
the defendant was surrounded. Besides there was no evi- 
dence to justify it; but there was evidence to show that the 
agent represented to the plaintiff that the road was clear, and 
that the potatoes would be delivered in St. Louis within 
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twenty-four hours, and upon this evidence plaintiff's instrue- 
tion was predicated. But these questions, under proper in- 
structions, were all fairly submitted to the jury. 

We have seen no error in the court in regard to its ruling 
in the admissibility of evidence, and upon a view of the whole 
record, the judgment should be affirmed. All the other 
judges concur. 
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Dantet H. Cary, Respondent, vs. St. Louis, Kansas Crry & 
Nortruern Rattway Co., Appellant. 

1. Railroads—Killing of stock caused by failure to fence--Question of negli- 
gence.—Where the petition charges that the killing of stock by a railroad 
company was caused by its failure to fence its road at a point where it was re- 
quired to fence, and where the accident occurred (Wagn. Stat., 510, 2 43) 
the question of negligence cannot be raised. 

2. Railroads—Failure to fence track—Killing of stock along uninclosed laniis, not 
shown to be prairie land as well.—The failure of a railroad to fence its track through 
uninclosed land will not make it amenable for killing stock at that point unless 
the land was shown to be prairie land, 


Appeal from Carroll Circuit Court. 


Ray & Ray, for Appellant, cited Lloyd vs. Pac. R. R. Co., 
49 Mo., 199. 


Hale & Eads, for Respondent, referred in argument to 
Calvert vs. Hann. & St. Jo. R. R. Co., 30 Mo., 242; Jd.. 58 
Mo., 467; Gorman vs. Pac. R. R., 26 Mo., 441; Trice vs. 
Hann. & St. Jo. R. R., 49 Mo., 438; Biglow vs. North Mo. 
R. R., 48 Mo., 510; Meyer vs. North Mo. R. R.. 35 Mo., 352; 
Lloyd vs. Pac. R. R., 49 Mo., 199; Ellis vs. Pac. R. R.. 48 
Mo., 231; Powell vs. Hann. & St. Jo. R. R., 35 Mo., 457.) 


Vortgs, Judge, delivered the opinion of the court. 


This action was brought in the Carroll Circuit Court under 
the provisions of the 43rd section of the act concerning 
“railroad companies ” (Wagn. Stat., 1872, p. 310) to recover 
14—VoL. LX. 
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double damages for the killing of cattle belonging to plaintiff 
by the defendant upon its railroad. 

There are two counts in the petition, but as the judgment 
was for the defendant on the first count, no notice thereof 
need be taken. 

The second count charges that the engine and cars used by 
the defendants ran upon and killed one heifer of the plaintiff 
of the value of fifty dollars, and that another heifer was there- 
by crippled and damaged to the amount of fifteen dollars ; 
that said cattle were killed and injured by the negligence of 
the agents of defendant in running said engine and cars; 
that at the point on said road where said cattle were injured 
said road was not fenced, and that it was uninclosed prairie 
land and where there was no crossing of a public highway of 
any kind, ete. The petition claimed double damages, etc. 

The answer of the defendant does not deny that it is a cor- 
poration, ete.; but it does deny the other material allega- 
tions of the petition. 

The case was tried by the court without the intervention 
of a jury. 

The plaintiff introduced evidence tending to prove that the 
animals named in the petition belonged to the plaintiff, and 
that he was damaged by the killing and crippling thereof in 
the sum of from thirty-five to forty dollars; that the injury 
happened ata point on the defendant’s railroad about one 
hundred yards east of the depot at Wakenda station, in Car- 
roll county, on said railroad; that the railroad switch at said 
station extended some thirty feet east of where the injury 
occurred ; that the train of cars inflicting the injury was at 
the time running abont the usual speed that such trains run 
on said railroad ; that at the place where the cattle were in- 
jured there was no public crossing of any kind; that it was 
on open, uninclosed lands, and the road was not fenced. 

The evidence of the defendant was somewhat variant from 
that of the plaintiff in reference to the distance of the place 
where the accident occurred from the depot or station, and in 
reference to the distance to the eastern end of the switch from 
where the stock were killed. 
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At the close of the evidence the court at the request of the 
defendant made the following declarations of law: 

“ 1st.—That if the animals in question were killed or injured 
witiiin the limits of a station on its railroad, necessarily left 
open for the transaction of the business of the company and 
the accommodation of the public. then the plaintiff cannot re- 
cover unless the plaintiff shows that the killing or injury was 
occasioned by the actual negligence of defendant, its agents 
or servants in the management of the particular train that 
did the killing.” 

“3rd—That if the animals in question were killed or in- 
jured in the open grounds of defendant, at defendant’s station, 
and it was necessary for the transaction of business with the 
public, and for its convenience in the reception and discharge 
of freight and passengers. that such space should be left open, 
the plaintiff cannot recover, without showing actual negli- 
gence on the part of the defendant, its agents or servants.” 

* 8th—That railroad companies have the right to move and 
operate their trains for the transaction of their business, at 
such speed as they may deem proper, having due regard to 
the rights of the public; and if the evidence shows that the 
animals were killed on defendant’s right of way, where its 
roid does not run along or across a public road or street, but 
within the grounds of a station left open by it for the neces- 
sary transaction of its business, and for the accommodation of 
the public, then the same rule must apply as to animals killed or 
injured within such grounds, as applies to animals kilied or in- 
jured at public road crossings ; and in order to recover, plaintiff 
must show that the killing or injury in this case had been occa- 
sioned by the neglect of defendant’s servants to sound the whis- 
tle or ring the bell, or that such stock were killed or injured 
through the wilful act or neglect of defendant’s agents and ser- 
vants.” 

The defendant also asked the court to make several other 
declarations of law which were refused by the court; but as 
it is thonght that they only involve the same principles con- 
tained in the instructions given, or are wholly inapplicable to 
the case, no notice will be taken of them. 
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No declarations of law were asked for or given on the part 
of the plaintiff. 

The court found for the plaintiff as to the second count of 
the petition, and assessed his damages at the sum of forty dol- 
lars, and rendered a judgment in his favor fora sum double 
of that amount. 

The defendant then filed a motion for a new trial which 
being overruled he accepted and appealed to this court. 

This case, althongh the petition charges that the cattle weve 
killed by the negligence of the defendant’s servants, is a pe- 
tition founded on the 48rd section of the act in refer- 
ence to railroad corporations (Wagn. Stat., 310). It is pro- 
vided by that statute that railroad companies shall fence their 
roads where the same shall pass through, along or adjoining 
inclosed or cultivated fields, or uninclosed prairie lands ; that 
* until such fences, openings and gates or bars,” etc., shall be 
duly made and maintained, such corporation shall be liable in 
double the amount for all damages which shall be done by its 
agents, engines or cars to horses, cattle, mules or other ani- 
mals, ete. 

The petition, although it has many allegations which detail 
facts and circumstances which are wholly immaterial to the 
cause of action under any view of the case, alleges as the cause 
of action “that the said stock was killed as aforesaid in con- 
sequence of the fact that, at the point where said stock strayed 
on said road, and was killed and crippled, there were no fences 
or cattle guards or anything else erected by said company to 
prevent stock from going on said road; that at the point 
where said stock strayed on said road it was uninclosed prairie 
land, which said company was bound to fence, and that said 
stock were killed at a point on said defendant’s road where 
there was no street, county or State road, or public crossing.” 

These allegations of the petition, together with a prayer for 
double damages, conclusively fix the character of the action as 
one founded on the provisions of the 43rd section of the statute 
before referred to; and the fact that the court rendered a judg- 
ment for double the amount of the damages found, shows 


























MAY TERM, 1875. 


Cary v. St. L., Kas. C. & N. R. R. Co. 








that the case was decided under that view of the case. It is 
true that the instructions or declarations of law given by 
the court at the request of the defendant, are rather inconsist- 
ent with that view of the case. It seems to have been 
thought that inasmuch as there was an allegation of negligence 
in the petition, the trial could proceed with a view to recover 
on the ground of negligence, if negligence was proved ; 
and if negligence was not proved, a recovery could be 
had on the ground that the injury took place at a point 
where the road was required to be fenced, when a recovery 
could be had without proof of negligence for double the 
amount of the damages done. 

The declarations of law given by the court al] assume that 
if the killing of the cattle took place at a point where the 
company was not required to fence its roads, still plaintiff 
could recover by proving negligence. This I think was 
erroneous under the petition in this case. The petition spe- 
cifically charges that the failure of the defendant to fence its 
road at a point where by law it was required to have the road 
fenced, and where the stock were killed, is what caused the 
injury complained of. In such case no question of negli- 
gence could arise and no proof of negligence is necessary. 
(Biglow vs. North Mo. R. R. Co., 48 Mo., 510; Gorman vs, 
Pac. R. R. Co., 26 Mo., 441.) 

It follows, therefore that the instructions given were inap- 
plicable to the case and were erroneous, and some of the in- 
structions given were not founded upon any evidence in the 
case and were, therefore, perhaps improper; but as these 
declarations of law were asked for by the defendant, of course, 
he does not complain that they were given. 

The only question remaining to dispose of is, whether the 
court could properly render the judgment rendered under the 
evidence in the case. If there was no evidence in proof of a 
material fact necessary toa recovery in favor of the plaintiff, 
the judgment should be reversed. It was necessary to a re- 
covery on the part of the plaintiff under the 43rd cection of 
the statute before referred to, that the evidence should show 
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that the stock were injured at a point on the defendant’s road 
where the road passed along or through inclosed or cultivated 
fields or uninclosed prairie lands. Now the evidence shows 
that the lands where the accident occurred were open, unin- 
closed and uncultivated lands, but after a careful examina- 
tion of all of the plaintiff's evidence we can find no evidence 
tending to show that the lands were prairie lands. It follows 
that no judgment should or could legally have been rendered 
against the defendant under said 43rd section or under the 
plaintiff's petition. (Musick vs. A. & P. R. R. Co., 57 Mo., 
134.) 

The judgment will be reversed and the case remanded; 
the other judges concur. 





Mary E. Enrwuistiz, Respondent, vs. Jonn M. Fricuner, 
Appellant. 


1. Damages—Action for killing plaintiffs husband—Dying declarations—Res 
geste—In suit against a railroad company for the killing of plaintiffs hus- 
band, the declarations of the latter immediately after receiving the injuries, as 
to the cause of his death, are admissible as a part of the res geste. 
Damages for killing plaintiff's husband— Defendant competent witness—Const. 
Stat.—In suit of damages against one for killing plaintiffs husband, defend- 
ant is a competent witness. In such case there was no contract or cause of 
uction (Wagn. Stat., 1872, 3 1), to which the deceased was a party. His death 
was a sine gua non to the existence of the cause of action. 


to 


Appeal from Gentry Circuit Court. 
Bennetl Pike, with G. W. Lewis, for Appellant. 


Collins §& Caldwell, with Patton & Loan, for Respondents, 
cited Looker vs. Davis, 45 Mo. 145; State, etc. vs. Meagher, 
44 Mo. 356; Poe vs. Domic, et al., 54’ Mo. 123. - 


Waener, Judge, delivered the opinion of the court. 


Plaintiff brought her action under the statute to recover 
damages of the defendant, for wrongfully killing her hus- 
band. 
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The only objections urged to the action of the court relate 
to its rulings, in admitting and rejecting testimony. 

Plaintiff gave evidence of the declarations of the deceased 
husband immediately after he received the injury, and they 
were objected to, but they were clearly admissible within the 
principle established in Brownell vs. Pacific R. R. Co., (47 
Mo. 239) and Harriman vs. Stowe (57 Mo. 93), and this is con- 
ceded by the counsel in his brief. 

The defendant offered his deposition in his own behalf, and 
it was ruled out, for the reason that he was not a competent 
witness. f 

The statute (2 Wagn. Stat., p. 1372, § 1) permits parties 
to testify in suits, “ provided, that in actions where one of the 
original parties to the contract or cause of action in issue and 
on trial is dead, or is shown to the ecvnrt to be insane, the 
other party shall not be admitted to testify in his own 
fuvor.” 

In the present case there was no contract or cause of action 
to which the deceased husband was a party. The proviso in 
the statute was enacted for the purpose of putting parties on 
an equal footing, and not allowing a living party to give his 
version of a contract when he could not be confronted by the 
other party in consequence of death. When the husband was 
killed, then it was for the first time that the cause of action 
accrued to the plaintiff as his widow. Had the husband sur- 
vived, this action never could have been brought. It is an 
action in which plaintiff and defendant only could be parties, 
for it did not arise till after the husband’s death. The de- 
fendant therefore wasa competent witness, and more espec- 
ialiv so in this case, as the plaintiff had the benefit of her hus- 
band’s declarations, and the court erred in ruling other- 
Wise. 

The judgment will be reversed, and the cause remanded. 
The other judges concur. 
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Samvet Surrace, Respondent, vs. Toe Hannisar & Sr. Jo- 
sepH RatLroap Company, Appellant. 


1. Texas cattle— Transportation of from one county to another by new owner after 
importation— Original introducer not liable—Where Texas cattle are, dur. 
ing the prohibited season, brought by a railway company into one county of 
the State, and afterward transported by an owner, having no connection with 
the road, into another county, such transportation under the law (Wagn. Stat., 
251, et seg.) would be a new offense independent of the first, and for disease 
communicated by the cattle while in the county into which they had been so 
transported, the company would not be liable, (See Wilson v. Kans. City, St, 
Jo. & Council Bluffs R. R., ante p. 184.) 


Appeal from Grundy Circuit Court. 
Willard P. Hall, Jr., with Carr & Oliver, for Appellant. 
M. A. Low, for Respondent. 
Vortss, Judge, delivered the opinion of the court. 


This action was brought before a justice of 'the peace to re- 
cover damages of the defendant, for the wrongful shipment 
by it of Texas cattle to the county of Caldwell, during a 
period of the year in which said transportation of said cattle 
to any county of this State is made unlawful. 

This case is in most particulars identical in principle with 
the cases of Husen vs. The Hannibal and St. Jo. R. R. Com- 
pany, and the case of Wilson vs. Kansas City, St. Joseph and 
Council Bluffs R. R. Co., decided at the present teria. This 
case, however, has one additional point in it not raised by the 
record in the cases before referred to. The difference is this: 
The evidence in this case tends to prove that the defendant 
shipped Texas cattle for Messrs. Thompson & Tay’ .r, into the 
county of Caldwell, during a period of the year when it is 
made unlawful to ship or drive any such cattle into any 
county in this State; that said cattle were delivered to said 
Thompson & Taylor in said county of Caldwell; that some 
time after said cattle had been brought to Caldwell county 
by the defendant, the owners of the cattle, (Thompson & 
Taylor) drove said cattle out of the county of Caldwell into 
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the county of Davis, and in the vicinity of the residence of 
plaintiff, and that it was there and by this means that the 
Texas fever was communicated to the plaintiff's cattle, and 
for which injury this action is brought. 

In view of this evidence the defendant asked the court, 
among other declarations of law praved for, to declare the 
law as follows: “ If the court believe from the evidence, that 
the plaintiffs cattle sued for were infected with and died from 
the disease, commonly called Texas or Spanish fever, in the 
county of Davis, communicated to said cattle in Davis county, 
three or four miles from the line of defendant’s railroad, by 
the Texas cattle of Thompson & Tavlor, and by them driven 
into Davis county, and to the place where said disease was 
so communicated, the defendant was not liable for this action, 
and the court should so find.” 

This declaration of law ought to have been given, but was 
refused by the court. 

The statute, upon which this action is founded, provides 
that “ No Texas, Mexican or Indian cattle shall be driven or 
otherwise conveyed into or remain in any county in this 
State, between the first day of March and the first day of No- 
vember, in each year, by any person or persons whatsoever.”* 
Other sections of the statute inflict penalties on parties for a 
violation of this law, in driving or conveying such cattle into 
“ any county of this State.” 

The 9th section of the act, as amended by the act of 1873, 
provides, that if any person or persons shall drive or other- 
wise convey any of the prohibited cattle into any county in 
this State, in violation of the first section of the act, he or 
they shall be liable in all cases for all damages sustained, ete. 

It seems from the foregoing that the statute makes it an 
offense to remove the prohibited cattle from one county to 
another county of the State ; and makes the party so violating 
the law liable for al] damages, ete. 





*(The above extract is an exact quotation from the original Texas cuttle law, 
—Rep.) 
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This action was brought against the defendant for bringing 
cattle into Caldwell county in violation of the statute. The 
evidence tends to show that the cattle were afterwards driven 
by Thompson & Taylor into Davis county, which was a new 
and independent offense under the statute, and they were 
made liable under the statute for all damages growing out of 
this unlawful act. We do not think that it isa proper con- 
struction of the statute to hold the defendant liable for the 
damages growing out of this new and independent violation 
of the law. 

All other questions involved in this case have been fully 
considered in the case of Wilson v. Kansas City, St. Jo. & C. 
B. R. R. Co., decided at the present term. 

The judgment will be reversed, and the case remanded. 
The other judges concur. 
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Tue Cuartiticorue Savines Assocration, Plaintiff in Error, vs. 
Josepu Rureerr, Joun W. Toppass, ef a/., Defendants in 
Error. 

1. Practice, civil—AlMegation as to existence of corporation— What sufficient—~ 
In suit by a corporation, an averrment that plaintiff was a corporation “duly 
incorporated under and by virtue of an act of the General Assembly of the 
State of Missouri entitled,” etc., was a sufficient allegation of plaintiff’s cor- 
porate existence. 


Error to Livingston Circuit Court. 


Collier & Mansur. for Plaintiff in Error, cited Mut. 
Ben. Life Ins. Co. vs. Davis, 12 N. Y., 569; N.Y. Float- 
ing Derrick Co. vs. N. J. Oil Co., 3 Duer., 648; Eliza- 
bethport Manuf. Co. vs. Campbell, 13 Abb. Pr., 86; Oswego 
& Syracuse Plank Road Co. vs. Rust, 5 How. Pr., 390; Pres. 
U. S. Bank vs. Haskins, 1 John Car., 132, and n. 8, p. 135; 
Ang. & Ames Corp., 9 ed., §§ 632-3, and Van Sank. Plead., 
pp. 814, 519, 743; Stoddard vs. Onand Am. Conf., 12 Barb., 
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via. 
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Normille, for Defendants in Error. 
Hoven, Judge, delivered the opinion of the court. 


This was an action on a promissory note alleged to have 
been executed by the defendants Ruegger, Toppass and Broad- 
dus to the defendant Platter, and by him indorsed to the 
plaintiff. 

The petition averred that the plaintiff was a corporation, 
duly incorporated under and by virtue of an act of the Gen- 
eral Assembly of the State of Missouri, entitled “An ‘het to 
organize savings associations, and to facilitate exchange,” ap- 
proved February 15th, 1864. Defendant Platter objected to 
this averment as being indefinite and uncertain, in that it 
failed to state any act or thing done by said plaintiff, show- 
ing that it had been legally incorporated, and “ because none 
of the traversable acts necessary to constitute a legal corpo- 
ration are stated in plaintiffs petition,” and moved the court 
to require plaintiff to make said allegation definite and cer- 
tain. 

This motion was by the court sustained, and the plaintiff 
declining to plead. further, the court dismissed its petition 
and rendered judgment against it for costs, and plaintiff 
brings the cause to this court by writ of error. 

The corporate existence of the plaintiff was sufficiently 
alleged. Substantive facts only need be averred, and not 
the evidence necessary to establish such facts. The motion 
was frivolous and should have been overruled. 

The judgment is reversed and the cause remanded. All 
the judges concur. 
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Srare or Missovrt, Respondent, vs. Toomas J. Beaziey, Ap- 

pellant. 

1. Foreign fire insurance agents doing business in this State not compelled to obtain 
licenses.—Since the passage of the Insurance act of 1869, (Wagn. Stat.,732) an 
agent of a foreign fire insurance company, doing business in this State, is not 
liable to the penalty fixed by the statute (Wagn. Stat., Art. IV, p. 781, 3 4) 
for failing to procure a State license. 3 44, Art. III, of the actof 1869, (Wagn. 
Stat., 777-8) requiring the payment into the Insurance Department of certain 
fees and dues in lieu of other taxes, ete., embraced in its operation foreign as 
well as domestic companies doing business in this State, and had the effect of 
repefling Art. IV, so far as it required the procurement of State licenses by 
foreign companies. But such companies will continue liable under Art. IV, 
for fees, licenses and taxes for county and municipal purposes. 


Appeal from Chariton Circuit Court. 
Gage & Ladd, for Appellant. 
John 4. Hockaday, Attorney-General, for State. 
Kinley § Kinley, for Respondent. 
Waener, Judge, delivered the opinion of the court. 


This was an action instituted in the name of the State by 
the prosecuting officer of Chariton county, in October, 1873, 
to recover the penalty fixed by section 8, article 4, of chapter 
76, Wagn. Stat., for acting as agent of a foreign fire insurance 
company, without having first filed a statement and obtained 
a license. 

There were three counts in the petition based upon the 
violation of the statute for three different years. 

The defendant demurred to the petition, and the demurrer 
was overruled, and, the defendant refusing to answer over, 
judgment was rendered against him, and the penalty of five 
hundred dollars was assessed on each count, one-half for the 
benefit of the State and the other half to the county. 

The only question is whether the section under which the 
proceeding was instituted was repealed or modified by the 
subsequent act, organizing the insurance department. 

The insurance law, adopted by the Legislature, and ap- 
proved March 10th, 1869, covered the whole subject in refer- 
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ence to insurance matters, except that the power of counties 
and municipal corporations to tax insurance companies, as 
contained in chapter 90 of the general statutes, was still re- 
tained. 

The section in respect to taxation (Wagn. Stat., Art. IV, p. 
779) provides that “all agencies of foreign insurance com- 
panies doing fire, river or marine insurance within this State, 
shall on or before the first day of February in each and every 
year, deposit with the assessor of the county, and also of the 
city in which the office or agency of such company is located, 
a statement, verified by the oath of the agent of the foreign 
company, specifying the gross amount (after deducting al] re- 
turn premiums) of premiums received for insurance by such 
company or agent during the preceding year, up to the first 
of January immediately preceding such deposit of such state- 
ment, or for such fractional part of the year that such com- 
pany or agency may have been doing business in the State.” 
(§1.) 

The third section then provides that such gross amount of 
premiums, so received in the county and city in which the 
office of the agency is located, shall be subject to the levy and 
payment of such taxes of every kind, as other property is 
subject to for State, county and municipal purposes, which 
taxes shall be paid by such agent to the respective collectors 
within the time required by law for the payment of the gen- 
eral taxes. 

sy the fourth section it is declared, that upon the agent or 
agents of any foreign insurance company depositing with the 
assessor the verified statement required, and complying with 
the other provisions of the law, the clerk of the County Court 
of the county in which such agency is located, shall issue to 
him or them a license in the name of the State, for carrying 
on the business of his or their agency for the space of one 
year, which license, if demanded, shall be renewed from year 
to year, 

The eighth section provides that any agent of any insurance 
company, not incorporated by the Legislature of the State, 
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who shall neglect to comply with the law as embodied in the 
foregoing sections, or who shall neglect cr refuse to take ont 
the required license, shall forfeit and pay the sum of five 
hundred dollars for each offense, and it is made the duty of 
the collector of the county in which the office of the agency 
is located, to prosecute for the recovery of the forfeiture in 
the name of the State, to the use of the county and State in 
equal proportions. 

These were the essential provisions of the law in respect to 
licensing and taxing foreign insurance companies before the 
passage of the present act on insurance. (1 Wagn. Stat., 732.) 
They still prevail unless altered or repealed by this last named 
act, As this was the case of a fire insurance company, the 
third article applies to it. 

The first section of the article says, that any number of 
persons not less than thirteen in number, a majority of whom 
shall be citizens of this State, may associate and form an in- 
corporation, association or company for the following pur- 
poses, to-wit: First, to make insurance on houses, buildings, 
merchandise, furniture, and all other kinds of property against 
loss or damage by fire, ete. The section then enumerates 
other kinds of insurance in which the companies may engage, 
Provision is made for the regulation and mode of procedure 
of these companies, and in a subsequent part of the article 
the matter of foreign insurance companies is treated of. 

The forty-fourth section of the article then declares: “All 
companies doing business in this State under either of the 
classes or divisions of insurance business named in the first 
section of this act, or any part thereof, shall pay into the In- 
surance Department of the State all the fees and dues as re- 
quired by the provisions of this act, which shall be in lieu of 
all fees, dues or taxes to be collected for the benefit of the 
State under existing laws; but such companies shall, in all 
other respects, be subject to all existing laws relating to fees, 
licenses and taxation for county or municipal purposes.” 

The forty -fitth section of the act provides, that any agent 
or agents of any insurance company, who shall neglect or re- 























MAY TERM, 1875. 





State v. Beazley. 





fuse to comply with the requirements of the last preceding 
section, shall forfeit and pay the sum of two hundred dollars 
which may be sued for and recovered in the name of the 
State to the use of the county school fund; and the forty- 
sixth section repeals all parts of the general statutes, relating 
to the business mentioned in the first section above referred 
to, as to companies transacting such business, so far as they 
are inconsistent with the last mentioned act. 

The construction placed upon the forty-fourth section must 
determine this controversy. That section, if it applies to the 
company that the defendant represents, adopts a different rule 
from that under which this prosecution was had, and must 
necessarily lead to a reversal of the case. It provides that 
all companies doing business in this State under either of the 
elasses or divisions named in the first section, shall pay into 
the Insurance Department certain fees in lieu of others previ- 
ously collected by the State, and the taxes tocounties and mu- 
nicipalities shall be the same as had previously been paid. 

Defendant’s company was doing the business specified under 
one of the classes or divisions of the first section, but it is insist- 
ed that that section only applies to home companies or associa- 
tions formed under its provisions. But the forty-fourth sec- 
tion says,“all companies doing business in this State,” not com- 
panies organized under the laws of the State. The defend- 
ant’s company, though a foreign company, was “doing business 
in this State,” and, therefore, is properly included within the 
scope of the section. If there was any doubt as to this con- 
struction, it is certainly removed by reference to section 31 
of the act, which makes the legislative intent very plain. 
That section declares that every company doing the business 
mentioned in the first section of the act, or any part thereof, 
in this State, shall pay to the superintendent of the insurance 
department the following fees, which shall go to the support 
of said department: For filing the declaration required by 
this act on the organization of companies or associations, 
$50; for filing statement and certified copy of the charter re- 
quired of companies uot organized under the laws of this 
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State, $50; for filing supplementary, annual statement, $25, 
etc. Here the same language is employed as in the forty. 
fourth section, the words being “every company doing the 
business mentioned in the first section of the act,” and the 
subsequent provisions of the section show that all companies 
are efibraced, whether home or foreign, that are doing the 
business designated in this section. 

It results, therefore, that this proceeding was unauthorized 
so far as a forfeiture or penalty on the part of the State was 
eoncerned. The companies are still liable under the provi- 
sions of Art. IV, for all fees, licenses and taxation for county 
aud municipal purposes according to the forty-fourth section 
of Art. ILL, which modities the section under which the pro- 
ceeding was instituted. 

It follows that the judgment must be reversed and the cause 
remanded. The other judges concur. 





° 


Eveene L. Dewey, Plaintiff in Error, vs. Bensamin F. Caney, 
Defendant in Error. 
1. Bond—Action upon—All obligees must join.—Where an obligation is exe- 


cuted to two or more jointly, all the obligees must sue upon it. They cannot 
separate the liability and bring an action in favor of each. 


Error to Linn Circuit Court. 
4. W. Mullins, for Plaintiff in Error. 


[. Tne plaintiff had a right to snealone. There was no de 
fect of parties plaintiff. The petition shows that the dam- 
ages claimed by the plaintiff were sustained by him, and not 
as to any part thereof by Price or Leroy D. Dewey. In such 
case it is unnecessary to join all the obligees as plaintiffs. 
(High Inj., p. 558, § 963; Sturges vs. Knapp, 33 Vt., 486; 
Hill Inj., p. 76, § 26; citing Prader vs. Purkett, 13 Cal., 
588.) 
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S. D. Pratt & S. P. Huston, for Defendant in Error. 


I. There was a defect of parties plaintiff apparent on the 
face of the petition. The bond given by Carey to Thomas 
D. Price, L. D. Dewey and plaintiff, vested in them a joint 
right of action upon its breach—they could not sever and sue 
separately—bring separate actions. This is well settled as the 
unvarying rule of common law. (Baker vs. Jewell, 6 Mass., 
462; Montague vs. Smith, 13 Mass., 405; Robbins vs. Ayres, 
10 Mo., 538; Wells vs. Gaty, 9 Mo., 565.) 

II. This rule of the common law has not been changed by 
our code or statute. (Clark vs. Cable, 21 Mo., 223; Fowler 
vs. Kennedy, 2 Abb. Pr., 347; Dennis vs. Kennedy, 19 Barb., 
517.) 


Waener, Judge, delivered the opinion of the court. 


The petition alleges that defendant instituted a suit by in- 
junction against Thos. D. Price, Leroy D. Dewey and the 
plaintiff, and that upon his executing a bond to them a tem- 
porary injunction was granted; that upon a hearing of the 
cause the injunction was dissolved and the petition dismissed ; 
but no assessment of damages was had at the time of the dis- 
solution. This action is now instituted by the plaintiff alone 
on the bond to recover damages for alleged breaches. 

A demurrer was sustained to the petition because the other 
obligees in the bond were not made plaintiffs. 

Where an obligation is executed to two or more jointly, all 
the obligees must sue upon it. They cannot separate the lia- 
bility and bring an action in favor of each. If the plaintiff 
ean maintain this suit, then Leroy D. Dewey can maintain 
one, and Thos. D. Price still another, and thus the defendant 
will be harassed with three suits on the same obligation which 
was jointly made to the three persons. By our law all contracts 
are joint and several and a party may sue any one or more 
debtors against whom he hasa demand. But the principle has 
no application to the obligees in a contract,who must sue jointly 
as plaintiffs, Where the contract made by the obligor isa joint 
15—VvoL. Lx. 
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one, one obligee cannot make it a several obligation by su- 
ing alone. (Clark vs. Cable, 21 Mo. 223; Robbins vs. Ayres, 
10 Mo., 538; Wells vs. Gaty, 9 Mo., 561.) 

To permit one party to sue might result in great injury in 
a case of this kind. One plaintiff might recover the entire 
penalty of the bond, yet this would be no bar to another ac- 
tion by a plaintiff who was not a party to the suit; and as 
there could be no apportionment the party would be made liable 
for obligations that he never entered into. It is true that it 
may happen in some instances that one obligee has sustained 
more damage than some of his co-obligees, but this would pre- 
sent no insuperable objection, as under our practice act 1 
think the judgment might be adjusted so as to secure the re- 
spective rights of the parties. 

The judgment must be affirmed ; the other judges concur- 


ring. 





° 


Joun F. Hosen, Respondent, vs. Taz Hannizat & Sr. Jos. 
R. R. Company, Appellant. 


1. Wilson vs. Kansas City, St. Jo. & Council Bluffs R. R., ante p. 184, affirmed 
Appeal from Grundy Circuit Court. 
Oliver §& Carr, with W. P. Hall, for Appellant. 
M. A. Low, for Respondent. 
Vortss, Judge, delivered the opinion of the court. 


This case is identical in principle with the case of Reason 
Wilson vs. Kansas City, St. Jos. & Council Bluffs R. R. Co., 
decided at the present term of this court; and for the reasons 
given in the opinion in that case the judgment in this case is 
also affirmed. 

The other judges concur. 
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Wituiam R. Coatr, et al., Respondents, vs. Tak Hannmar & 
Sr. Joseru Raitroap Company, Appellant, 


1. Railroads—-Palent smoke stacks—Fires communicated by particular engine-- 
Proof as to fires caught from other locomotives.--In suit against a rail- 
road company for damage caused by tle escape of sparks from a locomotive, 
testimony offered to prove the insufficiency of the engine or the negligence of 
the engineer by showing that fire had escaped from other locomotives of a 
similar pattern was rejected as collateral and incompetent. 

2, Action for waste by a tenant at will against a stranger.—A tenant at will or by 
sufferance is not liable to his landlord for waste committed by a stranger, and 
will have no action against the stranger therefor. 

8. Instructions calculated to confuse, ete-—Instructions substantially given in anoth- 
er form, and those calculated to confuse or mislead, are properly rejected. 

4. Damage— Destruction of property by fire escaping from locomotive—Presump- 
tion of negligence.-—The settled law of this State is that proof of the destruc- 
tion of property, by fire escaping from a locomotive, raises a prima facie case 
of negligence, which defendant must rebut by proof showing absence of neg- 
ligence. Whether this is done is a question for the jury. 


Appeal from Buchanan Circuit Court. 
M. Oliver, with W. P. Hall, tor Appellant. 


The prima facie case of negligence could be rebutted by 
showing that the locomotive doing the damage had the best 
and most approved machinery in good condition, and was in 
the care of skilful and prudent men. (87 Mo., 287; 46 Mo., 
456; 45 Mo., 352.) Evidence of fires caused by defendant at 
other times and places is inadmissible, unless it be shown that 
the other fires were set by the engine causing the damages 


complained of. (4 Md., 242; I. Redf, Rail., 476.) 
H. M. Ramsay, with W. H. Sherman, for Respondents. 


The defendant having introduced testimony tending to 
show that all its engines had been for four years supplied with 
the most improved machinery and appliances for preventing 
fire, and that fire could not escape from its engines, it was com- 
petent for plaintiff to rebut that testimony by showing the 
frequent occurrence of fire produced by defendant’s passing 
engines, provided with the same improved spark arresters. 
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The instructions given by the court, on motion of plain- 
tiffs, were proper, and presented the law under the facts 
of the case, and, in connection with the instructions given on 
defendant’s side, presented the case fairly to the jury. (See 
Fitch vs. Pacific R. R., 45 Mo., 322; Bedford vs. Hann. & St. 
Jo. R. R., 46 Mo., 456; Clement vs. Hann. & St. Jo. R. R., 
58 Mo., 366.) 

The court properly instructed the jury that plaintiffs were 
entitled to recover for the negligent burning of the fence by 
defendant. Plaintiffs, it is true, were tenants on the farm 
when the fence was destroyed, but as tenants they were an- 
swerable to the landlord for the destruction of the fence. 
(See Mason vs. Stiles, 21 Mo., 378; 4 Kent Com., 77; Tayl. 
Ld. & Ten., §§ 178, 344.) 


Vortxs, Judge, delivered the opinion of the court. 


This action was brought to recover damages from the de- 
fendant for the burning of several stacks of hay and a string 
of fence, made of posts and planks, alleged to be the property 
of the plaintiffs, which, it was alleged, was burned by fire es- 
caping from a locomotive used by plaintiff on its railroad. 

The defendant, in its answer, does not deny that it is a cor- 
poration owning, using and occupying a railroad as is charged 
in the plaintiffs’ petition ; but it denies all other material alle- 
gations in the petition. 

The case was tried by a jury. 

The plaintiffs introduced evidence tending to prove that they 
jointly owned eight stacks and a large rick of hay, situate a 
short distance north of defendant’s railroad, in Buchanan 
county, State of Missouri; that there were about forty tons 
of the hay which was worth from $8 to $10 per ton ; that on 
the 20th day of October, 1872, the hay was burned by fire es- 
caping from a locomotive which propelled a train of cars 
on defendant’s railroad, which was run and conducted by 
the agetits of defendant, and which had passed said stacks 
just before the fire was discovered. The petition alleged that 
the same fire burned up a fence situate on the farm where the 
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hay was situated ; that the fence was constructed of plank and 
posts; that the fence and farm on which it was situate were 
the property of Mrs. Corby; that plaintiffs had rented the 
farm of Mrs. Corby and were in possession of the same as her 
tenants; that the fence burned was worth over one hundred 
dollars; that the fire took place about sundown on the even- 
ing of the 20th of October, 1872, and the witness thought that 
the train which had just passed was a passenger train, but was 
not certain. 
The defendant, on its part, introduced evidence tending 
to show that locomotive No. 6, on defendant's road, left St. © 
Joseph on the 20th of October, 1872, propelling a train of cars, 
about thirty minutes after five o’clock in the evening,and passed 
the point on the road opposite where plaintiffs’ hay was situate 
about six o’clock in the evening; that it was a passenger train ; 
that said locomotive, No. 6, was a good, safe locomotive ; that 
it was supplied with the most modern and safe chimney and 
spark arrester in use, and was one of the safest contrivances 
to prevent the escape of fire from a locomotive running on a Re 
railroad, now in use. The evidence further tended to prove 
that the said locomotive, numbered six, was run by’a good, 
safe engineer, and other employees, ete. 
On crogs-examination of the defendant’s witness by plain- 
tiffs’ attorney he stated that the defendant had used the same 
kind of spark arresters on all of their engities for four years, 
which was used on said engine numbered six. Only the one 
witness was examined by the defendant and he was shown to 
be defendant’s master mechanic at the west end of its road. 
After the evidence was closed on the part of the defendant, 
the plaintiffs called two witnesses, of whom he asked the fol- 
lowing question, to-wit: “ Did you, in the fall of 1872, see 
any other fires, than the one in controversy, along the line of 
defendant’s railroad, in the neighborhood of the fire started 
by the defendant’s engine?” ‘To this question the defendant 
objected on the ground that the evidence attempted to be 
elicited was irrelevant and immaterial, and would not tend to 
prove the condition of the engine from which the fire escaped 
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which burned plaintiffs’ property, or to show that the agents 
conducting the same, acted carelessly or negligently, or to re- 
but the evidence of defendant which tended to prove the ab- 
sence of negligence of the defendant in reference to the en- 
gine numbered six, or the agents thereon. 

This objection was overruled and the witnesses were per- 
mitted to testify that they had known other fires to take place 
along defendant’s railroad in the vicinity of the place where 
plaintiffs’ hay was burned, during the fall of 1872. The de- 
fendant at the time excepted. 

The court, at the instance of the plaintiffs, gave the jury 
instructions as follows: 

1. “If the jury believe from the evidence, that plaintiffs’ 
hay and fence described in the petition, were burned on or 
about the time mentioned in the petition, and that the fire 
which caused the injury sued for was set by or escaped from 
a railroad engine being run by the defendant on its railroad, 
then the jury will find for plaintiffs, unless the jury further 
believe from the evidence that snch fire was caused without 
any negligence on the part of defendant’s servants or employ- 
ees; and the burden of proving such want of negligence rests 
upon the defendant.” 

2. * Thongh the jury believe from the evidence that the en- 
gines of defendant were supplied witha ‘spark arrester’ and 
other contrivances, to prevent the escape of fire from the en- 
gine, of the most approved pattern and style; yet if the jury 
believe from the evidence that the employees or servants of 
defendant, operating its locomotive and train of cars at the 
time of the fire mentioned in the petition, failed or neglected 
to exercise due care and caution in so operating and running 
siid locomotive and train of cars, and that from such want of 
due care and cantion, the said fire was communicated by said 
locomotive or train to the hay and fence of plaintiffs, described 
in the petition, then they will find for the plaintiffs.” 

4. “The court instructs the jury that if they believe from 
the evidence that plaintiffs’ property was destroyed by fire, 
thrown from a passing engine of defendant while being run 
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on defendant’s railroad, then the jury may presume negligence 
on the part of defendant.” 

5. “If the jury find for plaintiffs, they will assess the dam- 
ages at the value of the hay and fence at the time it was 
burned.” 

6. “The jury are the sole judges of the weight of the evi- 
dence, and the credibility of witnesses, and if the jury believe 
any witness has wilfully sworn falsely about any material fuct, 
they may disregard the whole of such witness’ testimony.” 

The defendant, at the time, objected to all and each of the 
foregoing instructions, and its objection being overruled it ex- 
cepted. 

The court then, at thé instance of the defendant, gave the 
following instructions : 

1. “ Defendant is not compelled to provide engines which 
will absolutely or entirely prevent the escape of sparks or fire, 
but only such engines as experience has shown to be the best 
in use.” 

2. “If the jury believe from the evidence that the damages 
claimed are caused-by the fire escaping from defendant’s en- 
gine; and find further that the engine was in good order, prop- 
erly constructed and supplied with the best appliances in use, 
to prevent the escape of fire, then defendant was not guilty of 
negligence, in such escape of the fire, and is not liable; unless 
the fire escaped through negligence of the agents and serv- 
ants of the defendant in managing the engine and machinery.” 

3. “The court instructs the jury on behalf of the defend- 
ant, that in order to charge the defendant, the plaintiffs must 
affirmatively show, by a preponderance of evidence, that the 
fire which caused the damage for which this suit is brought 
escaped from the engine of defendant.” 

The defendant also asked the court to give the jury a num- 
ber of instructions which were refused by the court, among 
which were the following: 

“The court instructs the jury that if they find for the plain- 
tiffs they will not include in their verdict any sum as compen- 
sation for fence, fencing boards or fence posts, or for the cost 
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of erecting a new fence in the stead of the one burned; and 
as to that item plaintiff cannot recover.” 

“The court instructs the jury that the burden of proof 
is upon the defendant, to show the competency and care- 
fulness of its servants and agents, and the proper condition 
and most improved make of engines and machinery to pre- 
vent the escape of fire; that after this has been done. it rests 
on the plaintiffs to show that the damage complained of by 
plaintiffs was caused by the negligence of defendant’s agents 
or servants, and that there is no inference in favor of plain- 
tiffs.” 

The jury found for the plaintiffs and assessed their dama- 
ges at the sum of three hundred and eighty five dollars, upon 
which judgment was rendered. 

In due time, defendant filed its motion for a new trial, which 
was overruled by the court and the defendant excepted and 
appealed to this court. 

The first question presented by the record, for considera- 
tion in this court, is as to the propriety of the action of the 
court in permitting the plaintiffs to prove on the trial that 
other fires had happened along the line of the defendant’s rail- 
road during the fall of the year 1872, in the vicinity of the 
place where the plaintiffs’ hay was burned, which was caused 
by the escape of the fire from some of defendant's engines. 

It is insisted by the plaintiffs, that this evidence was admis- 
sible to rebut the evidence of the defendant tending to prove 
the absence of negligence on its part. The evidence in the 
ease clearly shows that if the fire was communicated to the 
plaintiffs’ hay, by sparks or fire escaping from the defendant’s 
engine, it was so communicated from engine numbered six, 
which had just passed the place when the fire was discovered. 
The evidence in chief of the only witness examined on the 
part of the defendant, was directed to the proof of facts to 
show that said engine numbered six, was a good, safe engine 
which was supplied with the most approved “spark arrester,” 
aud that it was, at the time of the fire, manned by competent 
and careful servants, etc. The evidence elicited by the cross- 
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examination of the witness by the plaintiffs elicited the fact 
that all the locomotives or engines, used on the defendant’s 
road, were provided with the same kind of “spark arresters.” 

The plaintiffs, in order to rebut the evidence thus brought 
out by themselves, claim that they had a right to prove that 
other fires had occurred along the railroad of defendant, cansed 
by the escape of fire from some of the defendant’s engines. 
This evidence, it seems to me, was collateral to the issues in 
the case. ‘To prove that some one of defendant’s engines was 
insufficient, or that the hands on some of said engines had so 
carelessly conducted the same as to permit the escape of fire, 
is not competent evidence to prove that the persons conduct- 
ing engine No. 6, on the 20th of October, 1872, were negli- 
gent, or that the said engine was insuflicient ; and said evi- 
dence conld not be made competent by the attempt thereby 
to rebut evidence which was wholly immaterial, and which 
had been elicited by the plaintiffs. The evidence was collat- 
ersl and ought to have been excluded by the court. (Balti- 
more & Susquehanna R. R. Co. vs. Woodruff, 4 Md., 242 ; and 
cases there cited.) 

It is next objected by the defendant that the court, by the 
fifth instruction given on the part of the plaintiff. told the jury 
that if they found for the plaintiffs they should find for them 
the value of, not only the hay burned, but also for the fencing 
consumed on the farm occupied by the plaintiffs at the same 
time. ; 

The plaintiffs insist that, as they were tenants of Mrs. Corby, 
who, it is admitted, was the owner of the farm and of the fene- 
ing consumed, they were liable to her for the fence, and were 
bound to her to repair, althongh the act causing the waste was 
committed by a stranger; and that as they are, liable to their 
landlord for the waste committed by a stranger, they have an 
action over against said stranger, to recover the amount of the 
damage done by the waste. It may be, and has been so held, 
that a tenant for life and tenants for years are liable for waste 
committed during their terms, even by a stranger, or by whom- 
soever it may be committed, except where it is caused by the 
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act of God or the public enemies. (Mason vs. Stiles, 21 Mo., 
874; 4 Kent, 77; Davis vs. Smith, 15 Mo., 468.) 

It has also been holden that the tenants, being bound to an- 
swer in such cases, to their landlord, in the full value of the 
waste committed, were entitled to recover a like amount 
against the stranger by whose act the waste was committed, 
(Austin vs. Hudson River R. R. Co., 25 N. Y. 334; Cook vs. 
The Champlain Transportation Co., 1 Denio, 91.) 

The 10th section of the statute of this State, concerning 
“contracts and promises,” has not changed the law in this res- 
pect, at least as to the destruction of fences, etc., on a farm. 
In the case under consideration, however, the evidence fails to 
show under what kind of lease or tenancy the plaintiffs were 
in possession of the land and of the fence destroyed. It is 
not shown whether they were tenants for life or for vears, or 
whether they were merely tenants at will or by sufferance. It 
should have been shown, by the evidence, what was the na- 
ture of the tenancy by which the plaintiffs held the premises 
injured; for if they were only tenants at will, they were not 
liable for waste committed by a stranger. In the case of 
Harnett vs. Maitland (16 Mason, Mees. & W., 256), the learn- 
ed judge delivering the opinion, in discussing the very ques- 
tion in this case, remarked, “ we are all of opinion, however, 
that the declaration is defective, on general demurrer, for not 
bringing the case within the class of persons who are liable 
for the permissive waste, for want of an averment that the de- 
fendant was tenant for life or years, it being agreed on all 
hands that a tenant at will is not liable for permissive waste.” 

In the present cage, the plaintiffs should have shown, by the 
evidence, that they held by the kind of tenaney which would 
make them liable for permissive waste. Having failed to 
show such tenancy, the court erred in instructing the jury to 
find the value of the fence, and in refusing to give the instrue- 
tion asked by the defendant on the same subject. 

The defendant also insists that the court erred in refusing 
the instruction asked by it as secondly copied herein as in- 
structions refused. It is sufficient to say that the principle 
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attempted to be asserted by that instruction had been better 
given in the second instruction given on the part of the de- 
fendant. The instruction refused was calculated to confuse a 
jury by its manner of shifting the issues on the different par- 
ties. ' The law, as settled in this State, is, that where it is 
proved that the property was destroyed by fire escaping from 
the defendant’s engine, a prima facie case of negligence is 
made out; that the burden is then thrown on the defend- 
ant, by its evidence, to rebut the presumption of negligence 
by showing the absence of negligence.) Whether this is done 
by the evidence is a question for the jury which can be deci- 
ded by them, without shifting the burden from one party to 
the other, as the evidence progresses, and as seems to be con- 
templated by the instruction refused. (Bedford vs. Hann. & 
St. Jo. R. R. Co., 46 Mo., 456; Clemens vs. Hann. & St. Jo. 
R. R. Co., 53 Mo., 366, and cases cited.) 

The instructions given by the court, when all taken together 
seem to conform to the law as Jaid down in the cases above 
referred to, except the one hereinbefore specially referred to. 

For the errors hereinbefore stated the judgment will be re- 
versed and the case remanded ; the other judges concur. 
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Harrierr Devorsz, Respondent, vs. Jonn Sniwer, ef al. 
? ’ >] ’ 
Appeilants. 


1. Equity—Jurisdiction—Dower—Fraud.—Courts of equity have jurisdiction 
of actions to set aside conveyances obtained by fraud, and to secure assign- 
ment of dower. 

2. Land and land titles—Deed obtained without knowledge of grantor— Assent 
presumed after knowledge of record and acquiescence in occupation by grantee.— 
Semble, that although the grantor in a deed does not actually deliver it to 
the grantee, yet if he is afterwards aware of its being recorded, and of occu- 
pation of the land by the grantee for a long period of years, his assent may be 
presumed, 

3. Conveyances—Married women— Acknowledgment—Delivery.—The consent of 
a married woman to the delivery of a deed executed by her, is evinced by her 
acknowledgment, which is the only way known to our law by which the con. 

sent of a femme covert can be exhibited. 
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Appeal from Holt Circutt Court. 
T. H. Parrish, for Appellants. 


I. The plaintiff cannot recover in this form of action. She 
could only sue at law for maintenance or possession, upon 
failure of John Devorse or his representatives to perform the 
conditions of the contract. (Moore vs. Wingate, 53 Mo. 339- 
441, and authorities cited; Messersmith vs. Messersmith, 22 
Mo., 370; Livingston vs. Tompkins, 4 Johns. Ch. R., 415.) 

If the facts set up in plaintiff's petition are true, 7. e. if her 
husband died seized of the land, and slie has not relinquished 
her dower therein, then her right to dower upon the death of 
her husband became absolute, and her right of action in law 
for the admeasurement thereof or for possession was com- 
plete, and her rights in the premises could not be aided or in 
any manner affected by a court of equity. (Wagn. Stat., 
538, §§ 121-4, 127.) 

If. Admitting that the deed was not delivered, and that 
John Devorse, in his life-time, entered upon condition which 
was never performed, then the title of the land was never 
vested in him and the title never passed, and the plaintiff 
had a complete and adequate remedy at law, for the admeae- 
urement of dower. If she had a complete and adequate 
remedy at law, she cannot invoke the aid of acourt of equity. 
See authorities above cited. (Maguire vs. Tyler, 47 Mo., 
115-129; Peak vs. McLaughlin, 49 Mo., 162; Janney vs. 
Spedden, 38 Mo., 395.) 

III. A grantor will not be permitted to put his grantee in 
possession of real estate under contract, stund by, and permit 
him to expend money in making improvements, receive the 
consideration for the land sold, and then treat the whole trans- 
action as a nullity and recover back the land. (Grumley vs. 
Webb, 48 Mo., 562; Herriford vs. National Bk. of Mo., 53 Mo., 
330; Taylor vs. Zepp, 14 Mo., 482; Newman vs. Hook, 37 
Mo., 207; Bunce vs. Beck, 46 Mo., 327; St. Louis Gas 
Light Co. vs. St. Louis, 46 Mo., 121.) 

































MAY TERM, 1875. 





Devorse v. Snider, et al. 





S. W. Collins, for Respondent. 


I. As this action was brought by plaintiff to have the deed 
of Daniel Devorse and plaintiff, his wife, cancelled upon the 
ground of fraud, a court of equity, and no other, has juris- 
diction. 

II. The plaintiff had a right to bring her action in chancery 
to have this deed set aside so that she might afterwards pro- 
ceed at law to have her dower assigned in the premises. (Da- 
vis vs. Davis, 5 Mo., 184; Tucker vs. Tucker, 32 Mo., 464; 
Teubner vs. Moller, 12 Mo., 528; 18 Mo., 389; 1 Sto. Eq. 
Jur., 628.) | 

III. An action for dower is not barred by statute of limita- 
tions. (See 32 Mo., p. 357.) 

The husband, Daniel Devorse, had no right to deliver or 
acquiesce in the delivery of said deed when it was contrary to 
the stipulation upon which plaintiff had been induced to sign 
and acknowledge it. 


SuErwoop, Judge, delivered the opinion of the court. 


The plaintiff is the widow of Daniel Devorse, deceased, 
and brought her action to set aside a deed to certain land. 

This deed bears date and is acknowledged in January, 
1853, recorded in 1859, is in the usual form of deeds with cov- 
enants of general warranty, and expresses a consideration of 
$200. 

The petition charges that this deed was executed and ac- 
knowledged by the decedent and herself, and was made in 
pursuance of a parol contract bgtween her husband and her- 
self and John Devorse, now deceased, a son of her husband, 
that the son and grantee should, before the deed was delivered 
to him, enter into a bond to keep and maintain his father and 
herself during their natural lives; that the grantee never exe- 
cuted the bond, nor provided for their maintenance; that the 
deed was never delivered, but remained in the possession and 
control of the grantors, for a long time after its execution, and 
until the grantee secretly and fraudulently obtained posses- 
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sion thereof and placed the same on record without the know]l- 
edge or consent of either plaintiff or her husband; and that 
by reason of the premises she was entitled to dower in the 
land and the equitable relief prayed for. 

The defendants are Mary Snider, widow of John Devorse, 
deceased, and John Snider, with whom she has intermarried 
since the death of her husband, and Mary and Levi Devorse, 
jr., minor children and only heirs at law of John Devorse, 
deceased. 

The adult defendants answered, denying the chief allega- 
tions of the petition, as to the promised execution of the bond 
referred to, and as to the non-delivery of the deed, and as to 
its having been fraudulently obtained, etc. ; and as a further 
defense it was alleged in the answer, that the deed in question 
was executed and delivered by Daniel Devorse, deceased, and 
plaintiff, to John Devorse, deceased, in consideration that the 
latter would discharge certain debts then owed by his father, 
and would support during their natural lives his father and 
plaintiff; that these agreements, as to the payment of the 
father’s debts, had been fully complied with during the life- 
time of John Devorse, deceased, who, while he lived, pro- 
vided both his father and plaintiff a good and comfortable liv- 
ing; and after the death of John Devorse the plaintiff was 
offered both by Mary Snider and her present husband a like 
good and comfortable home and living, but she refused to ae- 
cept the same. 

Peaceable possession of the land under the deed for over the 
period prescribed by the statute of limitations by John De- 
vorse, under whom defendants claimed, was also alleged. 

The plaintiff denied the allegations of this answer in her 
reply. 

A guardian adlitem, it would seem, was appointed tor the 
infant defendants, but no answer on their behalf was filed; 
in fact, judgment by defanlt was taken against them. 

The court rendered a decree in favor of plaintiff, finding, 
“that said Daniel Devorse at the time said deed was made, 
was the owner in fee simple of said land, and plaintiff was in- 
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duced to sign and acknowledge said deed upon the represen- 
tations and understanding that she and her husband were to 
be supported off said place by said John Devorse, and that 
suid deed was not to be delivered or go into effect. until the » 
conditions were complied with, and said John Devorse, secret- 

ly and unknowingly, fraudulently obtained possession of said 

deed, so far as plaintiff was concerned; that the court 

does further find, that said deed was valid and binding so far 

as Daniel Devorse was concerned; and that all the interest 

which said Daniel Devorse then had in suid lands, passed by 

virtue of said deed to said John Devorse.” 

It was further found “that plaintiff's right of dower in and 
to said lands did not pass by virtue of said deed,” and it was 
accordingly ordered adjudged, etc.; that the deed was fraud- ‘ 
ulent and void as to plaintiffs right of dower, and was to be 
for naught held so far as concerned that right and its enforce- 
ment. 

There is no doubt but that courts of equity in cases of this 
character have jurisdiction. (Davis vs. Davis, 5 Mo., 183; 
Swaine vs. Perine, 5 Johns. Ch., 482.) 

And the doctrine is broadly asserted, that courts of equity, 
aside from cases involving accident, mistake, or fraud, have 
concurrent jurisdiction with courts of law in all cases of dower. 
(1 Sto. Eq. Jur., § 626.) How far this doctrine is susceptible 
of qualification, owing to the existence of special statutory 
regulations, it is unnecessary now to determine. Itis enough 
to say that there is no validity in the objections which have 
in the present instance been raised to the petition on the score 
of jurisdiction. 

The court below in effect found that the deed was delivered 
with the consent of Daniel Devorse ; and the testimony, al- 
though not showing an actual delivery by him of the deed, 
yet shows that after ascertaining that it had been recorded, 
his assent thereto was evinced in a variety of ways, for a long 
period of years, during which time John Devorse cultivated 
and improved the place and acted as its owner, if a prepon- 
derance of the testimony furnishes any guide to such conclu- 
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sion, And the consent of the plaintiff to the delivery of the 
deed, was shown by her acknowledgment thereof; the only 
mode known to our law whereby such consent on the part of 
a femme covert can be exhibited. (1 Wagn. Stat., p. 275, 
$$ 13, 14.) 

It was therefore wholly immaterial whether the plaintiff, 
after duly acknowledging the deed, gave her subsequent ver- 
bal assent to its being recorded, or whether such recording 
took place without her knowledge. 

It is not intended to deny that circumstances might arise 
in which a court of equity would feel impelled to interfere, 
when an attempt was being made to defraud a wife of her 
dower—for dower is favored in equity as well as at Jaw ;—but 
such a state of facts is not presented by the evidence be- 
fore us. There are, it is true, some circumstances not alto- 
gether free from suspicion attendant on the recording of the 
deed, as shown by the expressed wish of John Devorse to 
keep the fact of the deed having been put to record a seceret ; 
but there were so many motives which may have prompted 
the grantee to secrecy, that we will not assume from that cir- 
cumstance alone that the design was in contemplation of de- 
frauding the plaintiff of her dower, and it is only upon this 
theory that the decree of the trial court can be upheld. 

The testimony tends strongly to show that the deed in 
question was made to defraud the creditors of the grantor, as 
shown by his repeated declarations to that effect; but this 
affords no ground for declaring the deed inoperative to pass 
dower. 

Nor could we uphold the decree entered below, even were 
it based on the theory of the defendant’s answer, as it does 
not appear from the testimony of any witness when the con- 
tract referred to was made, nor with any degree of certainty, 
what were its terms. If made subsequently to the delivery, as 
it certainly was subsequently to making the deed, it would, 
aside from any objections which readily occur in reference to 
the statute of frauds, be void for lack of consideration. If on 
the other hand, the supposed contract were made at the same 
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time as the deed, the admission of the former would over- 
throw the rale which forbids the incorporation of a contem- 
poraneous aud incongruous parol agreement with the terms 
of a written instrument. (Huse vs. McQuade, 52 Mo., 388; 
1 Greenl. Ev., § 277.) 

Again, the finding of the court shows that a contract, utterly 
incapable of performance, was entered into between the con- 
tracting parties; for, if the “deed was not to be delivered or 
gointo effect until the conditions were complied with,” and 
those conditions could not be fulfilled till the death of both 
plaintiff and her husband, it is extremely difficult to see who 
would perform the friendly office of delivering the deed to 
the grantee. (3 Washb. R. Prop., p. 254, 20a.) 

Judgment reversed. All concur. 
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Lyman W. Divsmore, Respondent, vs. Livingston County, 
Appellant. 


1. Contract— Work done for county under—Approval of by Commissioner— Alle- 
gation as to—Suit on quantum valebat— Opinion of Commissioner in case of. 
—In suit against a county under a contract for public work, where by the terms 
of the agreement the work was to be done to the satisfaction of a commis- 
siover, his approval must be alleged and proved, unless plaintiff claims that 
his rejection of the work arose from caprice or malice, and was without foun- 
dation; in which case such fact may be alleged anda recovery stil] had in 
equity. Were the action brought against the county merely on the guanfum 
valebat, the opinion ofthe commissioner would have no more binding authority 
than that of any other witness. 

2. County bridge— Opening of with consent of county—Claim for damages against 

builder— Waiver of.—The mere fact that a county bridge is thrown open to 

public travel with the consent of the County Court, does not constitute a waiver 
on the part of the county of a claim of damages against the builder for delay 
in finishing it. 

Parol agreement as to interest not binding, when.—Proof of a parol understand- 

ing that the borrower of money should pay ten per cent. interest thereon, is 

incompetent. Such an agreement, in order to have binding force, should be 

in writing. (Wagn. Stat., 783, 3 2.) 

16—voL. LX. 
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Appeal from Daviess Circuit Court. 


Collier & Mansur, for Appeilant. 


I. A fair construction of the statute (Wagn. Stat., 783, § 2), 
does not require that the payor any more than the payee 
(who in notes never does) shall sign the writing. 

II. Respondent, in open County Court, contracted with ap- 
pellant to pay ten percent. The contract was entered of re- 
cord, and was necessarily in writing. 


M. .4. Low, for Respondent. 


I. It required a promise in writing to make plaintiff liable 
to pay ten per cent. interest. 

II. The instructions, declaring that the bridge must have 
been completed to the entire satisfaction of the road com- 
missioner, were properly refused. As the county concluded 
to accept and complete the bridge. it did not matter whether 
the bridge commissioner was satisfied or not. 


Napron, Judge. delivered the opinion of the court. 


This was an action to recover a balance alleged to be due 
from Livingston county, on a contract for building a bridge 
across Grand River, at a point called Jimtown. 

The petition averred a compliance with all the conditions 
of the contract. 

The answer denied this and set up as a connter-claim, or 
alleged breaches of the contract sued on; first, that the 
bridge had not been completed according to the contract, and 
the specification therein, and that the county had to expend 
$1,724.06 to complete the bridge; second, that the county 
advanced to the plaintiff $1,000 as part payment, for which 
said plaintiff agreed to pay 10 per cent. interest until the 
completion of the bridge, and that the plaintiff has not finished 
the bridge, nor has it been accepted by the county, and there 
is due from plaintiff the sum of $650 as interest ; third, that 
an additional $1,000 was advanced, for which interest is 
claimed as due, amounting to $640; fourth, that the plaintiff 
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by the contract agreed to bnild a breakwater of stone, at the 
center pier of the bridge, but failed to do so, by which defend- 
ant was damaged $2,000 ; fifth, that plaintiff agreed to build 
the center pier of said bridge upon the bed rock of the river, 
if the same could be found, if not found, then to drive piles 
if bottom could be found in which they could be driven deep 
enough to hold them, otherwise to build a crib or platform of 
timber laid crosswise on each other to make a foundation ; 
but plaintiff did not build said pier in either of said modes, 
but built on a foundation of cross timbers laid upon a sand 
bar; that by reason thereof the bridge was unsafe, and it be- 
came necessary to rip-rap the pier, which rip-rapping cost the 
defendant $1,412.25, and the defendant claims damages for 
$5,000 ; sixth, that the plaintiff by contract was required to 
complete the bridge on or before the first day of March, 1867, 
which was afterwards extended by defendant’s consent to 
January Ist, 1868, but the bridge was never completed, and 
the defendant was damaged thereby in the sum of $2,500. 

There was a replication filed to all the new matters alleged 
in the answer; anda trial before a jury, and the plaintiff had 
a verdict for $1,345. 

It is unnecessary in the view we have taken of the case, to 
recite the testimony on the trial, which was somewhat con- 
flicting. 

The instructions given to the jury were generally correct. 

The main questions of law presented by the record depend 
upon the propriety of the second and fourth instructions 
given for the plaintiff, and the rejecting of the sixth asked 
by defendant, and upon the exclusion by the court of certain 
orders entered on record by the County Court of Livingston 
County, in regard to the payment of interest on an advance 
of $2,000 to plaintiff before the completion of the bridge. 

The second instruction given was, “ The court instruets the 
jury that the term, ‘to the complete satisfaction of the commis- 
sioner,’ used in the contract, means according to the contract 
and specifications in a thorongh and substantial manner.” 
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Where parties agree to abide by the decision or opinion of 
an architect, engineer or commissioner of any kind, in regard 
to the correspondence of the work done with the contract, in 
an action on such contract, the approval of the person selected 
by both parties to determine this, must be averred and proved. 
If the disapproval or rejection of the work arises from cap- 
rice or malice, and is really without foundation, such facts 
may be alleged and a recovery still be had in equity. (2 Sto. 
Eq., 1457a-1457b; Herrick vs. Belknap, 27 Verm., 673; 
Neenan vs. Donoghue, 50 Mo. 495; Estel vs. St. Louis & 8. 
E. R. R. Co., 56 Mo., 282; Yeats vs. Ballentine, 56 Mo., 
531; Lowe vs. Sinklear, 27 Mo., 309.) 

In an action for the value of the work and materials, the 
opinion of the commissioner would be entitled to no more 
weight than that of other witnesses. (Yeats vs. Ballentine, 
56 Mo., 531.) 

As this was an action on the contract, the second instrne- 
tion was wrong, and if the contract, in fact, required the work 
on this bridge to be done to the satisfaction of the commis- 
sioner, the error of this instruction would require a reversal 
of the judgment; but after a very careful examination of the 
contract and specifications, as found in the record, 1 have been 
unable to find any such requisition in either. It seems strange 
that the counsel on both sides and the court should have 
agreed that these terms were in the contract; but, as copied 
in the record, the words “ to the satisfaction of the commis- 
sioner” are found only in one of the specifications in regard 
to another bridge with which this controversy has nothing to 
do. The instruction was therefore a harmless abstraction. 

The fourth instruction given for the plaintiff is as follows: 
* The court instructs the jury, if they find from the evidence 
that the plaintiff Dinsmore completed said bridge according 
to the contract and specifications in a thorongh and subtantial 
manner, on or about the 26th day of May, 1868, and the 
county of Livingston, by permitting the same to be used by 
the traveling public, and by exercising other control over said 
bridge, accepted the same, then the jury will find for the 
plaintiff.” 
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The sixth instruction asked by the defendant, and refused 
by the court, was this: “It is admitted by the pleadings that 
the bridge was to be finished for public use on or before the 
first day of January, 1868, and if the jury believe from the 
evidence that the plaintiff did not complete said bridge at or 
before said date, they will find for defendant, upon its coun- 
ter-claim, in that behalf, such damages as, from all the facts 
and circumstances in evidence, they may believe defendant 
has sustained by reason of the failure of the plaintiff to com- 
plete said bridge on or before said Ist day of January, 1868.” 

The fourth instruction, copied above, seeins to assume that 
the reception of the bridge, indicated by allowing the public 
to pass over it, and by the court, through the commissioner or 
road overseer, proceeding to have certain work done on what 
was thought to be defective about the abutments and middle 
pier of the bridge, was a waiver of all damages resulting from 
the delay of the plaintiff for four months and upwards, in the 
completion of the bridge. Itis not very apparent what dam- 
ages this delay could have occasioned, except in the additional 
work, the cost of which the court allowed the county in other 
instructions ; but the sixth instruction should have been given 
because the facts authorized it, and it was unquestionably 
the law. 

There was in fact no formal acceptance of the work. The 
plaintiff was notified to do certain work about the middle 
pier and the abutments, which he declined or failed to do; 
and, thereupon, the CountyCourt had the work done by others. 
The commissioner, it seems, was dissatisfied with the bridge. 
The mere fact that the public used the bridge by consent of 
the court, and of the plaintiff, could hardly be regarded as a - 
waiver of a claim of damages occasioned by delay, if any such 
were sustained. The County Court, as agents for the county, 
would hardly be authorized to prohibit travel over a bridge, 
because they had a claim against the builder for his not com- 
pleting the bridge within the time specified in his contract; 
and opening the bridge to the public is no indication of an 
abandonment of any claims reserved for consideration in a 
final settlement with a contractor. 
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The rejection of certain records of the County Court, in 
which advances of $2,000 to the plaintiff are recited to have 
been made, with the understanding that the plaintiff would 
pay 10 per cent. interest on them till the contract was com- 
pleted, was in our opinion right. 

The second section of our statute concerning interest 
(Wagn. Stat., p. 783) provides that “parties may agree in writ- 
ing for the payment of interest, not exceeding 10 per cent. 
per annum, on money due, or to become due, on any contract.” 
These orders of the County Court did not bind the plaintiff. 
His reception of the money advanced could not create such 
an obligation. It must be in writing, and of course the party 
to be bound must indicate his obligation in writing ; but there 
was no written obligation on the part of the plaintiff to pay 
this interest. 

It is unnecessary to notice the affidavits filed with the mo- 
tion fcr a new trial, on the ground of newly discovered evi- 
dence, as the case must be remanded. 

Judgment reversed and the case remanded. The other 
judges concur, except Judge Sherwood, absent. 
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Saran K. Townsenp, Apministratrix, ETo., Appellant, vs. 
Joun H. Townssenp, Survivine Partner, Ero., Respond- 
ent, 


1. Courts, Probate—Final settlement—Snubsequent litigation in the Circuit Court 
by original suit res adjudicata,—A final settlement in a Probate Court, as to 
matters within its jurisdiction and in issue, is conclusive between the parties 
unless reversed or set aside on appeal ; and the same issues cannot be after- 
ward litigated by an independent proceeding in the Circuit Court. Nor can 
the saine issue be so litigated pending such an appeal. 


Appeal from Chariton Circuit Court. 
L. H. Waters, for Appellant. 
A final settlement may be reviewed and impeached for 


fraud. (Jones vs. Brinker, 20 Mo., 87; State, to use, vs. Ro- 
land, 23 Mo., 98; Sullivan Co. vs. Burgess, 37 Mo., 300.) 
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Charles A. Winslow, for Respondent. 


The matters complained of in the petition were all once 
tried inthe Probate Court, and a judgment rendered on them, 
which remains unreversed and is conclusive. The evidence 
discloses no fraud or collusion in procuring it, and for any 
mistake of law or fact the Probate Court may have made in 
the premises, it cannot be disturbed in this proceeding. 
(Lewis vs. Williams, 54 Mo., 200, and cases cited.) 


Vortss, Judge, delivered the opinion of the court. 


In May 1866, Luke Townsend and John H. Townsend, 
formed a partnership by which they sold goods in the town of 
Brunswick, Chariton county, until February, 1867, when Luke 
Townsend died. 

After the death of Luke Townsend, Sarah K. Townsend, 
the plaintiff, administered on his estate; and John H. Town 
send, the defendant, under the provisions of the statute of this 
State, administered on the partnership effects of said firm; 
and on the 13th of July, 1871, after giving the notice required 
by law, made his final settlement in the Probate Court as such 
administrator. 

This suit was brought to set aside said final settlement, and 
to have an account taken of the partnership effects, ete., 
on the ground that the final settlement was fraudulently 
procured. 

The grounds of fraud relied on by the plaintiff in her peti- 
tion, are, that the defendant omitted to include in his inven- 
tory, part of the partnership effects; that he falsely repre- 
sented by said inventory that he was the owner of an undivi- 
ded half of the property and effects of said partnership, when 
the fact was to the contrary thereof; that he had failed, in his 
different settlements with the Probate Court, to account for 
the property and effects named in his inventory ; that in his 
said settlements, he had credited himself with larger amounts 
than he was entitled to, and had failed to charge himself with 
proper amounts of interest, etc. 
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The defendant in his answer denied all fraud and all 
allegations in the petition charging improper conduct on his 
part ; and then, as a defense to plaintiffs action, averred that 
the Probate Court of Chariton County had full jurisdiction 
over said estate and over all of the settlements of defendant 
in reference thereto; that he had condacted the administra- 
tion of said estate before and in said Probate Court; and had 
made his different settlements with said court, including his 
final settlement which was made with and approved by said 
court ; that when his final settlement was made in said court, 
the plaintiff appeared by attorney and contested the making or 
approval thereof; that on said final settlement, all of the mat- 
ters and things contained in the plaintiff's petition were duly 
presented to, heard and determined by said court, and that 
the judgment of said court, so rendered, was final on the sub- 
ject, and was a full and final determination of each and all 
of the matters and things aforesaid; that said judgment was 
not procured by the fraud of defendant and still remains un- 
reversed, ete. 

The only answer made to this last defense set up in the an- 
swer, by the plaintiff's replication, is, that she denies that the 
settlement was made in good faith, or that it was correct, or 
that she is barred from having and maintaining her action to 
falsify the same because of the action of the said Probate 
Court thereon. 

The court, upon a hearing of the case, found for the defend- 
ant and dismissed plaintiff's petition. 

The plaintiff made a motion for a re-hearing, which being 
overruled she appealed to this court. 

The judgment in this case must be affirmed on two grounds 
if not others: 1st. It stands admitted by the pleadings that 
the same matters sought to be litigated here and brought in 
question in this case were presented, heard and determined in 
the Probate Court, upon the final settlement sought to be set 
aside, and that the plaintiff was a party thereto contesting the 
said matters with defendant in said court. 
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The Probate Court having jurisdiction of the matters then 
passed upon, its judgment rendered in the case became final 
and conclusive between the parties, unless the same had been 
reversed or set aside by appeal or otherwise, by a court hav- 
ing appellate jurisdiction for some error in the cause. (Lewis 
v. Williams, 54 Mo., 200.) 

2nd. It is shown by the certified transcript from the records 
of the Probate Court, read in evidence by the plaintiff. that 
an appeal to the Chariton Circuit Court was asked for by the 
defendant and allowed by the court from the judgment ren- 
dered by the Probate Court, upon the final settlement sought 
to be set aside for frand in this case; and for all that appears 
in the case, said appeal is still pending and undetermined. 

For the reasons above stated it becomes wholly unneces- 
sary to investigate the other points which have been argued 
in this case. 

The judgment will be affirmed. The other judges concur. 





° 


Cuarves Linpe.i, Respondent, vs. Henry Roxss, Appellant. 


1. Promissory note— Abstinence from drink a good consideration.—A promissory 
note made payable on condition that the payee shall, during a specified time, 
abstain from intoxicating liquor, imports a sufficient consideration to sustain 
an action, on proof that its terms have been complied with; and the consid. 
eration is not illegal as against public policy. (See Wagn. Stat., 270, 3 6.) 


Appeal from Nodaway Circuit Court. 
Dawson §& Edwards, for Appellant. 


There is no mutuality in the conditions of the contract sued 
on. Lindell does not promise to abstain from drinking intoxi- 
eating liquors or beer during the period mentioned in the 
contract, nor does he stipulate to do anything whatever. 
There is no promise, for a promise shown in the instrument, 
and itisa nudum pactum. (Burnet vs. Briscow, 4 Johus., 
235; 2 Kent Com., 464 ; 1 Sto. Contr., [4 Ed.] § 431; White 
vs. Bluett, 24 Eng. Law & Eq. Rep., 434; Tyhes vs. Dixon, 
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9 Ad. & El., 693; 1 Pars. Contr., 458, n. 2.) A mere moral 
obligation is insufficient. (1 Sto. Contr., [4 Ed.] 453, 465, 
466; Smith vs. Ware, 13 Johns., 257; Edwards vs. Davis, 
16 Johns., 280; Chit. Contr., [5 Eng. Ed.}] 51, 52; Kick vs. 
Merry, 23 Mo., 73; Dodge vs. Adams, 19 Pick., 429; Mills 
vs. Wyman, 3 Pick., 207.) 

The consideration being duly expressed in the instrument, 
parol proof was not admissible to aid it. (Maigley vs. Hauer, 
7 Johns., 340.) 

There was no evidence to show that the smallest advantage 
had accrued to defendant from the performance of the con- 
tract by defendant. (Sto. Contr. [4 Ed.] 431, and cases cited 
and note.) 

The promise to pay the $50 by the execution of the instru 
ment, did not operate as a vested gift of that sum. (Powell 
vs. Brown, 3 Johns., 100; Fink vs. Cox, 18 Johns., 145; Rea- 
son vs. Reason, 7 Johns., 26; Taylor vs. Staples, 5 Am. Rep., 
556.) 

Appellant relies especia!ly on Burnet vs. Briscoe, supra, 
and Utica & Syracuse R. R. Co. vs. Syracuse, 21 Wend., 139.) 


C. A. Anthony, for Respondent. 


The instrument sued upon as the foundation of suit, is a 
promissory note, and being in writing, imports a sufficient 
consideration. (Wagn. Stat., 270, § 6; Caples vs. Branham, 
20 Mo., 246-7; Crow vs. Harman, 25 Mo., 419-20; Chit. 
Contr. 10 Am. Ed., 26.) 

The promise is not void for want of mutuality. (Rose vs. 
Railroad Co., 31 Tex., 49; Des Moines Valley R. R. Co. vs. 
DeGuff, 2 Ia. 99; quoted 5 Am. Law Review, 488; Crow vs. 
Harman, supra; Caples v. Branham, supra; 10 Am. Lead. 
Cas., 75, 113.) 


Waener, Judge, delivered the opinion of the court. 


This was an action commenced by the plaintiff against the 
defendant on a promissory note, of which the following is a 


copy: 
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“ $50. Maryvittx, Mo., July 1, 1872. 
I promise to pay Charles Lindell fifty dollars ($50) March 
Ist, 1873, if he, during the time from July Ist, 1872, to 
March Ist, 1873, will not use intoxicating liquors and beer of 
any kind. 
H. Roxxs.” 

The cause was tried before a jury, and evidence was ad- 
duced showing that plaintiff had not used intoxicating liquor 
or beer of any kind during the period specified in the note, 
and there was a verdict and judgment in his favor. 

Defendant objected to the introduction of any evidence by 
the plaintiff, on the ground that the note was illegal for want 
of mutuality and consideration. The same objections were 
also made in the shape of instructions; but they were over- 
ruled. 

It is true that the plaintiff did not undertake, in direct 
terms, to do anything when the note was made, but the pre- 
vailing doctrine now is, that if one promise to pay another a 
sum of money if he will do a particular act, and he does the 
act, the contract is not void for want of mutuality, and the 
promiser is liable, thongh the promisee did not at the time 
of the promise engage to do the act; for upon the perform- 
ance of the condition by the promisee, the contract becomes 
clothed with a valid consideration, which relates back and 
renders the promise obligatory. 

Our statute provides that all instruments of writing made 
and signed by any person or his agents, whereby he shall 
promise to pay to any other or his order, or unto bearer, any 
sum of money or property therein mentioned, shall import a 
consideration, and be due and payable as therein specified. 
(1 Wagn. Stat., 270, § 6.) 

The note imported a consideration, and it was only incum- 
bent on the plaintiff to show that he had complied with its 
terms. The case of Hempler vs. Schneider (17 Mo., 258) is 
in point. ‘There Schneider promised to pay Hempler, for 
Wilhelm Nauman, the sum of two hundred dollars for goods 
received, in case Nauman did not return to St. Louis within 
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fifty days. It was held that Schneider was liable for the full 
amount of the note, whether Hempler sustained any damage 
by Nauman’s not returning within the time or not. “ This 
court,” said Scott, J., “is not aware of any law which would 
justify it in releasing men from their lawful contracts, unless 
in cases of fraud, imposition, accident or mistake in their cre- 
ation. The plaintiff may have sustained no damage in con- 
sequence of Nauman not having returned in fifty days, but 
there was a sufficient consideration for his undertaking, and 
he must abide the consequences of his own bargain deliber- 
ately entered into.” So, where the defendant promised to 
pay the plaintiff one hundred dollars if a certain county road 
was not opened or kept open, or if the plaintiff should have 
the proceedings opening it annulled, it was decided that the 
promise, it being in writing, was within the statute, and im- 
ported a sufficient consideration. (Crow vs. Harman, 25 Mo., 
417.) 

The note of itself, in the present case, imported a good 
consideration, and it requires no argument to combat the po- 
sition that a promise made in consideration that a person 
shall abstain from the use of intoxicating liquor is illegal as 
against public policy. 

The judgment should be affirmed, and with the concurrence 
of the other judges it will be so ordered. The other judges 
concur. 





° 


Tue Nationa Insurance Company, Appellant, vs. Aston 
Bowman anv Vincent Bowman, Respondents. 


1. Pleadings— Allegations as to corporate existence in suit by company on contract, 
ete-—One having made a contract with a company, in its corporate name, 
thereby admits that it is duly constituted a body politic and corporate, at the 
time, and is estopped from setting up for defense by way of demurrer or other- 
wise, the non-allegation of these facts by the company in suit on the contract. 
And in such suit the company need not state where it has its residence or 

principal place of business. 
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2. Promissory note given by partners—Allegation as to partnership, what suffi- 
cient.—In suit on a promissory note given by co-partners, the allegation that 
the makers were co-partners and signed their names as such, is sufficient 
without the further allegation that they were co-partners for business purpo- 
ses or were known as such. 

3. Practice, civil—Demurrer by one defendant—Judgment for both, when improper. 
—Where one of two defendants demurs to plaintiff’s petition, and the demur- 
rer being sustained, plaintiff refuses to answer, it is error to give judgment 
against him in favor of both defendants. 


“Appeal from Caldwell Circuit Court. . 
Low & Dilley, for Appellant. 
L. C. Page, for Respondents. 
Waener, Judge, delivered the opinion of the court. 


The petition alleged that the plaintiff was a corporation duly 
organized under the laws of the State, and that at the time 
of the execution of the note defendants were co-partners, do- 
ing business under the firm name of A. & V. Bowman, and 
that defendants by their firm name made their promissory 
note, by which they promised, for value received, to pay 
plaintiff, ete. . 

To this petition, one of the defendants demurred and as- 
signed as reasons of objection: Ist. That the petition did not 
allege that the plaintiff was a corporation at the time the note 
was given. 2nd. The petition did not state where or in what 
State the corporation was instituted or organized. 3rd. It 
did not appear where the corporation had its residence or prin- 
cipal office; and 4th. That it was not alleged that defendants 
were co-partners for the purposes of doing business as such or 
that they were known as such. 

‘This demurrer was sustained and plaintiff refusing to amend 
judgment was given in favor of both defendants. 

The demurrer was frivolous and devoid of merit. The de- 
fendants having entered into the contract with the company, 
in its corporate name, thereby admitted it to be duly consti- 
tuted a body politic and corporate at the time. (Farmers, &c. 
Ins. Co. vs. Needles, 52 Mo., 17, and cases cited.) 
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They were estopped from averring anything against its ex- 
istence, and it made no difference where its principal office was 
located. The petition alleged that the defendants were co- 
partners, and that they signed the note in their firm name and 
thmt was sufficient. 

Moreover, it was error to give judgment in favor of both 
defendants, when only one of them filed the demurrer. 

The judgment must be reversed, and the cause remanded ; 
all the judges concur. 





Nicuoras O. Wittrams, Respondent, vs. C. R. McGutrg, et al., 
Appellants. 

1. Equity—Title to land in third partly cannot be set up, when.—A. having a 
title bond for certain land, and having paid the puréhase price, conveyed the 
same to B., but the deed was not recorded. B. sold the tract to C., and 
returned the deed to A. with directions to cancel it, and make a conveyance 
directly to C., and such deed was accordingly executed with full covenants and 
for adequate consideration. In a suit by C. for a specific performance of his 
contract by A., wherein B. asserted no claim, held that parties having knowledge 
of the deed to plaintiff could not attack his title on the ground that A., by his 
deed to B., had divested himself of title, and that the return of the instrument 
did not re-invest itin A. 


Appeal from Gentry Circuit Court. 
Lewis. with Loan, for Appellants. 


I. All the right of Phillips that could be transferred bya 
deed—whatever that right was—passed to Taylor by the deed 
to him, made by Phillips, and was not divested by the return 
and cancellation of the deed. (Tibeau vs. Tibeau, 19 Mo., 
78.) 

J. P. Caldwell, with J. C. Howell, for Respondent. 


I. Plaintiff had no notice of the deed to Taylor, and it was 
not recorded ; and Phillips not having the legal title, his deed 
to Taylor never placed the legal title in Taylor. Hence, the 
destruction of the deed did not leave the legal title in Taylor 
or his heirs. 
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Waener, Judge, delivered the opinion of the court. 


This was a proceeding in the nature of a bill in equity 
against Cornelius R. McGuire, Brannock Phillips, Joseph 
Degginger, Charles H. S. Goodman, John A. Hundley and 
George S. Hundley. 

The charges in the petition were, that on or before the 27th 
day of March, 1857, the defendant, McGuire, was seized and 
possessed in fee simple of certain lands lying in Gentry county, 
and that on the day last named he entered into a contract 
with the defendant, Phillips, for the sale and conveyance of 
the same for the price of sixteen hundred dollars, which Phil- 
lips at the time paid; that, at the time, McGuire executed to 
Phillips a title-bond, obligating himself to make a deed for 
the premises on or before the first day of May, 1857; that 
afterwards, on the 20th day of April, 1858, for and in consid- 
eration of the sum of twenty-six hundred dollars, paid by 
plaintiff to Phillips, the said Phillips sold and conveyed by a 
deed with full covenants of warranty, the lands in question to 
plaintiff, and all his right, title and interest therein, by virtue 
of his contract with McGuire; that plaintiff entered into pos- 
session of the land, and that McGuire failed to make and exe- 
cute a conveyance of the same to Phillips, or the plaintiff as 
grantee and assignee of the right, title and interest of Phil- 
lips. 

It is further averred, that on the 6th day of June, 1870, the 
defendants Joseph Degginger and John A. Hundley, with full 
knowledge of all the facts, and of the legal and equitable 
rights of Phillips and the plaintiff, and in fraud of the rights 
of the plaintiff, purchased from McGuire, for a merely nom- 
inal consideration, by a quit-claim deed, the lands in contro- 
versy ; and that afterwards, on or about the 11th day of June, 
1870, the defendants, Charles H. S. Goodman and George 8. 
Hundley, also having full knowledge of all the facts and of 
the legal and equitable rights of Phillips and the plaintiff, and 
in fraud of the same, purchased from Degginger and John A. 
Hundley, an undivided half of the lands ata merely nominal 
consideration, and received a quit-claim deed therefor. 
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There was a prayer that the contract, on the title-bond, 
might be specifically performed; that the Hundleys, Deggin- 
ger and Goodman might be declared trustees for the plaintiff, 
and also might be ordered to convey to him by quit-claim, 
whatever supposed interest they might have. 

McGuire and Phillips made no answer, and as to them there 
was a judgment by default. The other defendants answered, 
denying all the material allegations in the petition, and set 
up other matters which were stricken out as redundant. 
They also set up the statute of limitations; and that in 1871, 
before this suit was commenced, Phillips made with the plain- 
tiff a full settlement of all sums coming to plaintiff on ac- 
count of any supposed defect in the title to these lands, 
These last averments were also stricken out. 

There was no error in the action of the court in striking 
out portions of the answer. The parts thus disposed of were 
wholly redundant. They either had norelevancy to any issze 
that could arise in the case, or they were sufficiently pleaded 
before, and the defendants had the full advantage of every 
defense they presented on the hearing. 

It is idle to talk about the statute of limitations constitu- 
ting any defense. The plaintiff acquired his title in 1858, and 
appointed an agent to attend to the land for him and pay the 
tuxes; and the evidence shows that the land was assessed in 
his name and he paid taxes continuously on it up to 1872, 
when this suit was brought. Whatever title defendants had 
was acquired in 1870,-and there ig no pretence that they had 
any adverse possession previous to that time. So that under 
no cireumstances could the statute of limitations be invoked 
in their favor. 

As to the alleged agreement between plaintiff and Phillips 
it could not be taken advantage of by defendants. Phillips 
made no answer, and there was no privity between him and 
defendants. 

The court rendered a decree for the plaintiff and found the 
facts to be, that McGuire, on the 27th day of March, 1857, 
sold the land for sixteen hundred dollars to Phillips, who paid 
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all the purchase money; and that McGuire executed to Piil- 
lips a title bond agreeing to make him a deed for the land 
with full covenants of warranty; that afterwards, on the 20th 
day of April, 1858, Phillips, for the consideration of twenty- 
six hundred dollars, paid to him by the plaintiff, sold and con- 
veyed the land to plaintiff by deed with full eovenants of 
warranty; that McGuire never made a deed to the land to 
either Phillips or plaintiff, and that on the 6th day of June, 
1870, the defendants, Joseph Degginger and John A. Hund- 
lev, having full knowledge of all the facts, and of the legal 
and equitable rights of Phillips and plaintiff, as the grantee 
and assignee of Phillips, and in fraud of plaintiffs rights, pur- 
chased from McGuire, for a merely nominal consideration as 
compared with the true value of the land, a quit-claim deed 
of conveyance to themselves, and that on or about the 11th 
day of June, 1870, defendants, Goodman and George S&S. 
Hundley, also, having full knowledge of all the facts above 
recited, and in fraud of the rights of the plaintiff, purchased 
from Degginger and John A. Hundley the one undivided half 
of the land and received from them, for a merely nominal con- 
sideration a quit-claim deed of conveyance. 

An examination of the evidence fully and abundantly sus- 
tains the decree of the court. 

There was evidence given to show that Phillips sold the land 
to one Taylor, but that Taylor’s deed was never recorded, and 
that he sold the land to plaintiff, and then returned his deed 
to Phillips with directions to destroy the same and then or- 
dered Phillips to make the deed direct to plaintiff ; and it is 
now argued that the returning and cancellation of the deed 
from Taylor to Phillips did not have the effect of re-vesting 
the title in Phillips, and hence he could convey notitle. It isa 

- sufficient answer to this to say, that the source of title from 
which both plaintiff and defendants claim was McGuire, and 
that he executed his title bond to Phillips for the conveyance of 
the land and received the purchase money. The record shows 
a regular conveyance from Phillips to plaintiff for a full and 
adequate consideration. If Taylor or his heirs have any in- 
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terest in the land, or claim any title thereto, it will be time 
enough to determine the same when they appear in court for 
that purpose. 

It would be entirely useless to attempt to give a summary 
of the evidence. That the defendants, when they purchased, 
had notice of plaintiff's title is too clear to admit of doubt. 
The title bond from McGuire to Phillips and the deed from 
Phillips to plaintiff were both of record; and, moreover, the 
testimony is exceedingly clear that they had actual notice of 
plaintiff's title. They bought for a merely nominal consider- 
ation by quit-claim, from a dishonest man, in the hope that 
their title might beof value. They show no rights for a court 
of equity to protect. 

The judgment should be affirmed; all the judges concur, 
except Judge Sherwood, who is absent. 





Marrua A. Barker, Plaintiff in Error, vs. Srepnen Crecrz, 
Defendant in Error. 


1. Acknowledgments—Form of, in conveyances of land partly owned by wife 
and partly by husband, what sufficient —Lands owned by the husband and those 
owned by the wife in fee, may be embraced in the same conveyance; and un- 
der the Statute of 1855, the wife was not required to make two acknowledgments, 
one for her own lands, and one relinquishing her dower in the lands of her 
husband. Nor was it essential that a single acknowledgment should contain 
distinct references to the lands owned by the wife and those owned by the hus- 
band. A single acknowledgment would suffice. The clause relinquishing her 
dower will be held applicable to all lands in which she had dower, and surplus- 
age as to all lands owned by her in fee. 

2. Deed by married woman having only equitable right—After-acquired title of 
— Ejectment brought under—Estoppel under former covenants—Claim of de- 
Sendant for affirmative relief in such suit, efe.—A married woman bought and 
paid for, and entered upon and permanently improved, certain land, but took 
no deed therefor; subsequently, conjointly with her husband, she conveyed 
the same by deed of trust with covenants of warranty, and after sale and pur- 

chase under the trust deed, being at that time discovert, obtained from her 

vendor a quit-claim deed for the property. 




























MAY TERM, 1875. 





Barker v. Circle. 





Held, That her covenants in the trust deed would not estop her from maintain- 
ing ejectment on an after acquired title, paramount to the right conveyed by 
her; but the legal title received by her from her vendor, the right to which 
she had previously acquired by her purchase and possession, was, in equity, in 
her hands, or in the hands of those having notice of her purchase and subse- 
quent conveyance, subordinate to the right transferred by her deed of trust. 

Where suit in ejectment is so brought, although defendant might properly ask to 
have plaintiff's title vested in himself, yet his failure to do so would not impair 
his right to hold possession against plaintiff claiming under that title with no- 
tice of defendant's equity. 


Error to Carroll Circuit Court. 
Kinsey & Mirick, for Plaintiff in Error. 


I. The acknowledgment was not in conformity tothe law in 
force at the time of its execution and does not pass the 
wife’s interest in land. (See Chanvin vs. Wagner, 18 Mo., 
546; McDaniel vs. Priest, 12 Mo., 546.) In those cases the 
deed embraced but one tract owned by the wife, and the Court 
say that the words, “and relinguished her dower,” may be 
stricken out as superfluous; but in this case, as the land be- 
longed both to husband and wife, the words, “ and relinguish- 
ed her dower,” cannot be stricken out as superfluous, because 
they are the words required by the statutes to pass the dower, 
and the only construction that can be placed upon the words, 
is, that they are words of limitation upon the effect of the pre- 
ceding acts of the wife in making the acknowledgment, and 
restrict the same to the relinquishment of dower and nothing 
else. 

II. Plaintiff in error being a married woman at the time 
of the execution of the deed of trust, is bound by none 
of the covenants therein contained, and is not estopped, after 
the deati: of her husband, from setting up an after-acquired 
title to the said land. (See 17 Johns, 166.) 

III. Defendant attempts, in his answer, to set up an equit- 
able defense, but the matters therein set forth would entitle 
him to no relief in a proceeding to acquire the legal title. 
(Shroyer vs. Nickell, 55 Mo., 269 and cases there cited.) 

IV. If the answer does present an equitable defense to our 
legal title, defendant should ask that the same be decreed to 
him, 
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Ray §& Ray, for Defendant in Error. 


I. Under our law, an equitable title is a good defense to an 
action of ejectment, if properly pleaded. (See 20 Mo., 108; 
27 Mo., 263; 19 Mo., 78; 47 Mo., 227 & 130; 42 Mo., 138 
& 568; 39 Mo., 24.) 

II. The mere addition of the words “and relinguishes her 
dower” in the certificate of a married woman’s acknowledg- 
ment of a conveyance of her own estate, will not avoid the 
deed as to her. (Perkins vs. Carter, 20 Mo., 465; 23 Mo., 
223; 44 Mo., 65; 56 Mo., 196; 18 Mo., 531; 19 Mo., 425; 
11 Ill., 123.) 

III. Whoever is capable of making a valid disposition of 
property may create a trust and grant a powerof sale. Such 
trust and power of sale are valid when executed by a married 
woman, to secure the debt of her husband, or the contingent 
liability of his endorsers. (11 Am. Law Reg., 651, § 5; Kin- 
ner vs. Wash, 44 Mo., 65; Hill Tr.,46—421 and note; Young 
vs. Guff, 28 Lil., 20; 2 Wash. Real Pr., 80.) 

LIV. The doctrine of estoppel, by warranty, applies to cases 
of conveyances of their lands by married women joining with 
their husbands. (See 3 Washb. Real Pr., p. 106, § 43; p. 234, 
§ 23, [3 Ed.}; Doane vs. Wileut, 5 Gray, 328, 332; Colcord 
vs. Swan, 7 Mass., 291; Wagn. Stat., 273,§2; BR. C. 1855, 
§ 3 [on Conveyances]; 8 Ohio, 222; 10 Metc., 192.) 

V. If any person shall convey any real estate, by convey- 
ance purporting to convey the same in fee simple absolute, and 
shall not, at the time of such conveyance, have the legal title, 
but shall afterwards acquire it, the legal title subsequently ac- 
quired shall pass to the grantee, ete. (R. C., 1855, p. 355, 
§ 3; p. 234, § 23; 3 Washb. Real Pr., 106, § 43; 5 Gray, 
328; 7 Mass., 291.) 


Hoven, Judge, delivered the opinion of the court. 


This was an action of ejectment brought in fhe Carroll Cir- 
cuit Court, for the recovery of the possession of one hundred 
and twenty acres of land in section 9, T. 51, R. 22. 
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The defendant, in his answer, set up in substance the fol- 
lowing facts: That, in the year 1840 or 1841, the plaintiff, 
then being a married woman, purchased the property in con- 
troversy from one Robert H. Courts, who was at that time 
the owner thereof, and paid for the same, with her own money, 
the sum of five dollars per acre, and went into possession 
thereof, under said purchase, and, thereby, became entitled to 
a deed, from said Courts, for said premises ; that on the 19th 
day of August, 1859, the plaintiff, jointly with her husband, 
Samuel Barker, executed and delivered a certain trust deed, 
whereby they conveyed to one R. D. Ray, as trustee, the prem- 
ises sued for, and other real property which belonged to hey 
husband, to secure certain parties, therein named, against loss 
and damage, by reason of their being sureties on a certain 
promissory note, therein described, and executed by said hus- 
band. Said trust deed expressly provided, that in the event 
of the fuilure of said Samuel Barker, to pay or cause to be 
paid the said note by the Ist day of April, 1860, the said trus- 
tee should proceed to sell the property described in said trust 
deed, at the court-house door in the town of Carrollton, first 
giving twenty days’ notice, and apply the proceeds, as therein 
directed ; that said note was not paid or caused to be paid, by 
said Barker, at the time specified, and the said trustee, after- 
wards, on the 19th day of March, 1864, in pursuance of the 
provisions of said trust deed, sold said property, and made, ex- 
ecuted and delivered a deed therefor, to the. purchaser at said 
sale, under and from whom, the defendant, by sundry mesne 
conveyances, claimed title and was in possession thereof, and 
had made lasting and valuable improvements ; that after said 
sale, and about the year 1865, said Samuel Barker died, and 
afterwards, to-wit, on the 15th day of September, 1869, the 
plaintiff herein, with full knowledge of the sale under said 
trust deed, and of the purchase and possession of the defend- 
ant, and of the improvements made by him, procured from 
said Courts and wife, a quit-claim deed to herself for the prem-: 
ises in suit, for the nominal consideration of four dollars, but 
really in consideration of the previous purchase and payment 
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of the purchase money by plaintiff, in 1840 or 1841. The 
defendant further stated that the plaintiff had no other or fur- 
ther title to the premises, or right to the possession thereof, 
than as stated in his answer; and that the legal title so taken 
by her, was with full knowledge and in fraud of defendant’s 
rights, and denied that plaintiff was entitled to the possession, 
or that he, the defendant, unlawfully detained the same from 
her. 

The deed of trust was set ont in full in the answer of the 
‘defendant and the certificate of acknowledgment thereof is 
as follows: 

State of Missouri, 

County of Carroll. os 

Be it remembered that Samuel Barker and Martha A. Bar- 
ker, his wife, who are personally known to me, Clerk of the 
County Court, in and for Carroll County, State of Missouri, 
to be the persons whose names are subscribed to the forego- 
ing instrument of writing as parties thereto, this day appeared 
before me and acknowledged that they executed and delivered 
the same, as their voluntary act and deed, for the uses and 
purposes therein contained. And thesaid Martha A. Barker, 
being by me made acquainted with the contents of said deed 
or instrument of writing, acknowledged on an examination 
apart from her said husband, that she executed the same, and 
relinquishes her dower in the real estate, therein mentioned, 
freely and without compulsion or undue influence of her said 
husband. | 

Attest, ete., ete. 

To the sufficiency of the defendant’s answer, there was a 
demurrer, which was overruled by the court, and fina! judg- 
ment rendered thereon for the defendant; and plaintiff has 
brought the ease here by writ of error. 

Two points only are insisted upon here, by the plaintiff in 
error, for the reversal of the judgment of the Circuit Court: 
First, that the certificate of acknowledgment is insufiicient to 
pass the right of the wife to the premises sued for ; and, Sec- 
ond, that the legal title, derived from courts, under which 
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the plaintiff secks a recovery in this action, is an after-acquired 
title, which she is at liberty to assert against the defendant, 
notwithstanding her covenants in the trust deed, she having 
been at the time they were made, a married woman. 

On the first point, we hold, that lands owned by the hne- 
band, and lands owned by the wife, may be embraced in 
the same conveyance; and it was not necessary, under the 
statute in force at the time of the execution of the deed in 
question, that the wife should make two acknowledgments, 
one for her own lands, and one relinquishing her dower in her 
husband’s lands; nor was it essential that a single acknowledg- 
ment should contain distinct references to the lands owned by 
the wife and those owned by the husband. A single acknow!- 
edgment, like the one under consideration, will suffice; the 
clause relinquishing her dower will be held applicable to all 
lands in which she had dower, and surplusage, as to all lands 
owned by her in fee. Under the General Statutes of 1865, 
now in force, there is but one form of acknowledgment pro- 
vided for a married woman ; the wife’s acknowledgment of a 
conveyance of her own lands and that of lands in which she 
has dower only, are precisely the same, and the certificate of 
the officer taking such acknowledgments, is the same in both 
cases. 

The question of after-acquired title as generally understood 
and discussed in the books, does not arise in this ease. 

If the plaintiff had, during coverture, conveyed to the de- 
fendant, a defective legal titie, and had, afterwards, acquired 
a paramount title, she would not. have been estopped, by any 
covenants she might have made in such conveyance, to main- 
tain ejectment against the defendant on such after-acquired 
title, nor would it have passed, under our statute, to her 
grantee. (Reese vs. Smith, 12 Mo., 344.) Or, if she had con- 
veyed to the defendant, as in the present case, her equitable 
right to the land and a consequent right to call on her vendor 
for the legal title, and had afterwards acquired a legal title, 
paramount to that of her vendor, she could undoubtedly have 
asserted that title against the defendant, notwithstanding her 
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covenants. But in the case presented she has not acquired 
any title paramount to that conveyed by her, but one which 
is in equity, subordinate thereto, in her hands, or in the hands 
of any one having notice of the defendant’s rights, acquired 
through her conveyance to the trustees. 

It is evident that Courts, who sold the land in question to 
the plaintiff, received the purchase money and put her in pos- 
session thereof, could not have maintained ejectment, on the 
legal title retained by him, against the plaintiff's husband in 
his lifetime, or against her after his death. All the rights 
which the plaintiff and her husband had to the land, including 
the possession, were by and under the trust deed, and sub- 
sequent conveyances, transferred to, and vested in, the defend- 
ant. Courts could not, therefore, have maintained ejectment 
against the defendant on the naked legal title, retained by him. 
The plaintiff, having received, after she became discovert, the 
same legal title from Courts, to which the defendant had ac- 
quired a right through the sale under the trust deed executed by 
her, could oceupy no better position than Courts did; and she 
cannot, therefore, maintain ejectment against the defendant. 

It would have been entirely proper, and might have been 
prudent, for the defendant to have asked, in his answer, that 
the title held by the plaintiff should be vested in him; but 
that he did not do so, will not, under previous decisions of this 
court, in any degree impair his right to hold possession against 
the plaintiff claiming under that title, with notice of the de- 
fendant’s right in equity, to have it conferred upon him. It 
would be much better practice, in all such cases as this, to ask 
affirmative relief, in analogy to the old form of proceeding, 
when law and equity were administered by distinct tribunals, 
and thereby conclude the litigation in a single suit. 

The judgment of the Circuit Court will be affirmed ; all 
the judges concur. 
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Franxuin Lester, Respondent, vs. Kansas Crry, St. Josepn 
& Counc. Biurrs Ramroap Company, Appellant. 

1. Railroads—Escape of cinders,—In suit against a railroad for damages alleged 
to have been caused by sparks escaping from a locomotive, it is error—after 
evidence, by a defendant, of a proper equipment and careful management of 
the engine causing the fire—to permit proof, in rebuttal, of other fires produc- 
ed by sparks escaping from defendant’s engine. The sufficiency of the equip- 
ment and management of the engine occasioning the fire, is the only matter 
then in issue. (Coale vs. Hann. & St. Jo. R. R. Co., anie p. 227.) 

2, Damages—Railroads—Escape of fire from locomotive—Variance—Amend- 
ment.— Where the petition charges a railroad company with carelessly permit- 
ting fire to escape from its locomotive, proof that fire was thrown out, would 
amount only to a variance, which, at most, would require an amendment 
of plaintiff's petition. (Wagn. Stat. 1033, 3 1.) 

8. Practice, civl—Instructions—Misleading— Refusal of.—Instructions not based 
on testimony and calculated to mislead the jury, should be refused. 


Appeal from Holt Circuit Court. 
Stringfellow § Hall, for Appellant. 
Zook §& Van Buskirk, for Respondent. 
Hoven, Judge, delivered the opinion of the court. 


This was an action for damages occasioned by the destrne- 
tion of certain property of the plaintiff by fire, which it was 
alleged the defendant, negligently and carelessly, permitted 
to escape from its engines, whilst engaged in running and op- 
erating its railroad in Holt county. 

It appears from the testimony, that about the 9th day of 
October, 1873, soon after a freight train of the defendant pass- 
ed the premises of the plaintiff, a fire broke out in the dry 
grass, on open and uncultivated prairie lands, adjacent to de- 
fendant’s track, which fire was communieated, by high winds, 
to the premises of the plaintiff, and destroyed a considerable 
quantity of hay and oats, and other articles of a different char- 
acter. 

The plaintiff traced the fire to the place where it began, 
about an hour and twenty minutes after its occurrence, and 
there found, as he testified, a partly consumed lump of coal, 
about the size of his fist, which “had melted and run together 
in a mass,” and which he picked up and found to be still so 
hot, that he could not hold it. 
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No witness testified positively as to the origin of the fire, or 
as to where the burning coal came from. 

The testimony of the defendant tended to show that it had, 
on the engine drawing the train which passed immediately 
before the fire and was supposed to have occasioned the burn- 
ing, the best smoke-stack in use, which was furnished with 
the most approved spark arresters ; that the flues in the smoke- 
stack were not more than two inches in diameter; that'the 
epark arrester was in good condition and its interstices were 
not of greater diameter than from three-sixteenths to one-quar- 
ter of an inch; that the fire box had a grate beneath it, with 
openings one-quarter of an inch only in diameter, and was so 
constructed that no cinders could escape from it to the track ; 
that no burning coal, or cinder was taken by any one from the 
fire box of said engine, while passing the place where the fire 
originated, and that the engineer, in charge of the engine, was 
a competent and careful man. 

The court permitted the plaintiff to prove, in rebuttal, that 
other fires had been oceasioned, in that neighborhood, about 
that time, by sparks, emitted from passing engines belonging 
to the defendant; to the admission of which evidence, the de- 
fendant objected, and excepted,on the ground that it was in- 
competent, irrelevant, inapplicable to the issues made by the 
pleadings, and calculated to prejudice the jury against the de- 
fendant; and for the further reason, that it put in issne the 
eqitipment and management of all defendant’s engines, in the 
month of October, 1873. 

The court, of its own motion, gave three instructions, the 
first of which, in substance, directed the jury: That if they 
believed from the evidence that the fire which caused the 
damage, escaped or was thrown from defendant’s engine, 
through the carelessness and negligence of defendant’s ser- 
vants, or the insufficient or defective character of the machinery 
used, and occasioned the injury complained of, they should 
find for the plaintiff. 

The second instruction was to the effect, that it devolved 
upon the plaintiff to show, by a preponderance of testimony, 
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that the fire which burned plaintiff's property, escaped, or 
was thrown, from defendant’s engine, through the negligence 
of defendant’s servants, or by reason of the inadequacy of the 
apparatus employed to prevent the escape of fire, when con- 
trolled by careful and competent servants. 

The third told the jury, that if they found that plaintiffs 
property was burned by fire, which escaped, or was thrown, 
from defendant’s engine, they were at liberty, if in their opin- 
ion the facts warranted such inference, to infer that the fire 
resulted from the negligence or carelessness of the defendant 
or its servants. 

The defendant asked eight instructions, three of which were 
given, the fourth and fifth were modified bythe court, and 
the sixth, seventh and eighth wererefused. There was a ver- 
dict and judgment for the plaintiff, and defendant has appealed 
to this court. 

The court erred in permitting the plaintiff to introduce tes- 
timony as to the occurrence of other fires, occasioned by sparks 
escaping from defendant’s engines. This very point was pass- 
ed upon in the case of Coale e¢ al. vs. The Hannibal & St. 
Joseph R. R., decided at the present term. 

It appeared in that case, that the fire occurred on October 
26th, 1872, and was supposed to have been occasioned by 
sparks which escaped from engine No. 6. A witness for the 
defendant had testified, that the engine from which the fire’ 
had escaped, was supplied with the most approved spark ar- 
rester and manned by competent and careful servants. On 
cross-examination, the plaintiffs elicited the fact, that all other 
engines of the defendant were provided with similar contri- 
vances, to prevent the escape of fire, and then introduced evi- 
dence of other fires which occurred along the line of defend- 
ant’s road about the same time, and which were caused by 
the escape of fire from defendant’s engines. 

On this point Judge Vories, who delivered the opinion of 
the court, says: “This evidence, it seems to me, was collat- 
eral to the issues in the case. To prove that some one of de- 
fendant’s engines was insufficient, or that the hands on some 
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of said engines had so carelessly conducted the same, as to 
permit the escape of fire, is not competent evidence to prove 
that the persons conducting engine No. 6, on the 20th of Oc- 
tober, 1872, were negligent, or that said engine was insufii- 
cient ; and said evidence could not be made competent by the 
attempt thereby to rebut evidence which was wholly immate- 
rial, and which had been elicited by the plaintiffs. The evi- 
dence was collateral and ought to have been excluded by the 
court.” 

It is objected to the first and second instructions given by 
the court, that they were not warranted by the pleadings; 
that the issue raised by the pleadings was, whether the de- 
fendant had carelessly and negligently permitted fire to escape 
from its engines, and not whether fire had been thrown from 
its engine by its servants. 

There was really no testimony that the burning cinder, 
which caused the fire, was thrown by defendant’s servants, 
from the passing engine. 

The testimony of defendant’s witnesses tends to show that 
it was impossible for the cinder, on account of its size, to have 
escaped through the grating under the fire box, or through 
the flues, or netting in the smoke stack, and the testimony 
that it was nof taken from the fire-box by the defendant’s ser- 
vants, was the only testimony on this subject, and this, as ap- 
pears from the record, was brought out by the defendant it- 
self. 

If testimony had been offered on that point, by the plain- 
tiff, tending to show that it was thrown out by the defendant’s 
servants, it would only have amounted to a variance, which if 
deemed material by the defendant, would, upon a proper show- 
ing, have authorized the court to require the plaintiff to amend 
his petition, and the defendant would then have been permit- 
ted to make its defense thereto. (2 Wagn. Stat., 1033, § 1.) 
But as there was no evidence tending to show that the serv- 
ants of defendant threw from the engine the burning cinder 
which caused the tire, the instructions, given by the court, 
should not have submitted that question to the jury. To do 
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so, was to mislead the jury into the belief that there was evi- 
dence on which they might find that fact and base their ver- 
dict upon it. 

The third instrnetion, given by the court, was further ob- 
jectionable in that it excluded from the consideration of the 
jury the testimony, introduced by the defendant, to rebut the 
inference of negligence, arising from the escape of the fire. 

It is unnecessary to comment on defendant’s fourth and 
fifth instructions, They were properly refused, as asked, and 
were correctly qualified by the court. 

The sixth, seventh and eighth instructions, asked by defend- 
ant, related to alleged negligence, on the part of the plaintiff, 
in failing to remove the dry grass between his premises and the 
defendant’s track; but as they did not conform to the rule on 
that subject laid down in Fitch vs. The Pacific Railroad, (45 
Mo., 322,) they were properly refused. 

The judgment will be reversed and the cause remanded ; 
all the judges concur. | 
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Jesse D. Ross, Apministrator or J. T. Ross, Dec’p, Appel- 

lant, vs. Witt1am H. Atteman, Respondent. 

1. Administrator—Personal judgment against for costs— When improper.—In suit 
brought by an administrator upon a cause of action which accrued during the 
lifetime of his intestate, the administrator is not personally liable for costs. 
The judgment on that score should be against him in his representative capa- 
city, to be satisfied out of the assets of the estate. 


Appeal from Caldwell Circuit Court. 
Dunn §& Johnson, for Appellant. 


In suits brought by an executor or administrator upon con- 
tracts made with the testator or intestate in his lifetime, if he 
fuils to recover he is not liable de bonis propriis. (Woold- 
ridge vs. Draper, 15 Mo., 470; Laughlin vs. McDonald, 1 
Mo., 684; Ranney, Adm’r, vs. Thomas, 45 Mo., 111; State 
vs. Maulsby, 53 Mo., 500; Finney vs. State, 9 Mo. 225.) 
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J. M. Hoskinson, for Respondent. 


I. The matter of costs, in a case like this, is left pretty 
much to the discretion of the trial court. 


Waeyer, Judge, delivered the opinion of the court. 


Plaintiff, as administrator, commenced this action in the 
Circuit Court, on a demand which accrued to his intestate in 
his lifetime. 

A motion was filed to compel him to give security for costs, 
on the ground that he was unable to pay the costs, and that 
the estate which he represented, and for which he sued, was 
insolvent. Without hearing any evidence on this motion the 
court sustained it, and the plaintiff refusing to give security, 
the suit was dismissed and a personal judgment was rendered 
against him. 

The judgment is erroneous. The cause of action accrued 
to the plaintiff's intestate in his lifetime, and in such a case 
the plaintiff, as administrator, was not personally liable for 
costs. The judgment should have been against him in his 
representative capacity, to be satisfied out of the assets of the 
estate. (Wooldridge vs. McDonald, 15 Mo., 470; Ranney vs. 
Thomas, 45 Mo., 111; State, to use, &c., vs. Maulsby, 53 Mo., 
500.) 

As a general rule administrators prosecuting actions in their 
representative characters, are not required to give bonds for 
costs or appeals, for the reason that they have already given 
bonds, with approved security, to answer for all damages or 
liabilities touching their acts as such. If their bonds are in- 
sufficient, the proper mode is to move, in the Probate Court, to 
have them made good. 

The judgment should be reversed and the cause remanded ; 
all the other judges concurring. . 
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Mary E. Turyer, By ER Next Frienp, e¢ gl., Respondents, 
vs. Joun A. Hatt, Appellant. 


1. Limitations, statute of— Adverse possession, what necessary to defeat an action 
of ejeclment,—Adverse possession in order to defeat au action of ejectment, 
must be, for ten years prior to the institution of the suit, an open, notorious 
and continuous occupancy of the land, or some part thereof, under color of 
title to the whole, and must be taken in good faith, under a claim adverse 
to plaintiff and those from whom he derives title. 

2. Color of title, deeds relied on to show shou'd be taken in good faith—Instrue- 
tions as to color of title.—The question whether deeds relied on as color of 
title were taken in good faith is rightly submitted to the jury. And they 
should be particularly told what constitutes color of title, 

3. Adverse possession—Acts to establish may be determined in part from character of the 
land— What sufficient.—In determining the question of adverse possession, the 
jury may take into consideration the nature and situation of the land. And 
the placing of deeds on record, passing over the tract, employment of agents 
living in the neighborhood to look after it and prevent trespasseg upon it, pay- 
ment of taxes continuously under claim of title, and the like, may be considered 
by them ; and it is not always necessary to prove actual occupation by the 
claimant ; but the acts referred to would not be sufficient of themselves to estab- 
lish title by reason of adverse possession, unless the land was unsusceptible 
of more definite and actual possession, or such acts were kuown to the party 
holding the legal tide, and kuown to have been done under claim of adverse 
title. 

4. Adverse possession, constructive—Recent decisions as to.—The later decisions 
of this court manifest no disposition to multiply those evidences of adverse 
possession which tend to give it a constructive character. 


Appeal from Nodaway Circuit Court. 
Heren & Rea, for Appellant. 
Dawson & Edwards, for Respondents. 
Hoven, Judge, delivered the opinion of the court. 


This was an action of ejectment, commenced in 1872, to 
recover a tract of land in Nodaway county. 

In 1849, Benjamin Holland, who lived in Kentucky, enter- 
ed through his son, Perry Holland, who lived in Nodaway 
county, Missouri, the land in controversy, and on the 2nd day 
of October, 1854, a patent issued from the United States to 
Benjamin Holland for said land. 
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In 1848, Perry Holland married Letha J. Dinning, and in 
1849, a son was born to them, named William B. Holland. 

Perry Holland died in 1859, and his widow, in 1865, mar- 
ried William G. Turner, and in 1867, a daughter was born to 
them named Mary Elizabeth Turner. 

On the 28th of December, 1870, Benjamin Holland con- 
veved the land sued for to his grandson, William B..Holland. 

In 1871, William B. Holland died intestate and without is- 
sue, leaving his mother, Letha J. Turner, and his sister of the 
half blood, Mary Elizabeth Turner, as his only heirs, and they, 
together with William G. Turner, husband of Letha J. Turner, 
are the plaintiffs in the present action. 

The defendant pleaded an adverse possession by himself and 
his grantors, under color of title, for the statutory period, and 
introduced in evidence, a warranty deed from Perry Holland 
and his wife to Prince L. Hudgins, dated April 25th, 1850, and 
recorded April 23rd, 1855; also, a warranty deed from Prince 
L. Hudgins and wife to Jeremiah Hall, dated September, 21st, 
1860 ; also, a warranty deed from Jeremiah Hall to John Hall 
and Harvey D. Hall, dated October 3rd, 1867, and a deed from 
Harvey D. Hall and wife to John A. Hall, the defendant, da- 
ted February 3rd, 1872. There seems to be a mistake, in the 
deed from Holland to Hudgins, in the description of part of 
the land; but, under the view we take of the case, it is of no 
moment. The remaining deeds correctly describe the land 
sued for. 

There was testimony to show that in 1850, and soon after 
the conveyance to him, Hudgins took possession of the land 
and put a tenant thereon, who cultivated between twenty and 
thirty acres, that being the amount inclosed, and remained 
there until the spring of 1851. From 1852 until 1866, no per- 
son lived upon the land, nor was it cultivated or inclosed, or 
used oroceupied inany way. Inthe year 1855, Hudgins, who 
did not live in Nodaway county, employed a person who lived 
in the neighborhood of the land, as his agent, to look after it, 
protect it against trespassers and make sale of it. This agent 
testified that he acted for Hudgins, and it appears that he ne- 
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gotiated the sale to Jeremiah Hall ; but what the extent, char- 
acter and publicity of the supervision exercised by him over 
the land, were, this record does not disclose. Soon after Jere- 
miah Hall purchased the land, he requested a neighbor to look 
after it and prevent any trespass thereon. Jeremiah, John 
A. and Harvey D. Hall paid taxes on the land from 1860 un- 
til 1873, except for the year 1863. Benjamin Holland paid 
taxes for a vear or two after the land was entered, and in the 
year 1866 it seems to have been assessed tohim. From 1860 
to 1862 it was assessed to Hall; for the year 1862 to unknown 
owner; for the year, 1863, 1864 and 1865 to Hall. There is 
nothing in the record to show that the conveyance from Hud- 
gins to Holland and the subsequent conveyances in the defen- 
dants’claiin of title, were recorded, though it is so stated in 
appellant’s brief. 

In the fall of 1866, John Hall went upon the land, built a two- 
story dwelling, stable and blacksmith shop, and made other 
valuable and permanent improvements, and continued in pos- 
session until the institution of this suit. 

There was testimony to show that Hudgins and the Halls, 
took their conveyances with full knowledge that Benjamin 
Holland owned the land and had a patent therefor. 

Hudgins died in 1872 and this cause was not tried until 
1874. 

An attempt was made to impeach the genuineness of the 
deed to Hudgins by Mrs. Turner. On cross-examination, she 
stated that her signature to the deed looked like her signature 
to a letter of hers exhibited to her; that she had no recollec- 
tion of having signed the deed, though she may have done so ; 
that the name of her husband did not seem to be in his hand- 
writing. 

She further stated that Hudgins and her husband had deal- 
ings with each other, and that Hudgins defended her husband, 
in 1849, in a criminal prosecution against him. 

Numerous instructions were asked and given, and there was 
a verdict and judgment for the plaintiff, from which the de- 


fendant appealed to this court. 
18-——voL. Lx. 
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The question of the estoppel of Letha J. Turner and Mary 
Elizabeth Turner, to assert any title to the land in controversy 
in consequence of the covenants contained in the deed from 
Perry Holland and wife to Prince L. Hudgins. was attempted 
to be raised by the defendant’s answer. This plea was very 
imperfectly drawn and need not be further noticed, as William 
B. Holland, under whom plaintiffs claim, did not derive his 
title from Perry Holland, and there was neither allegation 
nor proof of any assets having descended to him from his 
father. 

During the progress of the trial, a letter was offered in evi- 
dence, written by Mrs. Letha J. Holland to one Peatree, in 
the year 1850, but subsequent to the date of the conveyance 
made by her husband and herself to Hudgins, which contained 
nothing of consequence, save a reference to a letter inclosed 
therein, which she there stated was from Benjamin Holland 
and which she wished to have shown to Mr. Hudgins. 

A letter dated November Ist, 1850, signed “Thos. H. and 
Benjamin Holland” was offered at the same time, as being the 
letter referred to in Mrs. Holland’s letter, in which a willing- 
ness was expressed to make a deed to Perry Holland or to 
Hudgins for the land, and which spoke of the landas Perry’s 
land. Both these letters were excluded, and the defendant 
excepted. Benjamin Holland’s deed to William B. Holland 
offered in evidence, was signed with his mark and his deposi- 
tion in the cause was similarly attested. ‘There was no testi- 
mony that the letter or the signatures were in the handwri. 
ting of either Benjamin Holland or Thomas F. Holland. The 
only testimony as to the authenticity of the letter was, that 
it was found among the papérs of Prince Hudgins after his 
death, but not inclosed in Mrs Holland’s letter. Mrs. Turner, 
formerly Mrs. Holland, testified that it was not in the writing 
of Thomas F. Holland, and that she did not recognize it as 
the letter inclosed by her. 

Peatree, who delivered to Hudgins the letter from Mrs. 
Holland and the letter she inclosed, also failed to identify it, 
and stated that it was not the letter received and delivered by 
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him. The defendant having failed to make a prima facie 
ense as to the authenticity of the letter, the court could not 
do otherwise than exclude it. This letter having been 
properly excluded, the letter of Mrs. Holland is of no impor- 
tance. 

The only point remaining to be considered is as to the pro- 
priety of the instructions given by the court on the question 
of adverse possession. The character of the possession to be 
taken and held by one claiming land under color of title, in 
order to bar the rights of the true owner,dias not been defined 
with any great degree of precision. From the necessities of 
the case and the nature of the subject, it has always been 
treated, when abstractly discussed, in very general terms. 
Each case must, in a large measure, depend on its own pecu- 
liar circumstances. Under the decision of this court in the 
ease of Draper vs. Shoot, (25 Mo., 197,) actual occupation is not 
alwavs indispensible. But then its absence, it would seem, 
should be supplied by some act done, on or about the land, 
which would give some notice of an adverse claim, It would 
be a new and dangerous doctrine, to hold that a possession un- 
der color of title, may be discontinued after a vear, or a 
month, or a week, and that, thereafter, the constructive pos- 
session of the land would follow the color of title instead of the 
true title, provided the disseizor did not intend, in withdraw- 
ing from the actual possession, to give rp all claim tothe land ; 
although no vestige of such adverse oceupaney remained upon 
the land, and no act was thereafter done, save the payment of 
taxes, of a character calculated to give notice to the true 
owner of an adverse claim. Such, we understand, is the po- 
sition assumed by appellants’ counsel in argument. We can- 
not indorse it. The only actual possession taken or held, in 
this case, by Hudgins, was in 1850 and 1851, prior to the ema- 
nition of the patent from the United States, which was in 
1854. The actual ocenpancy, it is claimed by the respond- 
ents, cannot, under the decision in the case of Gibson vs. 
Choutean. (13 Wail., 92.) be taken in consideration, in ascertain- 
ing the character and extent of the adverse possession, avail- 
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able to the defendant, in this action. It will not be necessary 
to say anything upon this point, as the possession of Hudgins 
during that time was not excluded from the consideration of 
the jury. 

The instructions given by the court at the instance of the 
plaintiffs, were substantially correct. They declared in effect 
that the plaintiffs were entitled to recover, unless the jury 
found that the defendant, and those under whom he claimed 
title to the premises, had been for a period of ten years 
prior to the institution of this suit, in the open, notorious and 
continuous possession thereof, or of some part thereof under 
color of title to the whole, taken in good faith, claiming the 
saine adversely to the plaintiffs, and those from whom they 
derived their title. 

The instruction given as to color of title, is not entirely free 
from objection, as to form—some question having been made 
as before stated as to the genuineness of the deed from Hol- 
land and wife to Hudgins. The jury were told in substance, 
that unless Hudgins believed said deed to be genuine, it did 
not constitute color of title. This was instructing the jury, 
by way of inference, as to what constituted color of title. 
They should have been more pointedly instructed as to that 
matter, but as no objection is made here on this account, and 
counsel do not claim that the jury were misled thereby, we do 
not feel that we would be warranted in reversing the judg-. 
ment for this defect. The question of the good faith of the 
defendant, and those under whom he claimed, in taking the 
conveyances relied upon as color of title, was properly sub- 
mitted to the jury. 

The court of its own motion gave the following instruction : 

“To make good the defense of the defendant under 
the statute of limitations, or claim of adverse possession, 
the jury must find that the defendant, or those under 
whom he claims, themselves, or by their agents or tenants, 
had actual, continuous, visible possession of the land in con- 
troversy, under color of title to the whole, claiming the same 
adversely to the plaintiffs and those under whom they claim 
title, for ten years next before the commencement of this suit, 
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or for a period of ten years continuously at some period be- 
fore the commencement of this suit. This possession is not 
constructive, but it must have been by occupation or cultiva- 
tion, if the lands were adapted to or susceptible of cultiyation, 
or by other acts of ownership upon and in relation to said 
land, which were visible, notorious and continuous for the pe- 
riod of ten years, such as that if the true owner had visited 
said land, he would have been advised thereby of the claim 
and possession of the same. The fact that those under whom 
the defendant claims, may have put deeds upon record, pase- 
ed over the land, and employed agents in the neighborhood 
to look after it and prevent trespasses upon it, and paid the 
taxes upon it continuously, under claim of title to the land, 
are proper to be considered by the jury, in determining the 
question of possession and ownership; but these facts would 
not, of themselves, be sufficient to invest the title in the de- 
fendant under the claim of adverse possession, unless the land 
was not susceptible of a more definite and actual possession, 
or unless such acts and claim of ownership were known to 
the party holding the legal title, and known by him to have 
been so done under a claim of title adverse to his right or 
title.” 

The following instruction was given at the request of the 
defendant: 

“Tt is not necessary in all cases to the setting up of ad- 
verse possession, and the running of the statute of limita- 
tions, that there need be a fence, building, or other improve- 
ment made; and it suffices for this purpose, that visible and 
notorious acts of ownership are exercised over the lands in 
controversy, for ten years or more, with the knowledge of an 
adverse claimant, without interruption or an adverse entry by 
him; such acts are evidence of an ouster of a former owner, 
and an actual adverse possession against him, provided the 
jury should think that the property was not susceptible of 
a more strict or definite possession than had been taken and 
held; that neither actual occupation, cultivation or residence 
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are necessary, where the property is so situated as not to ad- 
mit of any permanent, useful improvement, and the contin- 
ned claim of the party has been evidenced by public acts of 
ownership, such as he would exercise over property which he 
claimed in his own right, and would not exercise over prop- 
erty which he did not claim. The jury, in determining ad- 
verse possession, may take into consideration the nature and 
situation of the land, and in determining that question, the 
assessment of the land, the payment of taxes by the person 
asserting title by adverse possession, and the long acquies- 
cence of parties asserting title, with knowledge or notice of 
claims or acts of ownership being asserted by other parties, 
are facts that may, with other circumstances, be considered by 
the jury.” 

These instructions are liable to some verbal criticism, but 
when tuken in connection with the instructions given for the 
plaintiffs, their meaning is sufficiently plain, and they are 
certainly, exceedingly favorable to the defendant. They re- 
cognize to the fullest extent the most liberal views that have 
ever been expressed by this court, on the subject of adverse 
possession. The later decisions of this court certainly mani- 
fest no disposition to multiply those evidences of adverse pos- 
session, which tend to give it a constructive character. 

We cannot see that any error has been committed against 
the defendant in giving and refusing instructions. 

The judgment will therefore be affirmed. All the judges 
concur, except Judge Sherwood, who is absent. 
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Freperick WesreHetine, Respondent, vs. Micuart CO. En- 
RIGHT, ADMINISTRATOR OF THE Estate or T. W. Connine- 
HAM, DeceasEpD, Appellant. P 

1. Probate Courts—Appeals from—Fuilure to prosecute— What constitutes such 

failure as to warrant affirmance.—Where appellant fails to prosecute his 
appeal, as required by law, from the judgment of a Probate Court, the judgment 
should be affirmed. Section 8 of the act concerning appeals from the Probate 
Court, (Wagn. Stat., 120,) providing for the trial of causes anew in the Circuit 
Court, is to be construed in connection with 3 16 of the law concerning costs. 
(Wagn. Stat., 344.) But failure, for two terms, to give notice of appeal or to 
enter an appearance in the Cireuit Court, is not such a failure to prosecute the 
appeal from the Probate Court as the statute contemplates, in order to entitle 
the appellee to an affirmance. The default which will warrant such a step, is 
a failure to appear and defend when the case is called for trial. 


Appeal from Buchanan Circuit Court. 
B. R. Vineyard, for Appellant. , 


I. There is nothing in the law requiring a notice of the ap- 
peal to be given in a case of this sort. It is not like taking 
an appeal from a justice of the peace where the statute spe- 
cially requires notice to the other party to be given. 


H. M. Ramey, for Respondent. 


(Wagn. Stat., 120, § 8, art. 8,is controlled by Wagn. Stat., 
§ 16, p. 344; Martin vs. White, 11 Mo., 214; Starr vs. Stew- 
art. 18 Mo., 410; State vs. Sherman, 19 Mo. 237; Milligan 
vs. Dunn, 19 Mo., 643.) 


Napron, Judge, delivered the opinion of the court. 


The only question in this case is the propriety of the ac- 
tion of the Circuit Court of Buchanan County, in affirming a 
judgment rendered in the Probate Court, npon the motion of 
the plaintiff who was appellee. This motion was as follows: 
“Now, at this time comes the plaintiff and moves the court to 
affirm the judgment in this case, and for ground for such mo- 
tion, says that defendant has not prosecuted his appeal with 
effect and without delay, and more than two terms of court 
have passed since the appeal was taken, and appellant has 
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given no notice of appeal, and the appellant has not entered 
his appearance except for the purpose of motion.” 

There appears to be nothing peculiar in the provisions of 
the act establishing the Probate Court of Buchanan County, 
in regard to appeals. The 6th section (p. 85, Sess. Acts of 
1866) merely provides that the judgments of that court shall 
be suiject to appeals in all cases to the Cirenit Court “in such 
manner as may be provided by law.” The General Statutes 
provide for the manner of taking appeals from the Probate to 
the Circuit Court; (Wagn. Stat., 119) and section 8 declares 
when the transcript from the Probate Court is filed in the Cir- 
enit Court, “the court shall be possessed of the eanse and 
shall proceed to hear, try and determine the same anew.” 

But this court, in the cases of Martin vs. White, (11 Mo., 
914;) Starr vs. Stewart, (18 Mo.,410;) State vs. Sherman, (19 
Mo., 237.) and Milligan vs. Dunn, (19 Mo., 648) declared that 
this section must be construed in connexion with the 16th 
section of the act concerning costs; (Wagn. Stat.. 344) which 


provides that “in all cases where an appeal from a judg- 


ment of the County Court ora justice of the peace shall not 
be prosecuted by the appellant according to law, the judg- 
ment shall be aftirmed and the costs adjudged accordingly.” 
The court therefore held in those cases, the appellant being in 
default, that the Cireuit Court may properly affirm the judg- 
ment, and need not, in such cases, try the case anew. These 
decisions were chiefly on appeals from justices’ courts, but 
doubtless the reason upon which they rest is equally applica- 
ble to Probate Courts, which have supplied the place of 
County Courts in regard to Probate matters. 

But it will be observed, in all these cases, that the appel- 
lant was in default, he did not appear when thé case was called. 
In the present case the record does not show any default, un- 
less the facts asserted in the motion, that two terms of court 
had passed since the transcript was filed, and no notice of the 
appeal had been given, and no appearance of the appellant 
had been entered, constitute, either singly or altogether, such 
a failure to prosecute the appeal as the law requires, But it is 
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obvions that the phraseology of the statute concerning the du- 
ty of appellant to prosecute without delay, is simply another 
form of requiring him not to be in default—to answer when 
tiie case is called and be ready to proceed, when the rules of 
law and of the court require. Many terms of a court may 
pass without the least negligence or inattention on the part 
of the appellant, and it is clear that such lapse of time of it- 
self hvs no tendency to establish the default of the suitor, and 
there is no provision in the statute requiring notice of an ap- 
peal trom the Probate Court—thongh I believe there is in ap- 
peals from justices’ courts not taken at the trial. The state- 
nent. in the motion, that the appellant had not entered his ap- 
pearance, when it is not stated that the case had ever been call- 
ed, was entirely immaterial. 

Although, then, we hold, in accordance with the cases here- 
tofore referred to, that the court has a right to affirm a judg- 
ment appealed from, upon the failure of the appellant to pros- 
ecute it without delay, notwithstanding the general injunction 
to try the case anew, yet this failure must be established in 
accordance with the usnal rules that govern the degree of dil 
igence to be observed in legal proceedings. 

The record shows no default in this case. The judgment 
must be reversed and the cause remanded; the other judges 
concur. 





° 


fur Hannmat & Sr. Josepn Rattroap Company, Appel- 
lant, vs. JamMEs S. Hitt, Respondent. 


1, Forcible entry and detainer—Conditional purchase of land—Party holding 


under vendee, liability of—Three years possession, Constr. Stat—Where one 
in possession under an inchoate contract for the purchase of land, turns his 
possession over toa third party, the latter will not be subject to an action of 
unlawful detainer by the original vendor under 3 8 of the Forcible Entry and 
Detainer Act. (Wagn. Stat., p. 642.) And even where the possession is ob- 
tuined under demise or lease or by disseizin—as contemplated by that statute 
—-if defendant has been in uninterrupted occupation for three years, he will 
be protected. (See 3 27, Id., p. 646; also Biddle vs, Ramsey, 52 Mo., 153.) 
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Appeal from DeKalb Circuit Court. 
Carr §& Leach, for Appdilant. 


I. Respondent stood in Wagner’s shoes snd immediately 
he was notified of the determination of said contract on the 
part of appellant, he became a tenant at will; and after the 
demand was made upon him for the deliverance of possession 
thereof and after his refusa! to quit such possession, he became 
guilty of an unlawful detainer. (Wagn. Stat., 642,§3; Ash, 
Adm’r, vs. Holden, 36 Mo., 163; Venable vs. McDonald, 4 
Dana, 337; Dew vs. Webster, 10 Yerger, 513; 5 Yerger, 398; 

2 Marsh, 242; 3 Pet., 43; 12 Pet., 264.) 

II. The respondent does not come within the spirit and in- 
tent of § 27, p. 646, Wagn. Srat., which protects him after 
three years possession, ete. He was not guilty of an 
unlawful detainer until after a demand was made in writing 
for the deliverance of said possession of said land, and his 
refusal to quit such possession, (Grant vs. White, 42 Mo., 
285.) 


William Henry, for Respondent. 


I. Respondent had been in possession more than three years, 
henee, neither forcible entry and detainer nor unlawful de- 
tainer can be maintained. (Wagn. Stat., 646, § 27.) 

If. Appellant cannot maintain this action under the first 
clause of § 3, for the terms “demice or let,” etc., are apt terms 
to describe a leasehold estate, and, in the connection in which 
they are used in this clause, clearly show that it has no appli- 
eation to any person but a tenant or sub-tenant. Nor can he 
maintain the action under the second clause of this section, be- 
cause the statement fails to show that the respondent was a 
disseizor. 

III. Under the statute we are now considering, this court 
has defined the term “disseizin” to mean “any entry which is 
wrongful and without force, upon the actual possession of 
snother.” (Spalding vs. Mayhall, 27 Mo., 377; see, also, 3 
Blackst. Comm. ; Wunsch vs. Gretel, 26 Mo., 580.) 
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Surrwoon, Judge, delivered the opinion of the court. 


In 1867, the plaintiff sold to one A. B. Wagner, a tract of 
land in DeKalb county, for a certain consideration, which was 
to be paid in ten annual instalments, as shown by the instrn- 
ment which evidenced the contract. By the terms of this in- 
strument, time was made the essence of the contract, and pro- 
vision was made therein, that if Wagner failed to punctually 
pay the annual sums specified, and each of them, he was, im- 
mediately upon such failure, to surrender possession, and the 
contract and all benefit arising therefrom, to the vendee, 
were thenceforth to cease and determine, and all legal and 
equitable rights which he had thereby acquired, were thereup- 
on, without re-entry or declaration of forfeiture, to revert to, 
and be reinvested in, the vendor, ete., ete. Wagner, under this 
contract, entered into possession of the purchased premises, 
remained a year, and made but one payment, when he lett, 
after having placed in possession thereof the defendant, who 
ever since has continued to hold the land in controversy. 
When the sixth annual payment became due and remained 
unpaid, as weH as the second, third, fourth and fifth yearly 
payments, the plaintiff served a notice to quit on defendant, 
and upon his failure to do so, instituted, before a justice of 
the peace, the present action of unlawful detainer. 

The defendant appealed from the judgment of the justice, 
and, in the Cireuit Court, successfully moved the dismissal of 
the suit, on the ground that the complaint showed that de- 
fendant had been in the quiet possession of the land sued for, 
and had the uninterrupted occupation of the same, for the 
space of three whole years together, immediately preceding 
the filing of the complaint. 

This motion of the defendant embodies the first clanse of 
§ 72, art. 11 of the Forcible Entry and Detainer Act (Wagn. 
Stat., 646), and there was no error in the ruling which held 
that plaintiff, under the cireumstanees as detailed in the com- 
plaint, was not entitled to maintain the action. Section 3 of 
the above mentioned article has no reference whatever to a 
ease of this character, but only applies to two classes of cases, 
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First, where a person wilfully and without force, holds over 
any lands after the termination of the time for which they 
were demised or let to him, ete.; or, Second, when any per- 
son wrongfully and without force, by disseizin, shall obtain 
and continue in possession of any lands, after demand made 
in writing, ete., shall refuse to quit possession, ete. 

Here the premises were never let or demised to Wagner 
nor to defendant, nor was the possession obtained by either of 
them, wrongfully and without force by disseizin. 

But even had possession of the premises been obtained in 
either of the above specified modes, still the uninterrupted oe- 
eupation of the land sued for, by the defendant for three 
whole years together, next preceding the filing of the com- 
plaint would be a complete bar to plaintiff's action. (Biddle 
vs. Ramsey, 52 Mo., 153.) 

The cases of Grant vs. White (42 Mo., 285), and of Gillete 
vs. Mathews (45 Mo., 307), relied on by plaintiff as being in 
point do not bear the remotest resemblance to the case at bar; 
as each of those cases evidently proceed upon the theory that 
there had been no such period, nor character of possession as 
is evidently contemplated by § 27, above referred to, 

Judgment affirmed; all the judges concur, 





Autce Forerr, Respondent, ve. Coartes Hee, Appellant. 


1. Evidence—Verbal directions of Probate Judge.—The verbal directions of a 
judge of Probate will not protect a guardian and are notreceivable in evidence 
in defense of his action. 

2. Ward, gratuitous maintenance of —Subsequent claim for— Payment of by guar- 
dian——Estale not liable, when.—The question whether an allowance out of his 
estate shall be grauted for the support of a ward, depends very much on the 
faeta of the particular ease. It may, in some instances, be granted for past 
maintenanee; but never, where one has taken and brought up an infant 
as a member of his family, without any apparent claim or expectation, until 
afterward, of an allowance from the estate for such support. And a guardian 
paying such charge cannot hold the estate therefor. 

8. Adminisirator—Annual settlement of not conclusive—An annual settlement is 

uot conclusive, nor has it the force of a judgment. 
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Appeal from Carroll Circuit Court. 


Hale & Eads, for Appellant, cited, in argument, Brent by 
Guardian vs. Grace, Adm’r, 30 Mo., 253; Mitchell vs. Wil- 
liams, 27 Mo., 399; Wagn. Stat., 1872, § 28, Ch., 66; Strouse 
vs. Drennan, 41 Mo., 289. 


L. H. Waters, with J. H. Wright, for Respondent. 


I. While a guardian may make expenditures for the support 
and maintenance of his ward, without applying in the first in- 
stance to the Probate Court for an order and appropriation, 
he must show that the expenditure was subsequently sane- 
tioned by the court and allowed him in hissettlement. (Brent 
by Guardian vs. Grace, Adm’r, 30 Mo., 253.) And there 
must be some record showing that the payment was made un- 
der such order or sanction. (Dillon’s, Adm’r vs. Bates, etc., 
39 Mo., 302.) 

II. The payment if made at all by the appellant was for 
past maintenance, covering a@ period commencing fourteen 
years before the pretended payment was made, and made to 
parties who stood in loco parentis towards respondent, and 
nothing short of an express order to pay the same, made by a 
court of competent jurisdiction, should be accepted as a justi- 
fication of the expenditure. (Otte et uz. v. Becton, 55 Mo., 
99; 2 Sto. Eq., § 1354 a@., 10 Ed. and note.) 


Waaener, Judge, delivered the opinion of the court. 


The first and main exception in this cause relates to the ac- 
tion of the court in rejecting the claim of the defendant for 
six hundred dollars, which he alleged that he paid for the cloth- 
ing, support, education and medical attention of plaintiff, who 
was his ward. 

It seems that plaintiff was left an orphan when she was a 
small infant and the defendant was her testamentary guardi- 
an and curator. She always resided with her grandfather and 
grandmother who treated her as one of the family. 

Defendant filed with his settlement, in 1872, a receipt pur- 
porting to be signed by the grand parents, G. W. and Nancy 
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Folger which states that the money was for the clothing, sup- 
port, education and medical attention of Alice, the plaintiff, 
at the rate of fifty dollars a year; and defendant, in his tes- 
timony says that it was for the first twelve years of her life; 
that Mrs. Folger, who appears to have transacted all the busi- 
ness, caused the receipt to be signed in his presence and or- 
dered him to pay the money to C. W. Heidel; that he didso 
and took a note parable to the Folgers for the amount. 

On the other hand, the execution of the receipt was point- 
edly denied. Mrs. Shirley, who it was alleged signed thie re- 
ceipt for and at the request of Mrs. Folger, positively denies 
that she signed the paper produced, and C. W. Heidel, who 
got the money, says that he went to the defendant to bervew 
the money, and he told him that he could let him have six 
hundred dollars of plaintiff's money, and that when he received 
it defendant told him to draw up a note, payable to Mrs. Fol- 
ger, and that he drew up the same and gave it to defendant; 
that he never had any arrangements with Mrs. Folger in re- 
gard to borrowing the money ; that he borrowed it of the de- 
fendant and not of Mrs. Folger. 

There was some testimony to show that Mrs. Folger, on one 
oce:sion, asked defendant if she could not get something for 
keeping Alice, and defendant offered to show that he had 
asked the judge of the Probate Court for an order in rela- 
tion to the payment of the $600, and asked him if he should 
pay it, and, if so, whether he would be allowed for it in his 
settlements. ‘This evidence was objected to, because, Ist. it 
did not purport to be a claim for necessaries ; 2nd, the Pro- 
bate Court was a court of record, and could only speak by the 
record, and, 3rd, the oral directions of the judge were not 
evidence for any purpose. The objections were sustained and 
the testimony excluded. 

Defendant then offered to prove by the probate judge, that 
he, the judge, told defendant to pay the claim and take the re- 
ceipt for it, and this evidence was ruled out. 

It is not pretended that any of these conversations or diree- 
tions tuvk piace in term time. Whatever is done by a court 
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of record, must appear by the record, and the mere verbal di- 
rections or declarations of a judge are not receivable in evi- 
dence. 

We will not attempt here to analyze the evidence in regard 
to the receipt. It was directly conflicting—whoily irrecon- 
cilable, and the court below, who heard the witnesses, was much 
more competent to judge of their credibility than we possibly 
could be. But it seems that the judgment of the court was 
not founded so much upon the weight of evidence, as upon 
the conclusion of law that defendant’s claim could not be al- 
lowed. 

It is evident that the receipt was wrongly dated ; that fact 
is now admitted. It bears date in 1868, and if it was given 
at all, it was executed in 1870. It was intended to cover the 
period up to 1868, and that would include the first tweiveé 
years of plaintiff's existence. It will thus be perceived, that 
it wasfor maintenanceand support for a time that was entirely 
past. Now it is very clear that the grandparents never in- 
tended to charge the plaintiff anything for living with them 
She was treated and regarded as one of the family. Upon 
this point the evidence is conclusive. If after she had lived 
with them as one of the family, without any intention of 
charging her for the same, they had changed their minds, it 
would make no difference ; for the principle is a familiar one, 
that what was originally intended as a gratuity, cannot subse- 
quently be turned into a charge. (Allen vs. Richmond Col- 
lege. 41 Mo., 309.) 

In the case of Whipple vs. Dow eé wa. (2 Mass., 418), it was 
said: “If a mother support her child gratuitously, without 
any intention, at the time, of demanding a recompense, noth- 
ing is more clear than that she could not, upon a change of 
inclination, afterwards have an action therefor.” 

When and under what circumstances an allowance will be 
made for the support or maintenance of the ward depends 
very much on the facts of each particular case, and it is not 
denied that in certain cases it may be made as well for past 
as future maintenance. (Guion vs. Guion, 16 Mo., 48; Gil- 
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lete vs. Camp, 27 Mo., 541; Otte vs. Becton, 55 Mo., 99.) 
But it is not believed that a case can be found where a parent 
or any one standing in loco parentis has been allowed to 
charge an infant when he took it and raised it as a member 
of his family, without any intention or design of charging for 
its support. 

The case of Brent vs. Grace’s Adin’r (30 Mo., 253), is cited 
to show that the defendant is entitled to the allowance, though 
no previous authority was obtained by him from the court for 
its payment. That case decides that if the guardian makes 
expenditures for the maintenance and education of his ward, 
without first procuring an appropriation from the Probate 
Court, the allowance of an account for such expenditures al- 
ready mude satisfies the statute; but that case is widely dif- 
ferent from this and clearly distinguishable from it. There 
the guardian paid the expenditures as they occurred, for 
which there was an undoubted liability; here he attempts to 
go back and pay for past maintenance, for which there was 
no legal liability, and on which no recovery could have been 
had in an action at law. 

But it is contended, that the claim was allowed in his set- 
tlement, in 1872, and that that is conclusive and decisive in 
his favor. The settlement made in 1872, was an annual get- 
tlement, and the record does not show that it was ever acted 
upon or approved. But waiving this last defect or omission 
in the record, it is the settled law in this State, that an annual 
settlement is not conclusive, nor has it the force of a judg- 
ment. This question was very thoroughly discussed in the 
case of Picot vs. O'Fallon (35 Mo., 29), and that case has 
been followed and approved in all our subsequent decisions. 

Under the statute (Wagn. Stat., 681, § 48), the guardian is 
required to give notice when he makes his final settlement, 
but no such notice, nor any notice whatever, is required in re- 
ference to annual settlements, and such settlements are there- 
fore ex parte, aud are rarely, if ever, made in the presence of 
the parties interested in the estate. They are in no manner 
in the nature of judgments, for no appeal can be taken from 
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them. On a final settlement, all the parties in interest are 
brought in to protect their rights, and being in on notice, they 
are effectually concluded by the settlement made. They are 
then at liberty to examine into the whole matter of the guard- 
ianship, and show that errors and mistakes have been commit- 
ted; that the guardian has received credits which he was not 
entitled to, and that he has neglected to charge himself with 
effects which have come into his hands. And, as the proceed- 
ing is final, an appeal lies from the judgment. 

It is a question of great doubt, in this case, whether the de- 
fendant really parted with the money for the purpose of pay- 
ing the supposed claim of Mr. & Mrs. Folger, or whether he 
loaned it to C. W. Heidel and took the note in order to make 
himself secure. At all events, his ward was not liabie for the 
claim ;- and as he took no precautions to protect her rights and 
his acts were acts purely voluntary, he must be regarded as 
having paid it in his own wrong. 

The further point is urged, here, that the court had no right 
at the time to require the guardian to make a final settlement 
and pay the money in his hands to the plaintiff. By the pro- 
visions of the will under which the defendant qualified and 
acted as guardian and curator, the estate of the testator was 
not to be paid over to the plaintiff till she arrived at the age 
of twenty-one years. At the time the court compelled him to 
make-his final settlement in this case she was in her nine- 
teenth year. But the estate in controversy did not descend 
to the plaintiff under the provisions of the will, and was nev- 
er the property of the testator. She inherited it from an en- 
tirely different source, and the guardian did not receive it 
under the will. By .our statute, women are now of age at 
eighteen years (Wagn. Stat., 672, § 1), and as plaintiff had 
arrived at that age, she was entitled to her estate, which was 
not derived from the will. 

The judgment, in my opinion, should be affirmed; all the 
judges concurring. 
19-——voL. LX. 
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Aveust Scnusrer. Defendant in Error, vs. Tue Kansas Crry, 
Sr. Josepa & Counc, Biurrs Rattroap Company, Plain- 
tiff in Error. , 


1. Practice, Supreme Court—Conflict of evidence.—In civil actions at law Su- 
preme Court will not consider questions of conflicting evidence. 

2. Railroad—Deductions from pay rolls of workmen of amounts due merchant 
for supplies—Implied assumpsit.—A railroad company having become liable 
to pay the wages of workmen employed by contractors( Wagn. Stat., 302, 3 10) 
deducted, on their pay rolls, charges for sundry goods theretofore furnished 
the men by a merchant under an agreement entered into by him with the con- 
tractors. On the rolls, and pursuant to the agreement, the amounts purchased 
were entered as payments made on the wages account and as due from the 
contractors tothe merchant; Held, that, being a stranger to the agreement, the 
company was not liable to the merchant under it for such advances; and its 
deductions of the amounts due the merchant from the wages of the meu would 
not, of itself, raise an assumpsit in his favor against it, And it would be liable, 
notwithstanding, to the employees for the unpaid balances. But they having 
acquiesced in that mode of settlement, the merchant could recover those 
sums from the company on an implied undertaking to pay the same. 
Assumpsit—Promise made for third party.—A promise made for his benefit 
may be sued upon by a third person. 


Error to Andrew Circuit Court. 
Mossman §& Hall, for Plaintiff in Error. 


A. J. Harlan, with W. S. Greenlee, for Defendant in Er- 
ror. 


ad 


Waensr, Judge, delivered the opinion of the caurt. 


This was an action commenced by the plaintiff against the 
defendant, wherein the amount claimed to be due was the sum 
of thirteen hundred dollars. 

From the record it appears that plaintiff was a merchant, 
and that Parker & Wills, who were contractors to do certain 
work for the defendant, made an arrangement with him, by 
which he was to let their laborers have goods on their orders. 
He did let the laborers have goods to the amount claimed in 
the petition. Subsequently, Parker & Wills failed to pay 
their laborers; and they gave notice in accordance with the 
statute, whereby defendant became liable to them for thirty 
days’ wages. 
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Under the evidence and ruling of the court a verdict was 
found for plaintiff, for one hundred and eighty-four dollars 
and thirty-five cents. 

The arrangement entered into by the plaintiff with Parker 
and Wills, by which plaintiff paid that firm’s laborers by or- 
ders out of his store, devolved no responsibility on the de- 
fendant to see that plaintiff was paid. It was a contract be- 
tween those parties, to which defendant was an entire stran- 
ger and for the goods furnished according to its terms, it could 
not be nade liable; and so the jury must have found, when 
the greater portion of plaintiff's claim was rejected. But un- 
der the notice given to the defendant, the company was liable 
to the laborers for thirty days’ wages, and there was evidence 
submitted going to show that when the company paid the 
hands under this liability, the payment was made on pay rolls 
which had been kept by the foreman, and that those rolls 
showed certain amounts on some of the claims which had been 
paid by plaintiff; that these amounts which had been paid by 
plaintiff were deducted by the paymaster as so much received 
by the parties, which was due and payable to plaintiff and that 
the settlement was adjusted on this basis. It was for these 
sums so deducted by the defendant’s paymaster, that the jury 
found their verdict. 

There was some contradictory evidence, it is true, introdue- 
ed by the defendant, but with that we have nothing to do. 
The jury passed upon it and that concludes us. 

The simple fact that defendant, in paying the hands, de- 
ducted from their accounts what was due to the plaintiff would 
not, of itself, raise an assumpsit in his behalf. If the labor- 
ers or hands had refused to accede to the arrangement, they 
would not have been prevented from maintaining their action 
against the defendant for the balance withheld for plaintifi’s 
benefit. But it appears, plainly enough, that the parties to 
whom the debts were owing acquiesced in and agreed to 
the manner in which they were paid off. The parties whose 
claims were thus paid were the witnesses by whom plaintiff 
mainly proved the facts. Under these circumstances there 
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was an implied undertaking, that defendant would pay the 
respective amounts deducted to the plaintiff; and it has been 
frequently held in this court, that a promise made for the ben- 
efit of a third person, may be sued upon by such person. 

The judgment should be affirmed ; the other judges con- 
curring, except Judge Sherwood, who is absent. 





Joun Neznay, Respondent, vs. Frepertck W. Smirn, Ap. 
pellant. 


1. St. Joseph, charter of—Special taxes—Liability of owner prima facie—As 
sessment apportioned to frontage—Charges for work not in contract—Interest; 
tender of, etc.—In suit on a special tax bill for street improvements, brought 
under the amended charter of St. Joseph, (Sess. Acts, 1865, p. 433, et seg.) 
held: 

1st. The bill made the owner prima facie liable for the amount of the debt 
charged and constituted a valid claim until rebutted. 

2nd, The amount assessed must be in that proportion to the whole charge 
under the contract which the frontage of the lot taxed bears to that of the 
whole work undertaken, 

3rd. The fact that some small amount of work or material may have been ap- 
portioned and charged in the bill other than that called for by the contract, 
will not necessarily invalidate the bill; but the additional amount so assessed 
may, on proper showing, be deducted. 

4th. In case the bill contains such excessive charges, accruing interest can be 
stopped only by tendering the true amount; then in event of non-acceptance 
thereof, if the holder fail to recover more, he can have no interest. 

bth. The failure of the city engineer to record the bill in a book kept for that 
purpose, will not defeat the bill. 

2. Street improvement-—Contract embracing independent streets—Non-paving of a 
part of the streets— Taz bills for work on finished streets—-Recovery on.— Where 
a contract for street paving embraces a number of disconnected streets, the fact 
that the paving on some of them is unfinished will not prevent recovery.on 
special tax bills for work on other streets where the work has been completed. 
And if the paving called for by the contract, has been completed on the par- 
ticular street, that is sufficient, regardless of the question whether the remain- 
der of the street is paved, or not. 


Appeal from Buchanan Circuit Court. 
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Ben. Loan, for Appellant. 


I. The tax bill which will authorize a recovery must be for 
work specified in the contract and no other. If work not so 
included was done on Felix, Francis or Ninth Streets, and 
the cost thereof was added to the work specified in the con- 
tract, and the whole amount apportioned to the property 
fronting on the work specified in the contract to be done, 
then such apportionment was unauthorized and is void. (St, 
Louis v. Clemens, 49 Mo. 552.) 

If. The court erred in giving the 1st instruction as asked 
by the plaintiff. Tax bills are not prima facie evidence of 
the validity of the claim. (Hegele vs. Malinckrodt, 46 Mo., 
577.) 

III. The whole contract must be completed before any tax 
bills can be lawfully issued. (St. Louis, &., vs. Clemens, 49 
Mo., 553; Kiley vs. Cranor, 51 Mo., 541.) 


Vineyard §& Vories, for Respondent. 


I. The legislature intended to make the bills not only pri- 
ma facie evidence that the work and materials were furnished 
as charged, but also that the person therein named as owner 
of the property was “liable” as therein charged. (City of St. 
Louis to use, &., vs. Hardy, 35 Mo., 261; City of St. Louis 
to use, &., vs. Coons, 37 Mo., 48; City of St. Louis to use, 
&c., vs. Armstrong, 38 Mo., 33: Neenan vs. Smith, 50 Mo., 
525.) 

Il. Plaintiffs instructions properly confined the jury in 
their finding to work done on Frederick Avenue. (Neenan 
vs. Smith, seepra.) 

III. The first instruction refused defendant is not the Jaw. 
It would have nfade the jury find for the defendant, if there 
had been a single item of ten cents charged {nu the bill not 
covered by the contract. 


Waaner, Judge, delivered the opinion of the court. 


We see no error in the instructions given for the plaintiff. 
The amended city charter of St. Joseph provides that when- 
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ever the mayor and city council shall order the paving, mac- 
adamizing, guttering, cross-walks, side-walks or curbing of 
the carriuge ways, intersections and side-walks of any street, 
lane, alley or avenue within the limits of said city, the cost 
of the same shall be paid by the owners of the property in 
the vicinity. (Acts 1865, p. 435, § 4.) 

The fifth section of the act provides that whenever thie 
work shall have been fully completed under the authority of 
an ordinance, the city engineer or other officer having charge 
of the work, shall compute the cost thereof and assess it as a 
special tax against the adjoining property fronting upon the 
work done, and each lot of ground shall be charged in pro- 
portion to the frontage thereof, with the cost of construction, 
&e. The officer is then authorized to make out a certified 
bill of such assessment against each lot of ground chargeable 
with the work done in the name of the owner thereof, and he 
is required to keep a record of such bill or account in a prop- 
erly bound book in his office, which book is subject to the in- 
spection of any citizen. Every such certified bill, when an 
action is brought to recover the amount thereof, is made pri- 
ma facie evidence that the work and materials charged in 
euch bill have been furnished, and of the liability of the per- 
son therein named as the owner of the property. Under this 
provision the owner of the property is liable for the amount 
of the indebtedness as charged in the bills. The bills makea 
prima facie case of the facts and liabilities stated in them, 
und present a valid claim till rebutted by countervailing evi- 
dence. 

The finding was limited to that part of the work done on 
Frederick Avenue, between Eighth and Ninth Streets, which 
was the part of the avenue covered by the plaintiff's contract, 
and that was in accordance with the decision of this court 
when this case was here before. (Neenan vs. Smith, 50 Mo., 
525.) 

The court properly enough refused defendant’s first instrue- 
tion, because it made the tax bills entirely void if any other 
work or materials were apportioned or assumed in the bills 
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than what was included in the contract. This would have 
invalidated the bills and deprived the contractor, who had 
honestly done his work, of all redress, if the engineer had 
made a trifling mistake in the matter of the computation or 
assessment.. A proposition which would lead to such a result 
would be manifestly unjust, and cannot be law. 

Defendant’s own instructions required the jury to reduce 
the assessments if they found from the evidence that the work 
done and materials furnished were not in accordance with the 
ordinance providing for the manner of doing the work, and 
they also required a reduction if there was an over assessment. 
They were in conformity to sound principles, and only: al- 
lowed for the real value of the work and materials; and 
would also have allowed for any damages the defendant might 
have sustained in consequence of plaintiff failing to comply 
with his contract. 

There is nothing in the position assumed in reference to 
the engineer fraudulently accepting the work. He had 
nothing to do with its acceptance. It was his duty to make 
out the assessments; but the acceptance devolved on the 
board of public works. In addition to this, there was no evi- 
dence to show any fraudulent acts or practices on the part of 
the engineer. 

It is insisted that if the plaintiff claimed a greater amount 
from the defendant than was actually or justly due, then no 
interest should have been allowed at all on what was really 
due, and an instruction to this effect was asked and refused. 
The only way to have stopped the accruing interest would 
have been for the defendant to have tendered the amount 
justly due, and then, in the event of a refusal, had plaintiff 
failed to recover a greater sum, he could have obtained no 
interest. 

The point raised that the bills were invalid unless recorded 
by the engineer in a book kept for that purpose, is not main- 
tainable. The contractor had no power or control over the 
engineer, and if that officer failed to do his duty an innocent 
party who had performed labor and purchased materials could 
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not be injured thereby. The engineer testifies that he did 
make the record in a book ;. but whether he did or not is en- 
tirely immaterial. It was his duty, not that of the plaintiff, 
and the latter had no means of requiring him to perform it, 
and was not obliged to see that it was performed. 

There was evidence to show that the engineer made the 
assessment and computed the cost of the work done, in ac- 
cordance with the charter, and the requirements of the city 
ordinances, and that the assessment of each lot was in the 
proportion that its front bore to the front of all the lots on 
the work under contract. This mode of assessment was cor- 
rect, and the question was fairly submitted. 

It is complained of as error that the court refused defend- 
ant’s 16th instruction, which declared that unless the work 
specified in the contract was performed and completed before 
the commencement of this suit, the jury should find for the 
defendant. 

The contract embraced work on some four or five other 
streets in different parts of the city. With the work on those 
othér streets defendant was not interested, so far as this con- 
tract was concerned. All that was necessary to make him 
liable was to show that the work was completed on the street 
out of which the assessment grew. Then he had received the 
benefits which authorized the assessment, and on which his 
responsibility rested. Whether another street was ever mac- 
adamized or not, would make no difference with him, as it 
would not affect his interest in any way in respect to the 
street on which the work was performed, and out of which 
his benefits were derived. 

It was under the idea that all the work included in the con- 
tract, without regard to the street, should be done, I suppose, 
that induced the defendant to offer his seventeenth instrue- 
tion, which was that there was no evidence before the jury 
that the work had been performed before the commencement 
of the suits. This instruction was rightfully refused ; for the 
plaintiff on the trial swore directly that the bills sued on were 
made out after all the work on Frederick Avenue was fin- 
ished, and that was sufficient. 
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The objections urged by the defendant in this court are 
mainly technical in their character, and have little or no 
merit in them. 

The judgment should be affirmed ; all the judges concur, 
except judge Vories, who did not sit. 


© 





JosepH Cann, Respondent, vs. Epwarp Dorron, Appel- 
lant. 


1. Bills and notes—Signature on back of note, when that of maker.—Where one 
writes his name on the back of a note whereof he is not shown by the instru- 
ment to be either an original party or indorsee, he will be presumed, in the 
absence of extrinsic testimony, to be a joint maker; but such presumption 
may be removed by parol evidence. And what weight is to be given to such 
evidence is a question for the jury to determine. 


Appeal from Buchanan Circuit Court. 
B. R. Vineyard, for Appellant. 


Although prima facie the man who signs his name on the 
back of the note, not being the payee; is a maker, still he 
may, by parol, show that he did not sign as maker, but sim- 
ply as endorser. (Seymour vs. Farrell, 51 Mo., 95; Kuntz 
vs. Temple, 48 Mo.,71; Mammon vs. Hartman, 51 Mo., 168 ; 
Ayres vs. Milroy, 53 Mo., 516.) And on this point the evi- 
dence was all in favor of appellant, and the finding of the 
court was without any vindication whatever in the testimony. 


H. M. Ramey, for Respondent. 


I. It is well settled Jaw in this State, that a party who 
writes his name on the back of a promissory note, of which he 
is neither payee nor indorser, is to be treated as a maker ot 
the note. (18 Mo., 74; 30 Mo., 226.) 

The trial court sitting as a jury passed upon this testimony, 
and this court will not review the evidence or disturb the ver 
dict. 
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Waaner, Judge, delivered the opinion of the court. 


This was an action on a negotiable promissory note payable 
to the plaintiff, and signed by Donelan and Brown on the 
face, and on the back by Dutton, the defendant. 

Donelan and Brown made no defence, and the defendant 
filed an answer, in which he stated that he never signed the 
note as a maker, but admitted that he signed it as an endorser, 
and he averred that plaintiff knew at the time he received 
the note that defendant was only endorser thereon. 

To this answer there was a replication denying the aver- 
ment of knowledge on the part of the plaintiff, that defend- 
aut signed the note only as endorser, and alleging that he 
signed the note with the other defendants as a joint maker. 

This cause was tried before the court sitting as a jury, who, 
after hearing all the evidence offered by both sides, gave 
judgment for the plaintiff against all the defendants, and 
Dutton appealed. 

Plaintiff asked for no instruction, and the defendant sub. 
mitted one which was given, which stated the law to be, 
“ If the court believe from the evidence that the defendant, 
Dutton, signed his name on the back of said note as an in- 
dorser, and not as a maker, and such was the understanding 
of the parties to said note at the time, then the court will find 
for the defendant, Dutton, under the pleadings in this case.” 

The court admitted all defendant’s evidence, and gave the 
only declaration of law that he asked, and then found against 
him on the facts. 

The counsel for the defendant contends that the verdict 
was not merely against the weight of evidence, but that there 
was no evidence whatever to support it. This assumption is 
not maintainable. Dutton testified in his own behalf that he 
signed the note at the request of Donelan, for his, Donelan’s 
and Brown’s accommodation, and that he refused to sign it asa 
maker, but signed it only as an indorser. But on his cross- 
examination he stated that he signed the note at his shop, 
and that he never told the plaintiff that he signed the same 
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as an indorser or otherwise. He also said that the note was 
given as a renewal of a note signed by Smith and Brown, and 
indorsed by Donelan and himself. 

The plaintiff then introduced Mr. Williams, who stated 
that he acted for plaintiff in getting the note, sned on; that 
he got Donelan to take it to defendant Dutton to sign, 
and that it was given in renewal of another note on which 
Dutton was indorser. On his cross-examination, he said he 
was cashier of the bank, and was acting for plaintiff in loan- 
ing money. Dutton was indorser on the first note, and he 
regarded him as indorser on the note sued on. Donelan’s 
testimony mainly corroborated Dutton’s, as to the manner of 
his signing the note. 

The defendant’s name on the back of the note prima facte 
imported that he was'a maker. The onus devolved on him 
to show that he signed as an endorser. In what capacity he 
did sign it was a question of fact, to be passed upon by the 
triers thereof. Defendant himself admits that he did not in- 
form the plaintiff that he signed the note as indorser, and the 
testimony of Williams, who was acting as agent of the plain- 
tiff, might have well been construed by the court as amount- 
ing to a mere inference or opinion. Unless he had knowledge 
the plaintiff had none. 

In the conflict the court below was tke proper tribunal to 
determine the effect to be given to the evidence, and as no 
point is raised by any instruction as to its legal character, 
there is nothing for this court to review. 

The judgment must be affirmed ; the other judges concur. 
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Caroune T. Doss, Plaintiff in Error, vs. Toomas W. Davis 
AnD James M. Arnotp, Defendants in Error. 


1. Bill in equity to re-docket case on the ground of fraudulent defense and re- 
moval of cause from docket.—Where it appears that through the fraud and 
combination of the attorneys, a false and sham defense to plaintiff’s suit is in- 
terposed, and the court is so practiced upon and deceived that no judgment is 
obtained, and, without any order or action of the court, the case is suffered to 
disappear from the docket, plaintiff will be entitled, on a proper case presented, 
to have the cause re-docketed and a trial instituted on the pleadings as they 
remain on the files of the court. 


Error to Buchanan Circuit Court. 
Murat Masterson, for Plaintiff in Error. 


I. Courts of equity have original, independent and inherent 
jurisdiction in cases like the one at bar. (Sto. Eq. Jur., 252, 
and cases cited, Id., 256; Kerr on Fraud & Mist., 43, 44, and 
cases cited, 252, 298-4; Reigal vs. Wood, 1 Johns. Ch., 401; 
Barnesly vs. Powell, 1 Ves., 120, 284, 289; Phalen vs. Clark, 
19 Conn., 421; White vs. Hall, 12 Ves., 324; Wilson vs, 
Watt, 9 Md., 359; 2 Smith, L. C., 687; Browwood vs, Ed- 
ward, 2 Ves., 246; Bridgeman vs. Green, Id., 627; Huge- 
niere vs. Rasely, 14 Ves., 289; Phelps vs. Peabody, 7 Cal., 
52; Robb vs. Robb, 6 Cal., 22; Luttrel vs. Lord Waltham, 
4 Ves., 290; S.C. 11 Ves., 638; Goss vs. Tracey, 1 Wil., 288; 
Thynn vs. Thynn, 1 Vern., 296; Chamberlain vs. Agar, 2 
Ves. & B., 259.) And plaintiff is entitled to have her case 
re-docketed, and set down on hearing. Defendants ought not 
to have the advantage they claim under the judgment. 


Hall & Merryman, for Defendants in Error. | 


I. The petition does not state any cause of action. Plain- 
tiff can sue Davis at any time on the note described in her 
petition. The dismissal of the suit as to Davis, as stated in 
the petition, is no bar to another suit. 

II. The statute of limitations must be pleaded in actions at 
law ; and, if pleaded to the new action which plaintiff may 
bring on said note, she could reply the facts set up in the pe- 
tition in this ease; and if they constitute a good reply, full 
effect would be given to them. (19 Mo., 64, 65.) 
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III. If this suit can be maintained, a similar suit could be 
maintained in all cases of non-suit upon the allegations of 
fraud in obtaining said non-suit. This would be a novel prac- 


tice. 
Waener, Judge, delivered the opinion of the court. 


This was a petition in the nature of a bill in equity. In 
substance it charges that in 1861, the plaintiff placed in the 
hands of Ebenezer N. O. Clough, an attorney at law, a prom- 
issory note against Davis and Arnold for collection ; that 
Clough instituted suit thereon, in the Platte County Circuit 
Court, and that personal service was had on both of the de- 
fendants ; that Arnold was entirely insolvent at the time and 
hag remained so ever since, and that Davis was then and is 
now solvent and possessed of a large amount of real and per- 
sonal property ; that Arnold made no appearance, and judg- 
ment was rendered against him by default. 

The petition then alleges that plaintiff's attorney, Ebenezer 
N. O. Clough and defendants’ attorney, W. McN. Clough, 
were brothers, and that they and the defendant Davis entered 
into a conspiracy and combination to defraud and cheat plain- 
tiff, and in execution of this design it was agreed that defend- 
ant, Davis, should put in his separate answer, denying the al- 
-egations in the petition, and that the trial, as to him, should 
be a sham; that the answer was false in every particular, and 
known so to be by her attorney and Davis who filed it ; that 
by the conspiracy entered into between the parties, the court 
was imposed upon in rendering its orders and judgment, and 
the plaintiff was defrauded out of her rights, and prevented 
from getting a judgment against Davis, who was the only 
solvent party defendant ; that after the judgment was taken 
against Arnold, nothing further was done with the case, but 
it was permitted to be dropped from the docket; that plain- 
tiff was a resident of the State of Kentucky, and that she 
was kept in ignorance of the true state of the case by the false 
and fraudulent representations of her attorney ; that immedi- 
ately after becoming possessed of the facts, she took steps as 
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soon as she conveniently could, to set aside the fraudulent 
proceedings. 

The prayer was that the judgment against Arnold might 
be set aside, and the cause re-docketed, and a trial had against 
Davis on the merits: 

To this petition Davis filed his answer, and the plaintiff re- 
plied. 

In the court below, the defendant, Davis, moved for judg- 
ment in his favor on the pleadings, because the petition sta- 
ted that in the year 1864, the case was tried in the Platte 
County Circuit Court, and that the court found for plaintiff 
as against Arnold, and rendered judgment against him ; that 
the plaintiff in this suit, upon a petition in the nature of a bill 
of review, asked for a new trial as to the defendant, Davis, 
when no judgment had ever been rendered against him ; he 
therefore asked the court to dismiss the plaintiffs petition be- 
cause there was no judgment to review. 

The court sustained this motion, and the plaintiff prosecn- 
ted her writ of error. 

The motion of the defendant was based on a wrong theory— 
a mistaken assumption of facts. The petition is not in the 
nature of a bill of review, nor does it seek to review any 
judgment rendered against Davis, the defendant. It pro- 
ceeds directly upon the opposite view, that through the alleged 
fraud, connivance and conspiracy of the parties, no judgment 
at all was rendered. 

As to the prayer, that the judgment against Arnold be set 
aside, that may be disregarded, so far as Davis is concerned. 
The judgment was properly taken against him, as he made no 
defense, but it was improperly made final, in consequence of 
the fraud of Davis and the attorneys. It may be set aside 
and the trial continued as if it had never been taken. 

Courts of equity have full power to relieve against frand- 
ulent acts which have prevented those things from being done 
which would have legally and justly been done, but for the 
false and fraudulent statements which induced the preven- 
tion. 
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Where there has been a fraudulent prevention or suppres- 
sion, the court will take from the party himself, the benefit 
which he may have derived from his own fraud, imposition or 
undue influence, and restore the injured party to the position 
he was in, if possible, when he was displaced by the fraud. 
(1 Sto. Eq. Jur., § 256.) 

In the present case there was no adjudication against the 
defendant. It is charged that a false answer was put in, that 
the court was imposed on and deceived, and without any 
order, action or judgment, the case in some mysterious man- 
ner disappeared from the docket. If the plaintiff should 
prove her allegations, and it should be made to appear that 
this result was produced by the fraud, combination and con- 
spiracy of Davis and the attorneys, she would be entitled to 
have the case re-docketed, and to have a trial on the plead- 
ings as they remained on the files of the court. 

The judgment will, therefore, be reversed and the cause 
remanded. The other judges concur. 
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Joun Hosner Respondent, vs. Kansas Crry, St. Joszrs & 
Counct, Biurrs Ramroap Company, Appellant. 


1, Eminent Domain—Benefits deducted from assessment of damages for land 
taken for railroads—Rule as to—Testimony touching. —In the assessment of 
damages for land taken for railroad purposes the benefit which is to be deduct- 
ed from the damages which the owner sustains is the direct and peculiar ben- 
efit resulting to the land in particular, and not the general benefit accruing to 

it in common with other land which is enhanced in value by the building of 
the road. (St. Louis & St. Jo. R. R. Co. vs. Richardson, 45 Mo., 466.) And 
the land should be assessed at its value when taken. But witnesses may testify 
as to its value before and after the taking, as tending to shed light on that 
point, 





Appeal from Nodaway Circuit Court. 
Willard P. Hall, for Appellant. 
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William Heren, for Respondent, cited St. Louis & St. Jo- 
seph R. R. Co. vs. Richardson, (45 Mo., 466 ;) Newby vs, 
Platte Co., (25 Mo., 258;) Pac. R. R. Co, vs. Chrystal (35 
Mo., 544). 


Waener, Judge, delivered the opinion of the court. 


No error is perceived in the record which would justify a 
reversal in this cause and it must be affirmed. 

The action was for damages which the plaintiff sustained 
in consequence of the company appropriating a quantity of 
his land in the construction and building of its road. All the 
instructions asked for on both’sides were given, and they sta- 
ted the law in accordance‘with the repeated rule that has been 
announced by this court, namely, that in the assessment of 
damages for property taken for railroad purposes, the benefit 
which is to be deducted from the damages the owner sustains, 
is the direct and peculiar benefit resulting to the land in par- 
ticular, and not the general benefit accruing to it in common 
with other land which is enhanced in value by the building 
of the road. The instructions of the defendant confined the 
assessment to the value at the time the land was taken, and 
that was entirely proper. 

The objection that the testimony given by the witnesses for 
the plaintiff was not admissible because it stated their opinions, 
is not maintainable. The evidence was not simply an opinion 
as to the damages sustained by reason of the appropriation. 
It was founded on facts. The witnesses stated the value of 
the land before the same was taken and the road constructed, 
and the value afterwards, and the jury were permitted to draw 
their conclusions thereon. We see nothing wrong about this. 
No error appearing, the judgment will be affirmed ; the other 
jugdes concur. 
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Wittiam Sarers, Plaintiff in Error, vs. Henry Oversoun, De- 
fendant in Error. 


1. Bills and notes—Maker’s signature procured by fraud—Negligence of maker 
—Righis of bona fide holders.—Where it appears that the party sought to be 
charged intended to bind himself by some obligation in writing, and volunta- 
rily signed his name to what he supposed to be the obligation he intended to 
execute, having full and unrestricted means of ascertaining for himself the true 
character of such instrument before signing it, but neglecting to avail himself 
of such means of information, and relying on the representations of another 
as to the contents of the instrument, signed and delivered a negotiable prom- 
issory note, instead of the instrument he intended to sign, he cannot be heard 
to impeach its validity in the hands of a bona fide holder, 

g. Bills and notes—Presumption—Admission.—It will be presumed, in the ab- 
sence of proof to the contrary, that the holder of negotiable paper received it 
for value, before maturity, and in the regular course of business; but, in the 
absence of admissions in the pleadings or in the testimony of the defendant, 
it is error to instruct the jury that such presumptions are admitted facts. 

. Bills and notes—Cases in judgment.—O., supposing he was signing a receipt 
for plows, to be left with him on sale, signed and delivered a negotiable prom- 
issory note. The plows were never delivered. Learning afterwards the true 
character of the instrument, and that the payee was endeavoring to negotiate 
it, O. caused a notice to be published, warning the public against purchasing 
the note. Thereupon, E., the payee, complained to O. that he was doing him 
an injustice, saying that he had sold two of the plows and would endorse a 
credit of fifty dollars on the note. To this proposition O. assented, and the en- 
dorsement was made.and O. signed the memorandum. Held, (1.) That asa 
matter of law, the circumstances under which the note was signed constituted 
no defense to an action on it by a bona fide holder; and (2.) that the act of 
O. in assenting to and signing the endorsement on the note, after acquiring 
full notice of its true character, amounted to a ratification of the instrument. 


Error to Linn Cirewit Court. 
H. Lithgow, tor Plaintiff in Error. 


I. After defendant had advertised the note in a newspaper, 
he placed his name on the back of the note, thereby ratifying 
his own act; and the endorsement or acceptance of a note or 
bill is an admission of the truth of all the facts which are re- 
cited in it. (1 Greenl. Ev., §196; 1 Phill. Ev., 364 and n. 1.) 
Defendant was guilty of gross negligence and is estopped 
from taking advantage of his culpable conduct. (2 Par. 
Conts., 797, 798, and n. w.) He had aremedy by injunction 
20-——VoL. Lx. 
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(Hill. Inj., 631, 632; 2 Sto. Eq., 906; Will. Eq., 356, 360) ; 
and should have stopped the negotiation of the note. 

II. The court erred in giving the instruction for defendant. 
It did not leave the question of negligence to the jury, as in 
the cases of Briggs vs. Ewart, (51 Mo., 245,) and Martin vs, 
Smylee, (55 Mo., 577,) referred to by counsel for defendant. 


W. H. Brownlee, for Defendant in Error. 


I. The note sued on being procured by fraud the contract 
is void, if one existed. 

II. The signature to the paper sued on being procured by 
sleight of hand, being substituted in place of the receipt 
agreed to be signed, it is a forgery and is void. (Briggs vs. 
Ewart, 51 Mo., 245; Martin vs. Smylee, 55 Mo., 577.) 


Hoven, Judge, delivered the opinion of the court. 


This was an action instituted by Shirts, before a justice of 
the peace against the defendant, Overjohn, as maker of a prom- 
issory note for $200, dated October 19, 1872, and payable 
twelve months after date, to the order of T. England. There 
was a judgment for the plaintiff before the justice, and de- 
fendant appealed to the Linn County Common Pleas Court. 
At the trial in the Common Pleas Court, the note was read 
in evidence without objection. together with an endorsement 
and guarantee in blank by T. England, and also the following 
endorsement: “Credit fifty dollars on October 28th, 1872. 
H. Overjohn.” 

The defendant, Overjolin, testified as follows: ‘At the time 
I made the note sued on, the payee in said note came to me, 
and wanted me to act as agent for the sale of his plows. Eng- 
land, the payee, was to let me have three plows, but only left 
one, which was left as a sample to show to farmers, not to sell. 
At the time I signed the note sued on, I supposed I was giv- 
ing a receipt for the plows, I never received the plows he 
promised to send nor anything else. ‘There was no considera- 
tion of any kind for the note, which I thought and under- 
stood to be a receipt only.” 
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On cross-examination the defendant said that England wrote 
the-note, and he signed it. He afterwards learned that Eng- 
land was trying to sell the note, and he published a notice in 
the Brookfield Gazette, warning the public not to pur- 
chase it. The day after the advertisement, England called 
on him, feeling badly about the advertisement, and said that 
he had sold two of the plows; and that he would give him, 
defendant, credit on the note for fifty dollars. 

England then wrote the credit of fifty dollars on the back of 
the note and defendant signed it. The editor of the Gazette 
testified that after a single insertion, the defendant withdrew 
the advertisement, and according to his best impression, said 
to him at the time. it was all right. 

Plaintiff then offered his own and other testimony to show 
that he was a bona fide holder for value and before maturity 
of the note sued on, which testimony was objected to by the 
defendant, and excluded by the court, and piaintiff excepted. 

The plaintiff asked the following instruetions : 

1. The jury are instructed that it stands admitted that the 
plaintiff in this suit purchased said note before it came due, 
for a valuable consideration, and withoul notice of any fraud 
between defendant and said England. 

2. The jury are instructed that fraud cannot be presumed, 
but that it must be proven, and althongh the jury may believe 
from the evidence, that defendant did not know at the time 
he signed said note, that it was a note, yet if they believe 
from the evidence that the defendant placed his name on the 
back of the note, after he was aware that it was a note, 
and recognized it as a note, then they will find for the plain- 
tiff. 

3. It stands admitted that defendant signed his name on the 
back of the note in controversy, after he found out that it was 
a note. 

The court refused to give the first instruction as asked, but 
gave all of it except that portion in italics, and gave the 
second instruction, and refused the third; to which action 
of the court, in refusiug to give the third and the latter por- 
tion of the first ivstruction, plaintiff at the time excepted. 
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At the instance of the defendant, the court gave the fol- 
lowing instruction: “ That if the jury believe from the evi- 
dence, that Overjoln, when he signed the note sued on, did 
not fully understand its character, but thouglt and under- 
stood it to bea receipt for plows, for the sale of which he was 
to act as agent, and to account to England for them, they are 
bound to find for defendant.” To the giving of which in- 
struction plaintiff at the time excepted. 

There was a verdict anda judgment for the defendant, and 
plaintiff brings the case here by writ of error. 

There were no pleadings in this case, and as there was no tes- 
timony of the defendant as to the purchase by plaintiff of the 
note sued on before maturity for value, and without any no- 
tice of any frand on the part of England, the court commit- 
ted no error in refusing the first instruction as asked by the 
plaintiff. The prima facie presumption of law, that every 
holder of any negotiable paper is the owner of it; that he 
took it for value, before dishonor and in the regular course of 
business, would not have warranted the court in instructing 
the jury that such presumptions were admitted facts. 

The third instruction asked by plaintiff should have been 
given. It clearly appears from the testimony of the defend- 
ant, that after he ascertained that he had signed a note to 
England, instead of a receipt, and England proposed to allow 
a credit of fifty dollars upon it, such credit was endorsed 
upon the note, and was accepted and signed by defendant. 


{ This testimony of the defendant constituted an admission as 
\ fully as if it had been embodied in an answer. The instrue- 


tion given by the court on behalf of the defendant is seriously 
objectionable. It directed the jury to find for the defendant, 
notwithstanding the fact that he freely acquiesced in and rati- 
fied the execution of the note, with full knowledge of his mis- 


. take, and before England had negotiated it ; besides, it is di- 


rectly in conflict with the second instruction given for the 
plaintiff. But another, and, as we think,.a very grave error, 
was committed in directing the jury in this instruction, to find 
for the defendant, if they believed from the evidence that he 
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did not fully understand the character of the instrument signed 
by him, and thought it to be a receipt and not a note, omitting 
all reference to the testimony of the defendant himself as to 
the circumstances under which he signed the note, which was 
all the testimony there was on that subject, and from which it 
plainly appears that the mistake of signing a note instead of 
a receipt, resulted solely from his own negligence and care- 
lessness, without any constraint, artifice or frand whatever on 
the part of England. Indeed, ou the defendant’s own testi- 
mony, the plaintiff was entitled toa verdict as a matter of law. 
The facts testified to by him constituted no defense to the 
plaintiff's action. 

It would be exceedingly difficult to lay down with accuracy 
a general rule which would be applicable to all cases of this 
character which might arise; but the result of the best con- 
sidered cases on this subject may be generally stated to be, 
am that where it appears that the party sought to be charged, in- 
tended tv bind himself by some obligation in writing, and 
voluntarily signed his name to what he supposed to be the ob- 
ligation he intended to execute, having full and unrestricted 
means of ascertaining for himself the true character of such 
instrument before signing the same, but by- his failure to in- 
form himself of its contents, or by relying upon the represen- 
tations of another, as to the contents of the instrument pre- 
sented for his signature, signed and delivered a negotiable 
note in lien of the instrument intended to be signed, he can- 
not be heard to impeach its validity in the hands of a bona 
Jide holder. 

In the case of Foster vs. Mackinnon, Law Reports, 4 C. P. 
704, decided in 1869, Byles, J., delivering the opinion of the 
court, affirmed the charge of the chief justice at the assizes, 
in which he had directed the jury, that if the endorsement of 
the defendant of the bill of exchange sued on was obtained 
upon a fraudulent representation that it was a guarantee, and 
the defendant signed it without knowing that it was a bill, 
and under the belief that it was a guarantee, and if the de- 
fendant was not guilty of any negligence in 8o signing the 
piper, he was not liable as endorser to a bona fide holder. 
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In the case of Whitney vs. Snyder, (2 Lansing, 477,) deci- 
ded by the Supreme Court of New York in 1870, the action 
was against the defendant as maker of a promissory note, the 
plaintiff being a bona fide holder for value, before maturity. 
The defendant had offered to prove in defense, that he was 
unable to read, and that when he signed the note, it was rep- 
resented to him, and he believed, that it was a certain other 
contract, offered to be also produced in evidence, and which 
purported to be a contract infer partes of an entirely differ- 
ent character. The testimony was rejected, and the Supreme 
Court held that it should have been received, on the authority 
of the case of Foster vs. Mackinnon, approving both branches 
of the rule, as stated in that case, and say, “that it was in its 
circumstances, quite similar to the case at bar, except that the 
present is a somewhat stronger case for the defendant on the 
question of negligence.’ The case of Gibbs vs. Linabury, 
(22 Mich. 479,) approves the foregoing cases. 

In the case of Chapman vs. Rose, (56 N. Y. 187,) decided 
by the Court of Appeals in 1874, it appears that the defend- 
ant entered into a contract, with one Miller, to act as agent 
for the sale of a patent hay-fork and pulley. A contract was 
filled out by Miller, and signed by both ; also an order whici 
was signed by the defendant for one of the hay-forks and two 
pulleys, for which, by the order, defendant agreed to pay nine 
dollars. These were delivered to the defendant. Another 
paper was then presented to the defendant for his signature, 
which Miller represented to be but a duplicate of the order. 
Defendant, without reading or examining it, signed and deliv- 
ered it to Miller. The paper so signed was a promissory note 
for $270, and was the note in suit. The plaintiff purchased 
in good faith before maturity. The judge charged the jury 
that if the paper sued upon was never delivered asa note, the 
plaintiff must fail in the action; and that, even if it was de- 
livered, and the plaintiff neglected to make proper enquiry 
as to its origin, he was not a bona fide holder, and could not 
recover. Johnson, J., in delivering the opinion of the whole 
court, says: “There does not appear to have been any physi- 
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eal obstacle to the defendant’s reading the paper before he 
signed it. He understood that he was signing a paper by 
which he was about to incur an obligation of some sort, and 
he abstained from reading it. He had the power to know 
with certainty the exact obligation he was assuming, and chose 
to trust the integrity of the person with whom he was deal- 
ing, instead of exercising his own power to protect himself. 
It turns out that he signed a promissory note, and that it is > 
now in the hands of # holder in good faith for value. The 
question which arises on the branch of the charge now under 
consideration is, whether it is enough, as against a bona fide 
holder, to show that he did not know or suppose that he was 
signing a note, unless it also appears that he was guilty of no 
laches or negligence in signing the instrument. To that en- 
quiry, the attention of the judge, at the trial, was distinctly 
called; and the instruction which he gave, and which was ex- 
cepted to, did not submit, but excluded the consideration of it 
from the jury. It is quite plain that if the law is, that no 
such enquiry is admissible, a serious blow will have fallen up- 
on the negotiability of paper. It will be a premium offered 
to negligence. To insure irresponsibility, only the utmost 
carelessness, coupled with a little friendly fraud, will be essen- 
tial. Paper in abundance will be found afloat, the makers of 
which will have no idea they were signing notes, and will 
have trusted readily to the assurance of whoever procured it, 
that it created no obligation. To avoid such evils it is neces- 
sary at least to hold firmly to the doctrine that he who, by his 
carelessness or undue confidence, has enabled another to ob- 
tain the money of an innocent person, shall answer the loss.” 
The cases of Foster vs. Mackinnon, and Whitney vs. Snyder, 
supra, and Putnam vs. Sullivan, (4 Mass., 45,) and Douglass 
vs. Matting, (29 Iowa, 498,) decided in 1870, are cited in sup- 
port of the foregoing observations; and the charge of the 
judge presiding at the trial, was accordingly held to be erro- 
neous. In the reasoning of that opinion and the conclusion 
reached, we entirely concur. 
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In the cases of Briggs vs. Ewart. (51 Mo., 245,) and Martin 
vs. Smylee, (55 Mo., 577) which were similar to the case at bar, 
the instructions which were brought under review, and which 
received the approval of this court, declared the law to be, 
that a person signing a promissory note could not be held lia- 
ble as maker, by a bona fide holder, if his signature was ob- 
tained without his fault or negligence, on the fraudulent rep- 
resentations of the payee that the paper offered for signature 
was not a note, and that the party sought to be charged, did 
not know it was a note and did not intend to sign a note, 
Some observations, however, of the judge who delivered the 
opinion of the court in the case of Briggs vs. Ewart seem to 
reject the qualification of negligence, and to announce the 
broad doctrine, that to be binding, the instrnment must be 
executed as, and for the paper it purports to be, and if the 
party to be charged did not intend to makea promissory note, 
he cannot be heid bound even in favor of a bona fide holder 
for value. These observations and the subsequent case of 
Corby vs. Weddle, (57 Mo., 452,) in so far as it is based upon 
them, are disapproved. 

We consider the rejection of the testimony offered by the 
plaintiff, an immaterial matter, as we do not think the defense 
made devolved upon the plaintiff the duty of showing by pos- 
itive testimony that he was a bona fide holder for value before 
maturity. 

The judgment will be reversed and the cause remanded ; 
all the judges voneur except Judge Vories, who concurs in the 
result. 


Suerwoop, Judge, delivered the following separate opinion, 


The doctrine enunciated in Briggs vs. Ewart, (51 Mo., 245,) 
and, also, in that of Washington Savings Bank vs. Ecky, (Id., 
272.) never met with my approval, as will be remembered by 
my associates who were on the bench at the time, although 
I did not take the precaution to have my formal dissent en- 
tered. 
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Since then, however, 1 have caused myself to be placed on 
the record, in accordance with the opinion I had always en- 
tertained. (See Avres vs. Milroy, 53 Mo., 516; Martin ve. 
Smylee, 55 Mo., 577.) 

And [ am truly gratified to see a well settled rule of com- 
mercial law, again in the ascendant. (Horton vs. Bayne, 52 
Mo., 531.) 





°o 


A. W. Frepericx, Plaintiff in Error, vs. Jonn Ciemens, 
Defendant in Error. 


1. Note signed under mistake as to its character—Negligence of maker—Fraudu- 
lent representations made to.— What question for jury.—Where one voluntarily 
signs a promissory note, supposing it to be an obligation of a different charac- 
ter, but has full means of information in the premises, and neglects to avail 
himself thereof, relying on the representations of another, he cannot set up 
such ignorance and mistake, as a defense against an innocent holder for value 
before maturity. (Shirts vs. Overjohn, andée, p..305, affirmed.) If, however, 
his signature is procured without negligence on his: part, and through artifice 
or fraudulent representation, the rule is different, and the jury should be left 
under appropriate instructions to determine these facts. 


Error to Linn Common Pleas. 


4. W. Mullins, for Plaintiff in Error, cited in argument, 
Greer vs. Yosti. (56 Mo., 307;) Hamilton vs. Marks, (52 Mo., 
78 ;) Horton vs. Bayne, (52 Mo., 531;) Corby vs. Butler (55 
Mo., 398). 

S. P. Houston, for Defendant in Errot, cited Briggs vs. 
Ewart, (51 Mo., 245;) Martin vs. Smylee, (55 Mo., 5775) 
Corby, Ex’r, vs. Weddle (57 Mo., 452). 


Hoven. Judge, delivered the opinion of the court. 


This was an action on a negotiable promissory note, for the 
sum of $390, brought by the plaintiff,as indorsee for value 
before muturity, egainst the defendant as maker. 
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The defendant, in his answer, admitted the execution of the 
note and its assignment to the plaintiff, but alleged that said 
note was without consideration, and that his signature thereto 
was obtained by imposition and frand; that, being unable to 
read or write more than his own name, the payee in said note 
fulsely represented to him, when said note was presented to 
him for his signature, that it was simply a receipt for certain 
plows, which said payee had agreed to deliver to him. The 
answer further stated that the plows were never delivered, and 
that plaintiff had knowledge of all said facts before the assign- 
ment to him of said note. 

Plaintiff replied, denying all the matters set up by the de- 
fendant in avoidance of his liability; and averred that he was 
a purchaser of said note in good faith, before maturity, and 
without notice of any equities between the original parties 
thereto, or of any defect in the title of the payee. 

At the trial, the defendant testified, in effect, that, at the 
time he gave the note sued on, he entered into an agreement 
with one England, the payee in said note, to pay him, for the 
right to sell a certain gang-plow in three townships in Linn 
county, whatever should be received by him on the sale of 
said plows, in excess of a specified sum, and in order “ to se- 
cure England in this, gave him the note sued on, believing at 
the time it was a contract.” He did not then examine the 
nose. He could not read well, and could write but little, and 
did not have his spectacles with him, without which he could 
not read at all. England wrote that part of the contract 
which was not printed, and read it all to him, and he under- 
stood it to be simply a contract to secure to England his por- 
tion of the proceeds of the sale of the plows ; and if he had 
known it was a note he would not have signed it. 

On cross-examination, defendant stated that England read 
over the instrument to him which he was asked to sign, and 
“ it read $300 payable in twelve months.” He further stated 
that he told plaintiff, who called on him with the note in his 
possession, after the assignment and a short time before it 
became due, that he made the note, but that he got nothing 
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for it. When re-examined, he stated that he told plaintiff that 
_he would not pay it, that he got nothing for it, and that he 
did not sign it as a note. The foregoing is the substance of 
the defendant’s account of the circumstances under which he 
signed the note, and of the obligation he intended to ineur. 
There was other testimony but it will not be necessary to 
notice it. 

The court gave, at the instance of the defendant, the fol- 
lowing instruction: “If the jury believe from the evidence, 
that Clemens, when he signed the note sued on, did not un- 
derstand its character, but thought he was signing a contract 
to account to England for the proceeds of plows, for the sale 
of which he was to act as agent, then they are bound to find 
for the defendant ;” to the giving of which plaintiff excepted. 

Exceptions were also saved to the giving of two instrue- 
tions, asked by the defendant, on the subject of notice, and 
to the refusal of one asked by the plaintiff on the same sub- 
ject. These instructions, as the case is now presented, need 
not be considered. 

There was a verdict and judgment for the defendant, and 
the plaintiff has brought the case here by writ of error. 

The precise question presented by the instruction above set 
forth, was passed upon in the case of Shirts vs. Overjolin, de- 
cided at the present term ; and it is unnecessary to repeat here 
the views there expressed. The instruction under considera- 
tion is at variance with the rule laid down in that case, and 
must, therefore, be held to be erroneous. 

In this case, however, it should have been left to the jury 
to say, on this issue, under proper instructions, whether the 
defendant, without negligence on his part, signed the note sned 
on, in ignorance of its true character, through any artifice or 
fraudulent representations on the part of England. 

The judgment will be reversed and the cause remanded ; 
all the judges concur, except Judge Vories, who is absent. 
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Wiuwum S. Leacu, Respondent vs. Acnzs Careit1, ef al., 
Appellants. 


1. Municipal charter—Power of officers limited by.—The law is well settled that 
the power of municipal authorities is confined to the limits prescribed by the 
charter, and ordinances in conformity therewith. 

2. Special taxes—Failure of city engineer in pursuance of ordinance, to permit 
property owners to macadamize part of street adjoining.—Where an ordinance 
for the macadamizing of a street, provides that the city engineer shall 
give the adjoining property owners the privilege of doing the work in front 
of their property, proof of failure to give such opportunity will defeat an ac- 
tion on a special tax bill against one of said property owners. And a mere 
newspaper advertisement for proposals for said macadamizing will not amount 
to such offer, unless made to have that effect by the terms of the ordinance, 


Appeal from Buchanan Common Pleas. 


J. W. & J. D. Strong, and Hedenburg and H. M. Ran- 
ney, for Appellants. 


The petition should aver that the opportunity of improv- 
ing the adjoining part of the street was given the property 
holders, and the defect was fatal. 


B. R. Vinyard, for respondent. 


I. The ordinance providing for giving the owners this privi- 
lege was directory. aud if the engineer had given them 
no notice plaintiff ought not to have been made to suffer. 
(Neenan vs. Donoghue, 50 Mo., 496.) 

II. Besides, the ordinance did not require the engineer to 
give the owners notice. It directed him to give them the 
* privilege” of doing the work in front of their lots. There 
is no evidence that they were refused the privilege or ever 
applied to do the work, proposals for which were publicly ad- 
vertised. 

III. The evidence of the advertisement for proposals was 
proper, as showing that the defendants were notified, at least 
constructively, that the work was to be let, so that if they de- 
sired they might do the work in front of their lots. 
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SuErwoon, Judge, delivered the opinion of the court. 


Action on two special tax bills for macadamizing, &c., a 
certain portion of Edmond Street, between 8th and 10th 
streets. 

There are numerous points presented by the record, but 
attention will only be centered on one, as it is decisive of this 
case. 

It is well settled law in this State, as well as elsewhere, 
that the power of the municipal authorities is exclusively 
confined to the limits prescribed by the charter, and such or- 
dinances as are passed in conformity thereto. (Kiley vs. Op- 
penheimer, 55 Mo., 374, and cases cited.) 

The ordinance of September 9th, 1870, requiring the work 
in question to be done, made special provision that the city 
engineer shoyld give “the owners of property fronting on 
said street the privilege of doing said work in front of their 
property.” This ordinance wasa law equally as binding upon 
the city as upon the citizen; and there is no warrant what- 
ever for the position assumed by plaintiff's counsel, that the 
clause first quoted is merely directory. Such a construction 
would effectually fritter away all the rights of the citizen, as 
now secured both by charter and by ordinance, and leave 
them at the mercy of those, who, feeling themselves unfet- 
tered by any legal restraint, might not long hesitate in mak- 
ing a most improper and oppressive use of the power thus 
surrendered into their hands. 

These proceedings to compel the citizen to pay for improve- 
ments in front of his property, are proceedings im invitum, 
purely statutory, and therefore to be strictly construed. To 
enunciate any other rule than this would be to gravely an- 
nounce the doctrine, that while the municipal Jaw would be 
binding on the citizen, the representatives of the city could 
at pleasure disregard such law. No ruling of this kind will 
therefore be made. 

As the city engineer failed to comply with the ordinance 
referred to, by giving the property owners an opportunity to 
perform the necessary work,and as it isseen from the foregoing 
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remarks, that such compliance was the only basis which would 
authorize a recovery, it must follow that plaintiff's action can- 
not be maintained. Nor can the mere advertisement in a 
newspaper for proposals to do the work required, be deemed 
an observance of the ordinance, since that notice was ad- 
dressed not to those interested ; but to a class who are on the 
lookout for such undertakings. 

It is not denied that the city might by ordinance provide 
that such advertisement should be tantamount to giving the 
owners the privilege of doing the work ; but it is quite suffi- 
cient to say that in the present instance this was not done. 
The doctrine of constructive notice is altogether the creature 
of statutory enactment, and has no existence until it receives 
legislative recognition. 

Judgment reversed and cause remanded ; the other judges 
concur. 
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Loupen Wittiams, Appellant, vs. James K. Watt, Respond- 
ent. 


1. Gaming contract—Draft given in payment of bet, and money collected by in- 
dorsee— Liability to owner in case of knowledge of wager—In case of ignor- 
ance.—The indorsement of a draft, by the owner, in payment of a gambling 
debt, although the paper were issued prior to the incurring of the debt and for 
a legal consideration, comes within the inhibition of the Gaming Act; (Wagn. 
Stat., 661.) and in contemplation of that statute, the indorsed draft may be 
treated as a security or a new bill. Such indorsement under the statute is void 
and conveys no title. And wherethe draft is assigned or transferred by the 
party receiving it, to another, also cognizant of the facts, who collects the 
amount, he will be held to have converted the instrument and its proceeds, 
and will be liable to the owner for sum collected. And, semble, that the 
sams liability will attach, even though such third party be ignorant of the 
wager. (See Koch vs. Branch, 44 Mo., 542.) 


Appeal from Buchanan Circuit Court. 
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B. R. Vineyard, for Appellant. 


T. Defendant, Wall, even though an innocent party, was 
liable for the conversion of the draft. (Koch vs. Branch, 
44 Mo., 542 ; Chapin vs. Drake, 75 [I1., 295 ; Edw. Bills, § 337; 
Sto. Prom. Notes, § 192.) Much more was this the case 
where, as was here the fact, he had knowledge. (Lyle vs. Lind- 
sey, 5 B. Monr., 123; Pope’s Adm’r vs. McKinney, 3 B. Monr., 
93.) 


Bennett Pike, for Respondent. 


I. The first two sections of the statute touching gaming, 
confine the action to that by the loser, his heirs, ete., 
against the winner; and the third and fourth sections do not 
include drafts executed by outside parties and simply held by 
those to the wager. This is not a suit to collect money on a 
note or other security, the consideration of which is money 
won at gaming, but simply to recover the value of a draft as 
money lost at gaming. 

The statute will not authorize an action of this sort against 
ene who is merely a coliector for the winner. 


Suerwoop, Judge, delivered the opinion of the court. 


Our attention has been specially called to the plaintiff's se- 
cond count. 

It charges in substance that on the 3rd of October, 1873, 
and within three months of the commencement of his action, 
the plaintiff was the owner of a certain draft for $1,100, drawn 
by the Citizens’ Bank of Greensbury, Indiana, on the 3rd 
National Bank of N. Y. City; that one Bailey, a gambler, in- 
duced plaintiff to endorse and put up as a stake on a game of 
chance called “three card monte,” the said draft, and there- 
upon won the same from him ; that Bailey having thus become 
the possessor of the draft, acquainted the defendant with all 
the above related circumstances, in reference to the draft, and 
induced him, in consideration of an agreement that defendant 
might retain $100 of the amount of the draft when collected, 
to take steps for its collection ; that, in pursuance of this fraud- 
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ulent design against plaintiff, Bailey indorsed and delivered 
the draft to defendant, who in turn indorsed and delivered it 
to a banker, ignorant of the circumstances, who collected the 
same from the bank on which it was drawn, also, ignorant of 
any wrong having been done, paid the proceeds to defendant, 
who, retaining therefrom the sum agreed upon, paid the res- 
idue to Bailey; that by reason of the premises and the acts 
of the defendant, the draft, without consideration, was lost to 
the defendant, and the sum of $1,100, the proceeds arising 
therefrom, received by defendant to plaintiff's use; for which 
he asked judgment. These allegations were held not good 
on demurrer. 

I. The first section of the act in relation to gaming (Wagn. 
Stat., 661), allows a recovery of money or property won 
thereby, by any person; and is not at all restrictive in its op- 
eration as to the person or persons, from whom such recovery 
may be had. 

The heirs, legal representatives and creditors of the losing 
party are, however, limited by the terms of the second section 
to a recovery against the winner alone. 

The third section declares void all judgments by confession, 
conveyances, bonds, bills, notes and securities, when the con- 
sideration is money or property won at any game or gambling 
device. Provision is also made by that section to vacate such 
judgments, and to cancel such notes, etc., by proper proced- 
ure on the part of the person directly interested, his heirs, 
legal representatives, creditors, etc. 

The fourth section prevents the assignment of any bond, 
bill, judgment, ete., from affecting the defense of the person 
executing the same. 

And the ninth section limits the period wherein action 
must be brought for the recovery of money or property to 
three months. 

II. The central idea of the act before us, which is evidently 
in aid of the statute defining and punishing gambling as a 
criminal offense, is to discourage and suppress gaming by the 
most effective of all methods, that of preventing the gambler 
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from retaining the spoils of his nefarious vocation, and from 
successfully transferring them to colleagues as unscrupulous 
as himself. 

III. No doubt is entertained that the indorsement from 
plaintiff to Bailey, falls within the inhibitions of the act un- 
der consideration, as it is a fresh and substantive contract and 
may be regarded either as a security (2 Bouv. L. Dict., 498), 
or asa new bill (Slacum vs. Pomery, 6 Cranch, 221; Coffee 
vs. Planters Bk. of Tenn., 138 How., 183; Van Staphorst vs. 
Pearce, 4 Mass., 258), within the meaning of that act; and 
unless such construction be given thereto, the wholesome pro- 
visions of this statute can with ease be evaded, by simply in- 
dorsing for gaming purposes, antecedent securities, whose con 
sideration is altogether legal; thus defeating the evident in 
tent which gave origin to the statute. No such view of the 
law can therefore be entertained. 

In Illinois, under a similar prohibitory enactment, it was 
held that an indorsement of a draft was in the purview of 
the law, although not expressly named therein. (Chapin vs. 
Drake, 57 IIl., 295.) 

IV. As the indorsement, under the statute, was absolutely 
void, no title to the draft or authority to deal therewith, pass- 
ed to Bailey or to his immediate transferee, the defendant. 
(Edw. Bills, etc., 337; Sto. Prom. Notes, §§ 192, 193.) And 
as the latter received and collected the draft with full knowl- 
edge of all the attendant facts, his acts cannot be otherwise 
regarded than a conversion of the draft and of its proceeds. 
For “a wrongful taking or assumption of a right to control 
or dispose of property, constitutes a conversion. Indeed any 





| wrongful act, which negatives or is inconsistent with the 
plaintiff's right, is per se aconversion.” (Schroeppel vs. Cor- 
ning, 5 Denio, 236.) 


In Stephens vs. Elwall, (4 Maule & Selw., 259), Lord EI- 
lenborough, where a clerk acting “under an unavoidable 
égnorance,” and for his master’s benefit, had shipped the goods 
to his principal, remarked, “a person is guilty of a conversion 
who intermeddiles with any property and disposes of it, and it is 
21—voL. Lx. 
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no auswer that he acted under authority from another, who 
had himself no authority to dispose of it.” 

In Koch vs. Branch, (44 Mo., 542), a commissary voucher 
was collected for, and paid over to, the innocent purchaser of 
such voucher by an agent, who charged for his services no com- 
mission ; and yet the agent, in that transaction, was held lia- 
ble to the true owner, for the value of the voucher thus dis- 
posed of. 

And authorities are not wanting, the case last cited being 
of the number, that the same liability attaches to the unan- 
thorized act, whether the actor was conscious of the wrong 
he was committing or not. (Koch vs. Branch and Chapin vs. 
Drake, supra.) 

But the plaintiff's allegations do not require the extension 
of the rule, so far, in the case at bar; as here the fact of no- 
tice is expressly alleged. For these reasons, then, undey the 
circumstances detailed in the petition, the act of the defend- 
ant in collecting and disposing of the proceeds of the draft 
in the manner stated, was as much unauthorized, as much a 
conversion, and gave rise to as valid a cause of action against 
him, as though he had, in the first instance, picked up the 
draft on the street. 

If the draft had been received by the defendant for collec- 
tion, and after collecting its proceeds, he had been notified by 
the true owner not to pay them over to Bailey, no one would 
feel hesitancy, had the defendant acted in disobedience of such 
notification, in asserting his unquestionable liability. How 
then, is the case unfavorably altered for the plaintiff, because 
such notification came before hand and contemporaneously 
with the reception of the draft ? 

Judgment reversed and cause remanded; All the judges 
concur. 
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Epmcenp Wuaten, Respondent, vs. Taz Sr. Louis, Kansas 
Crry anpD Norrnern Rattway, Appellant. 


1. Damages—Injuries by railroad train—Contributory negligence—Causes, remote 
and immediate.—Although one injured by a railroad train was guilty of some 
negligence which contributed to the injury, yet if those in charge of the train 
might lave avoided the injury by the exercise of ordiuary care and prudence, 
the company would be~liable, provided that the negligence of the one injured 
was the remote or incidental, and that of the road the direct, cause of the ac- 
cident. 

. Instructions— Rejection of particular ones improper, when the aggregate states 
the law properly.—-If instructions taken as a whole declare the law properly, 
and are neither inconsistent nor misleading, the fact that any particular one is 
partial or defective, is no ground for its rejection. 

. Damages by railroad to person—Loss of limb—Measure of damages, ete.—In 
assessing damages for loss of limb caused by a railroad, the jury should con- 
sider the age, situation, bodily suffering and mental anguish of the person in- 
jured, and the loss sustained by him in consequence, and the extent to which 
he was thereby disabled from self-support. 

4. Personal injuries by railroad—Negligence—Intoxication.—One standing in a 
state of intoxication, on a railroad track at the usual time of running of the 
train, and ina position of exposure, is guilty of negligence. 

. Railroads—Crossing used by passengers—Diligence of company and passen- 

gers— What necessary.—Where a railroad track is crossed by a path commonly 
used by passengers, trains should use great diligence to guard against acci- 

dent; and a like diligence and caution devolve upon passengers. 
Damages--Eccessive—Interference by Supreme Court.—The Supreme Court’ 
will not ordinarily interfere on the ground of excessive damages. 

. Newly discovered evidence, merely cumulative, no ground for new trial.—A mo- 
tion fur new trial should not be granted on the ground of newly discovered 
evidence which is merely cumulative. 
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Appeal from Ray Common Pleas. 
C. T. Garner, for Appellant. 


I. The agents of defendant had no right to presume that 
there was any one upon the track, especially as it was the 
usual time for running the train, and at night (Penn. RR. 
Co. vs. Henderson, 33 Penn., 325; Ch. & R. I. R. R. Co. vs, 
Still, 19 Ill, 499; Burham vs. St. L. & I. M. R. R. Co., 56 
Mo., 338 ; Robinson vs. Cue, 22 Vt., 213; Redf. Railw., § 193 
and authorities cited ; 44 Penn. St., 375; Finlayson, Adm’x, 
vs. The Ch., B. & Q. R. R., 1 Dill., 579); and would be 
held only if, after becoming aware of plaintiffs danger, they 
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failed to use ordinary care to avoid injuring him. (Ill. Cent. 
I. R. Co. vs. Godfrey, Am. Law. Reg., May 1875, p. 294.) 

Il. The plaintiff's fanlt contributed to and was the cause of 
the injury, and he had no right to recover. (Stuck vs. The 
Milw. & Miss. R. R. Co., 9 Wis., 202; Brown vs. Kendall, 6 
Cush., 331; Schaabs vs. Woodburn Sarven Wheel Co., 56 
Mo., 173; Morrissey vs. Wiggins Ferry Co., 43 Mo., 383, and 
authorities there cited; Redf. Bail. & Car., § 360, p. 276; 
Whart. Neg., 8§ 300, 341; 12 Mete., 415; 6 Hall, 592.) 

III. Plaintiff had no right to walk along the track where 
there was no crossing or street; and if he was so walking 
there, he must abide the consequences of the risk and perils 
thus negligently and carelessly assumed. (Ill. Cent. R. R. 
Co. vs. Godfrey, Am. Law Reg., May 1875, p. 290; Aurora 
Rail Co. vs. Ginnis, 13 IIl., 585.) . 

IV. A passenger on board a railroad car, and a person on 
foot in the street, or on the track, do not sustain the same rela- 
tion to the railroad company. (Brand vs. Railroad, 8 Barb., 
368; Ang. & Ames Corp., § 388, p. 404, 8 ed.) 

V. The court should reverse on the ground of excessive 
damages. (Sawyer vs. Hann. &. St. Jo. R. R. Co., 37 Mo., 240; 
Pratte vs. Blakely, 5 Mo., 205; Goetz v. Ambs, 22 Mo., 170; 
Collins vs. Alb. & Schenec. R. R. Co. 12 Barb., 492; Clapp 
vs. Huds. River R. R. Co., 19 Barb., 461; 2i Mo., 354.) 


Donaldson § Farris, for Respondent, cited in argument, 
Brown v. Hann. & St. Jo. R. R. Co., 50 Mo., 461. 


Waener, Judge, delivered the opinion of the court. 


This was an action for damages inflicted by a train of cars 
on defendant’s road, in crushing plaintiff’s foot, whereby it 
became necessary to have one of his legs amputated. 

The facts in the case are briefly these: The Richmond and 
Lexington junction, where the accident happened, is in a 
small town, and the depot is surrounded entirely by railroad 
tracks, so that in going to the depot it is necessary to cross a 
track, from whatever side it is approached. On the night 
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when the injury ozcurred, between eight and nine o’clock 
the plaintiff, as he alleges, started to go to the depot for the 
purpose of taking passage on the train, and walked down the 
track towards the depot. The testimony shows that there 
were three ways by which the depot was reached. One was 
by a traveled road, another by what seems to have been a 
path, and the other down the track. And all these ways 
were in common use. 

The evidence strongly shows, that on the night in question 
the train that injured plaintiff was backed up, and had on it 
no head light, and did not ring the bell or sound the whistle 
to give any warning of its approach. There was evidence 
introduced to show that plaintiff was intoxicated, and evi- 
dence of a contrary character was also given. 

The facts were exclusively for the determination of the 
jury ; and, to see whether the court correctly instructed them 
on the law, it will be as well to insert the declarations. 

The first two instructions given for the plaintiff are imma- 
terial. The third was, “that if the jury believe from the evi- 
dence, that the defendant, through the negligence or care- 
lessness of its agents, and without negligence on the part of 
the plaintiff, inflicted upon the plaintiff the injuries men- 
tioned in the petition, they will find for the plaintiff, and as- 
sess his damages at such sum as they may think he is entitled 
to, not to exceed the amount of fifteen thousand dollars, the 
sum claimed in the petition.” 

The fourth instruction declared,that “even if the jury should 
believe from the evidence, that the plaintiff was guilty of 
negligence which contributed to the injury, yet if they should 
further believe that the agents or servants of the defendant, 
managing the locomotive or machinery with which the injury 
complained of was inflicted, might have avoided the injury by 
the use of ordinary care and caution, the jury will find for 
the plaintiff.” 

The fifth instruction told the jury that if they found for 
the plaintiff, they should, in estimating the amount of the 
damages, take into consideration the age and situation of the 
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plaintiff, his bodily suffering and mental anguish resulting 
from the injury received, and the loss sustained by the want of 
the limb injured, and the extent to which he was disabled from 
making a support for himself, by reason of the injury re- 
eeived. 

For the defendant the court declared as follows : 

1. “The defendant had the legal right to the use of its own 
track, and the right to run and operate its locomotive and 
train of cars thereon at any time, in conducting its ordinary 
business, either in the day or night, and either backwards or 
forwards. And if the jury believe from the evidence, that 
defendant, by its agents and employees, at the time men- 
tioned in plaintiff's petition, used reasonable and ordinary care, 
skill, diligence and prudence in moving said train from 
the side track on to the main track, and that at the time of start- 
ing on said main track the whistle was sounded, and that said 
agents and employees used reasonable and ordinary care, 
skiil and caution, in running said train on said track to the 
point where the injury complained of occurred, then the jury 
must find for the defendant. The reasonable and ordinary 
care, skill and prudence which the law requires, is such care, 
skill and prudence as might be expected from an ordinary 
careful, skillful and prudent man in like situation and cir- 
cumstances.” 

3. “If the jury are satisfied from the evidence, that the 
plaintiff, by the exercise of ordinary care, diligence and pru- 
dence, might have avoided the injury complained of, the jury 
will find for the defendant. The ordinary care, diligence and 
prudence which the law required of the plaintiff is the exer- 
cise of such caution, prudence and diligence as was propor- 
tioned to the danger to be avoided, judged by the standard 
of ordinary prudence and diligence.” 

4. “If the jury believe from the evidence that the plaintiff, 
by his own carelessness and negligence, contributed to and 
was the proximate cause of the injury complained of, he is 
not entitled to recover in the cause, and the jury will find for 
the defendant.” 
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5. “If the jury believe from the evidence that plaintiff, 
while intoxicated, and at the usual and ordinary time of de- 
fendant’s ranning its train on said track, was on said track, 
or standing between the rail of the track and the platform of 
the freight depot, then the plaintiff was guilty of negligence.” 

8. “If the jury believe from the evidence that defendant, 
by its agents and employees, had used reasonable care, skill 
and prudence in running said train on said track, and that 
from the point where said plaintiff was on the track, there 
was a plain view of said train, and that plaintiff,-by the exer- 
cise of ordinary care and prudence, could have seen or heard 
the train approaching, and could, by the exercise of ordinary 
eare and prudence have avoided the train and injury com- 
plained of, then the jury will find for the defendant, if they. 
further find that the train was being run at the time with 
reasonable care, skill and prudence, and at a slow rate of 
speed.” 

To the first instruction for the plaintiff above copied, being 
the third in the series, there can be no objection whatever. 
If the injury was inflicted through the negligence of defend- 
ant’s emplovees, without negligence on the part of the plain- 
tiff, there could be no question of the plaintiffs right to re- 
cover. 

The fourth instruetion, taken by itself, is somewhat imper- 
fect. It asserts the proposition, that though it should be 
found that plaintiff was guilty of some negligence which con- 
tributed to the injury, yet if those managing the defendants’ 
train might have avoided the injury by the exercise of ordi- 
nary care and prudence, the defendant would still be liable. 
This instruction leaves out of view, whether plaintiff's negli- 
gence, which was a contributory cause, was proximate and 
direct, or whether it was merely remote. If the plaintiff's 
negligence was simply incidental or remote, and defendant’s 
want of prudence was the direct cause, then, under many de- 
cisions of this court, defendant’s liability was undeniable. 
But the instructions of the court must all be taken together. 
They constitute the entire charge of the court, and if defects 
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or omissions in one instruction are supplied in another, and 
they are both consistent, and not misleading in their tenden- 
cy, then the error in the first is remedied, and no complaint 
can be made. 

The fourth instruction given at the instance of the defend- 
ant must be read in connection with the one just mentioned, 
and that told the jury that if the plaintiff, by his own care- 
lessness and negligence, contributed to and was the proximate 
cause of the injury complained of, then he was not entitled 
to recover. This supplied the omission in the former instruc- 
tion and precluded a recovery, if plaintiffs negligence di- 
rectly or proximately contributed to the injury. 

The fifth instruction informing the jury on what basis they 
should assess the damages, is not objectionable. 

The first of defendant’s instructions was certainly euff- 
ciently favorable to it. It was declared by it that the defend- 
ant had the legal right to the use of its track, and if it was 
found that the employees, when they moved the train sounded 
the whistle and used reasonable and ordinary care and pru- 
dence, then thé verdict should be for defendant. It was ob- 
viously, therefore, found that the whistle was not sounded, 
aud that the requisite prudence was not exercised. This 
whole question was of course one for the jury; but it may be 
remarked that the evidence seems very clear, that on the 
night the accident happened the whistle was not sounded, 
the bell was not rung, and there was no light placed at the 
end of the train. 

The third instruction directed a verdict for the defendant, 
if it was found that the plaintiff might have avoided the in- 
jury by using ordinary care and prudence; and this would 
seem to imply, as there was no qualification annexed to it, 
that defendant would have been exonerated, even if it had 
been remiss in its duty; which goes further than our pre- 
vious adjudications warrant. 

The question of plaintiffs intoxication was strongly put in 
the fifth request; and it was negatived by the finding. 
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The eighth instruction is an amplification of the third, and 
absolved the defendant from all responsibility, if the plaintiff 
was negligent or might have escaped the injury by ordinary 
prudence and care on his part. 

The instructions are unobjectionable. Taken asa whole, 
they are favorable to the defendant. 

The defendant, it is true, had the right to the use of its 
track, free from molestation or intrusion ; but its depot was 
surrounded by railroad tracks, and it could only be reached by 
crossing the track. Persons in approaching it were accus- 
tomed to fake the same course that the plaintiff did; and 
owing to the peculiar circumstances, great diligence should 
have been used to guard against accident. 

As it was a dangerous place, equal diligence and prudence 
devolved on persons in plaintiff's situation. It was their duty 
to use their senses, and always be on the watch against, ap- 
proaching danger. But this. view of the law was fairly sub- 
mitted to the jury, and we must accept their verdict as final. 

The plaintiff was awarded $8,000 as damages, and we 
would have been better satisfied, under all the circumstances, 
if the amount had been less; but still we do not think that 
we would be justified in interfering. 

The defendant, among other reasons for a new trial, stated 
that it had discovered new evidence; but the affidavits disclose 
that the evidence was merely cumulative, and a new trial will 
never be granted for that. 

I think the judgment should be affirmed; the other judges 
eoncur; Judge Hongh in the result. 





Joun Hosner, Appellant, vs. Tue Kansas Crry, Sr. Josern 
& Counc, Biurrs Rattroap Company, Respondent. 


1. Railroad—Location on land not ceded—License for—Road not trespasser, when. 

—Where a railroad is located on land other than that granted, but with the 
knowledge of the owner who makes no objection, but declares his intention to 
claim damages, the company cannot be held as a trespasser or wrong doer? 
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2. Railroads—Damager caused by surface water—By diversion of watercourse 
—Rule as to company’s liability. —Where damages caused by the construction 
of a railroad, result from the flooding of surface water, and not the diversion 
of a natural stream or water course, the company will not be liable, if, in 
such construction, the company is reasonably prudent and careful to avoid in- 
jury. (Munkers vs. Kansas City, St. Joseph & Council Bluffs R. R. Co., post 
p. 334.) 


Appeal from Nodaway Circuit Court. 
William Heren, for Appellant. 


I. By the instructions given for respondent, the court says 
that if a railroad cuts its ditches and makes its embankments 
with reasonable skill, it may collect surface water for a mile 
or more, direct it from its usual course and flowage, open a 
water gap or sluice, and overflow a man’s Jand and ruin his 
crops, and not be liable, because the water, with which he 
does it, is surface water, collected in ditches skillfully made 
for that purpose. Such cannot be thelaw. (See McCormick 
vs. K. C., St. Jo. & C. B. R. R. Co., 57 Mo., 433; Ang. Wat. 
Cours., 130, § 108 ; 136, § 108; Wapple vs. N. Y. Central R. 
R. Co., 58 Barb., 413; Clark’s Adm’x vs. Hann. & St. Jo. R. 
R. Co., 36 Mo., 223.) 


Willard P. Hall, tor Respondent, cited Jones vs. Hanno- 
van, 55 Mo., 465; McCormick vs. K. C., St. Jo. & C. B. R. 
R. Co., 57 Mo., 483 ; Johnson vs. Lewis, 13 Conn., 306; Pills- 
bury vs. Moore, 44 Mo., 154; Plumer vs. Harper, 3 N. H., 
88; Ang. Wat., § 403; Douylass vs. Stephens, 18 Mo., 362 ; 
Waters vs. Brown, 44 Mo., 303; 19 U.S. Digest 506, § 20. 


Waener, Judge, delivered the opinion of the court. 


The petition in this case stated that the defendant was the 
successor of the Missouri Valley Railroad, and that the latter 
company wrongfully entered upon the lands of the plaintiff, 
and built and constructed its road bed, and did the same ina 
negligent unskilful and improper manner; that it threw up 
embankments and failed to open proper and sufficient culverts 
and openings, at proper places, whereby plaintiff's land was 
overflowed to his damage, ete. 
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The answer of the defendant denied all the material allega- 
tions in the petition, and also set up a written and verbal 
license from the plaintiff, to enter upon the land and construct 
the road. 

Evidence was introdueed tending to prove the allegations 
in the petition, and also tending to establish the facts set up 
in the answer, and that the works and embankment of the 
road were a benefit to the plaintiff instead of an injury. 

The cause was tried before the court with a jury, and there 
was a verdict and judgment for the defendant. 

For error, the appellant relies mainly, in this court, on the 
refusal to give his fourth and fifth instructions, and the giv- 
ing of the sixth instruction by the Circuit Court of its own 
motion, 

The fourth instruction refused merely declared, that if de- 
fendant’s road-bed was constructed in an unskilful, negligent 
and improper manner, and that in consequence thereof plain- 
tiffs land was overflowed, then, he was entitled to a verdict 
for damages. 

The court had just given the three preceding instructions 
asked for by the plaintiff, and they in substance told the jury 
that if the company in the building of its road, by throwing 
up embankments or otherwise, diverted a stream from its nat- 
ural channel, or turned it so that it overflowed plaintiff's land, 
then defendant was liable for damages. 

And the further proposition was asserted, that it was not 
necessary that the stream or branch should be a living one, or 
one constantly running with water, but it was sutlicient if the 
water ran in it a part of the year, and was made up from the 
running of surface water. 

The jury from their verdict found that there was no turn- 
ing or diversion of a stream of water, or changing the natural 
flow, after it had reached an accustomed bed. This was the 
allegation in the petition, and its existence was negatived by 
the verdict, and so there could have been no question of neg- 
ligence on the subject. 

The fifth instruction refused was predicated on a different 
hypothesis. It asserted that if the company built its road on 
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plaintiff's land without procuring the right of way, or having 
the right of way condemned under the provisions of the stat- 
ute, then the defendant was liable to the plaintiff for all dam- 
ages caused by the overflowing of his land, in consequence of 
the building and construction of the road; and it made 
no difference whether the overflowage was caused by the di- 
version of streams or branches, or the collection of surface 
water. 

In lien of the above, the court gave a declaration, that if 
it was found from the evidence that the plaintiff gave the 
company the right of way, or permission to build the road 
over his land, at a certain place, such right of way would not 
authorize the company to build the road any where else over 
his land; but if the company built the road elsewhere with 
the knowledge -of the plaintiff and without any objection 
from him, the plaintiff stating to the agents of the company 
that he would make the company pay for the land, the com- 
pany, under such circumstances, would not be a wrong doer, 
but would have the right to construct its road-bed in the us- 
ual and proper manner, by throwing up and raising the 
ground for the way-bed, and cutting ditches along the side to 
keep the water off from the track of the road. And if it was 
found that the company made its road-bed and ditches with 
reasonable skill, and the plaintiff was incidentally injured 
thereby, by the flow of surface water on his land, he could not 
recover for an injury caused by the collection of such surface 
water; but, if, in the construction of the road-bed and ditch, 
the company diverted the water of a stream or watercourse 
from its usual channel or course, and caused it to flow on 
plaintiff's land, thereby rendering the same less useful for cul- 
tivation, then the verdict should be for the plaintiff. 

There was evidence submitted on the trial, going to show 
that plaintiff had granted the right of way to the company in 
writing, to build its road on the land, and there was further 
evidence, showing that the road was located and built on a dif- 
ferent part of the land from that granted—and that the plain- 
tiff knew of the same and made no objection, but said that he 
should demand damages. 
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The jury obviously found that the road was constructed un- 
der the license of the plaintiff, and that the company was not 
a trespasser or wrong doer, and that the water which occa- 
sioned the injury complained of, resulted from surface water 
and not the diversion or turning of a stream or bed ina 
branch. 

The law applicable to the gathering and turning off of sur- 
face water, then, mnst govern thecase. It is, unquestionably, 
true, that no man has a right to ameliorate his estate to the 
detriment of another’s; no person should be allowed to make 
his property more valuable by making his neighbor’s less val- 
uable. No person would have the right to protect himself 
from a natural stream by throwing it on the lands of another, 
or, on the ground of self protection, to prevent the waters of 
floods and freshets from flowing where they are accustomed to 
flow. 

But in the case of surface water, which is regarded as a 
common enemy, he is at liberty to guard against it, or divert 
it from his premises, provided he exercises reasonable care and 
prudence in accomplishing that object. In the language of 
this court in a recent case, where this subject was carefully 
considered, the owner of the dominant or superior heritage 
“must improve and use his own lands in a reasonable way, 
and in so doing he may turn the course of, and protect his 
own land from, the surface water flowing thereon; and he 
will not be liable for any incidental injury occasioned to oth- 
ers by the changed course in which the water may naturally 
flow, and for its increase upon the land of others. Each pro- 
prietor, in such case, is left to protect his own lands against 
the common enemy of all.” (McCormick vs. K. C., St. Jo. 
& C. B. R. R., 57 Mo., 433; Peter Imler vs. City of Spring- 
field, 55 Mo., 119; Jones vs. Hannovan, Id., 462.) 

The instruction enunciates the very doctrine laid down 
by this court in the case cited, and was drawn up in conform- 
ity with it. 

As we have failed to find any error in the declarations, 
the judgment must be affirmed; the other judges concurring. 
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Wittram Monxers, Respondent, vs. Taz Kansas Crry, Sr, 
Josepn & Counc Biurrs Ramroap Co., Appellant. 


1, Railroads—Relinquishment of right of way to road ‘‘along section line,” 
meaning of.—Under an agreement relinquishing to a railroad company a right 
of way one hundred feet wide, over a tract of land situated in two sections of 
a township, the railroad was to be located “on the section line.” Held, that 
the company would not forfeit its right to the land, because its track was not 
laid immediately on and along the section line, provided that it was constructed 
withiu the limits of the one hundred feet, and that this strip embraced that 
line. 

Pleadings—Damages caused by diversion of stream; by surface water—Va- 
riance-—Where plaintiff charges that his land was flooded and damaged, by 
the diversion, by a railroad company, of a stream of water from its natural 
channel, he cannot recover, on proof showing that the injuries were caused 
solely by surface water. And the distinction between the cases and the rel- 
ative liability of the company should be explained to the jury under appropri- 
ate instructions. 


po 


Appeal from Andrew Circuit Court. 
W. P. Hall, with C. A. Mossman, for Appellant. 


I. The grant is for a right of way one hundred feet wide. 
The yailroad had the right to use the whole of said one hun- 
dred feet for railroad purposes. The term “ Railroad,” has 
no proper application as signifying road bed or track. The 
term “road bed” or “ track” has such a signification, and is 
the proper term to use in the grant, if intended to be given 
only on the condition that the road bed was located on the line. 

Particular words as, “on the line of a railroad,” in a con- 
tract for the sale of Iand do not necessarily imply that the 
land is bounded on one side by a railroad. (Burnham vs. 
Bank, 45 Mo., 349; Marshall vs. St. L. & I. M. R. R., 51 
Mo., 138 ; Chicago vs. Sheldon, 9 Wal., 50.) 

We contend that the terms of the deed are satisfied, if any 
portion of the right of way is on the section line, and in- 
cludes it. 

II. There was no evidence of the turning of a stream or 
natural water-course, and for the diversion of surface water, 
to prevent it coming on our land, we are not liable. (Me- 


Cormack vs. K. C., St. Jo. & C. B. R. R. Co., 57 Mo., 433; 
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Parks vs. City of Newburyport, 10 Gray, 28; Gannon vs. 
Hagardon, 10 Allen, 106; Flagg vs. City of Worcester, 13 
Gray, 601; Inhabitants of Franklin vs. Fisk, 13 Allen, 211; 
Ashley vs. Wolcat, 11 Cush., 192; Turner vs. Inhabitants of 
Dartmouth, 13 Allen, 291; City of Bangor vs. Lanril, 51 
Me., 521; Luther vs. Winnesemet Co., 9 Cush., 171; Hoyt 
vs. Hudson, 27 Wis., 656.) 


J. P. Altgeld, for Respondent. 


I. The term “railroad” in this case, must be construed ac- 
cording to its commonly accepted meaning in the community 
at large, not according to its meaning among a particular 
class ; the object being to determine how the parties under- 
stood it at the time the contract was made. (Pavey vs. Bush, 
3 Mo., 447; 1 Blacks., 59; 14 Mo., 3; 13 Mo., 191; 16 Mo., 
436; 25 Mo., 13; 2Sto.Cont.,1; 2 Pars. Cont., 5 ed. p. 494.) 
And as used in the community, and particularly in farming 
communities,it is understood to mean the embankment or road 
bed, together with the ties and rails. Therefore, when respond- 
ent inserted in the conveyance of right of way the condition 
that the road should be built on the section line, he meant that 
the yoad bed should be built on it, and, moreover, the testi- 
mony shows that it was so understood by all parties at the 
time of the conveyance. (2 Gray, 274.) The “one hundred 
feet” are always determined by measuring fifty feet each way 
from the centre of the road. For, whenever the road or road 
bed makes a curve, the “ one hundred feet curve with it, and 
whenever you shift the road bed you shift the “one hnndred 
feet.” 

II. On the question of flooding, the instructions given by 
the court were favorable to the defendant and appellant, and 
the judgment should not be molested. (1 Redf. Railw., 290, 
296, 333 ; 2 Kennan, N. Y., 486; Easterbrook vs. Erie R. R. 
Co., 51 Barb., —-; McCormack vs. K. C., St. Jo. & C. B. R. 
R., 57 Mo., 433.) 
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Hovau, Judge, delivered the opinion of the court. 


The petition in this case contained three counts. The 
third was abandoned at the trial and need not be further no- 
ticed. The first count claimed damages from the defendant, 
as the successor of the Missouri Valley Railroad Company, 
under and by virtue of certain statutes of the State, and al- 
leged that said last named company without leave, and wrong- 
fully, entered upon the lands of the plaintiff in Andrew coun- 
ty, Missouri, and broke up and graded, and rendered useless 
to the plaintiff, a strip of land one hundred feet wide and 
one hundred and sixty rods long, and occupied and used said 
strip for railroad purposes, and excluded the plaintiff from 
any benefit, use or enjoyment thereof, and that said unlawful 
entry, use and occupation has since been continued and main- 
tained by the defendant, as the successor of said Missouri 
Valley Railroad Company. 

The second count alleged that the said Missouri Valley 
Railroad Company, by negligently grading its said railroad, 
and making insufficient and worthless culverts, water-gaps 
and ditches, along the line thereof, obstructed and diverted 
from its natural course and channel a certain stream of water, 
which had never before flowed upon or flooded the plaintifi’s 
land, and thereby caused said water to stand upon and flood 
about fifty acres of plaintiffs cultivated fields, and that the 
defendant, as the successor of said Company, has ever since 
maintained said railroad with its defective culverts, water- 
gaps and ditches, and has thereby continued to flood plaintiff's 
said land as aforesaid. 

The defendant denied the unlawful entry and damage al- 
leged in the first count, and averred that the Missouri Valley 
Railroad Company entered upon the premises in question, 
and constructed its said road over the said land, and that the 
defendant had ever since maintained the same, under and by 
virtue of a grant from the plaintiff to the said Missouri Valley 
Railroad Company, its successors and assigns, of the right of 
way over the same, for a width of one hundred feet, for rail- 
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road purposes, and not otherwise. The defendant denied all 
neyligence and injury alleged in the second count, and relied 
upon the grant of the right of way, set up in its answer to the 
first count, and averred that all ditches, culverts and embank- 
ments constructed by the Missouri Valley Railroad Company, 
and maintained by the defendant, were constructed and main- 
tained under and by virtue of said grant, and were necessary 
in the construction and operation of said railroad, and that 
the same were lawfully made in pursuance of said grant. 
The plaintiff replied, denying that the defendant’s road 
was constructed in pursuance of the alleged grant, and averred 
that by the terms of said grant the track of defendant's road 
should have been located on the line dividing sections 26 and 
27, whereas it was built and being operated several rods east 
of said dividing line; and further denied all allegations in 


defendant’s answer to the second count. 
There was a verdict and judgment for plaintiff on both 


counts, and defendant has appealed to this court. 

The grant of the right of way, pleaded by defendant, is as 
follows: 

“ Relinquishment of right of way. In consideration of five 
dollars in hand paid, I hereby release, relinquish and convey 
to the Missouri Valley Railroad Company, its successors and 
assigns, the right of way for a railroad, to a width of one 
hundred feet, along such line as may be located by said com- 
pany across and over the tract of land situate in section 27 
and section 26, Andrew county, in the State of Missouri, 
known as the north half of said sections, the railroad to be 
located on the section line dividing those two sections 26 and 
27, town. 61, R.35. As witness my hand and seal, the 22nd 
day of November, A. D., 1867. 

Wm. Munxers. [Seal.] 

Attest, Josepn E. Kumpratt.” 

It is very earnestly contended on behalf of the respondent, 
that by the terms of this relinquishment, the Missouri Valley 
Railroad Company was required to construct its track imme- 
diately on and along the section line, and that failing to do 
22—voL. Lx. 
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so, stid company, and the defendant as its successor, could 
elaim no rights whatever under said relinquishment, and oe- 
cupied no better position than trespassers. 

It is difficult to conceive why the plaintiff should grant to 
the railroad company a strip of land one hundred feet in 
width, for railroad purposes, if the company was to be limited 
in the enjoyment of such grant, to a strip of the width only 
of its road bed, or track; and such strip to be located pre- 
cisely upon the section line. One hundred feet in width hav- 
ing been granted for railroad purposes, the company had an 
undoubted right to use every portion thereof, for such pur- 
poses; and all that could be lawfully required of the com- 
pany, was, that it should construct its track or tracks within 
the limits of the one hundred feet. The word radlroad, says 
a leading lexicographer, should be confined to the highway 
in which the railway is laid, and the word, razlway to the 
rails when laid, and this is declared to be a useful distinction. 
This distinction seems to have been observed in our statute 
in the third subdivision of the second section, relating to 
railroad corporations, where power is given to every such 
corporation to lav ont its »vad not exceeding one hundred 
feet in width. We all know, however, that in common par. 
lance these words are used interchangeably; but we think 
the only rational interpretation of this instrument is, that the 
strip of one hundred feet in width was to be located on the 
section line, and that said line and the defendant’s track were 
both to be included in the said one hundred feet. This was 
doubtless the intention of the parties at the time, and if the 
object had been to have a track upon the section line, and no- 
where else, entirely different language would have been em- 
ploved. 

The Cirenit Court refused an ‘instruction based upon the 
construction here given to the plaintiff's grant, and of its own 
motion, gave one to the effect that it was the duty of the Mo. 
Valley R. R. Co., to construct its track upon and along the 
section line; and in this we think the court erred. The de- 
fendant was entitled to a verdict on the first count. 
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Damages were claimed, in the second count, for a diver- 
sion, by the defendant, in the manner therein stated, of a cer- 
tain stream of water from its natural course and channel, 
whereby plaintiffs fields were flooded. There was testimony 
tending to show that no natural water course was interfered 
with by the defendant, but that the plaintiff was injured alone 
by surface water. If plaintifi’s injuries were occasioned by 
flooding from surface water, and not by the diversion, by the 
defendant, or its predecessor, of a natural water course, then 
there could be no recovery on the second count. This ques- 
tion should have been submitted to the jury under instruc- 
tions explaining the difference between surface water and a 
natural water course, and defining the duties and liabilities of 
the defendant arising from the construction and operation of 
its road across oralong arunning stream. This was not done. 

The judgment will be reversed and the cause remanded ; 
the other judges concur, except Judge Sherwood, who is ab- 
sent. 
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Joun P. Jounston, Respondent, vs. GRANVILLE Morrow, Ap- 
pellant 


1. Morigage on mill, when will inelude machinery subsequently placed in.—By the 
terms of a mortgage given on a mill to secure certain notes, it was made “a 
lien on the mill and machinery in said mill till the payment of said notes,” 
Held, that it would embrace machinery placed in the building after the mort- 
gave was given and before the notes were satisfied, 

2. Damages, excessive— Remittances in Supreme Court.—When excessive dama- 
ges are given by a jury, a remittitur thereof may be entered in the Supreme 
Court, withqut sending the party back to the lower court, 


Appeal from Buchanan Circuit Court. 
Doniphan § Reed, for Appellant. 


I. The mortgage purported to be and was treated as a chattel 
mortgage, and attached only to the machinery in the mill at 
the date of its execution, and it would have been incompetent 




















ST. JOSEPUH. 





Johnston v. Morrow. 





for the parties to have contracted that such chattel mortgage 
should have applied, to after acquired machinery. (19 N.Y., 
123; 2 Lans. [N. Y.], 127; 10 Metce., 481; 2 Iill. Mortg., 
339, et seq.) 

II. No remittitur has been filed in this court for this ex- 
cess. (48 Mo., 42.) 


W. H. Sherman, for Respondent. 


I. Although the deed might not, asa chattel mortgage, affect 
personal property subsequently acquired by the mortgagor, 
vet the machinery being annexed as a fixture to the real es- 
tate described in the mortgage, becomes subject to that mort- 
gage as a part of the realty. And it was not released from 
the lien or incumbrance of such mortgage by reason of its 
severance from the mill. By theseverance it became personal 
property, and in that character was still subject to the mort- 
gage. (Curry vs. Schmidt, 54 Mo., 516.) 


Waener, Judge, delivered the opinion of the court. 


The record shows that one Oliver Davis owned a piece of 
land, on which there was a saw-mill, in Doniphan county, 
Kansas, and that he solicited a loan of $2,200, from the plain- 
tiff herein. 

Plaintiff refused to loan the money, being unwilling to rely 
on the land and mill as security, as the mill was old and had 
run down. Davis represented that he wanted to borrow the 
money for the purpose of building a new mill instead of the 
old one, whereupon, the plaintiff agreed to loan the money 
when the new mill was completed. When the new mill was 
erected the money was loaned, Davis and wife executing to 
the plaintiff a mortgage on the land to secure the payment, 
which mortgage contained this stipulation: “ This instrument 
is to be a mortgage and lien on all buildings, mill and ma- 
chinery in said mill, until said notes are paid, and to this end 
this instrument is to be and remain, also, a chattel mortgage 
on the mill and all machinery within, until said notes are fully 
paid.” 
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Both prior and subsequent to the date of the mortgage, Da- 
vis added new machinery to the mill, and, also, put new ma- 
chinery in the place of old machinery which was inconven- 
ient, out of repair, or worn out. The machinery was affixed 
to the mill in the usual manner, and used for improving it. 
The mill was situated on the bank of the Missouri river, and 
after the notes became due, and whilst they remained unpaid, 
the river commenced rising and threatened to wash the mil] 
away. Davis informed plaintiff that he could not pay off the 
mortgage debt, and that he had done all he could to save thie 
mill, and requested plaintiff to take the mill and machinery 
and save what he could, and make the most of it. Plaintiff 
then removed the mill and machinery to a place of safety at 
his own expense. While the several parts of the mill and 
machinery were lying at the place where they were deposited, 
Davis, without the knowledge or consent of plaintiff, took and 
earried away a portion of the machinery, which was severed 
from the mill, and delivered it to-the defendant. To recover 
it, this suit was brought. 

The machinery which was taken and delivered to the de- 
fendant, was machinery which was put in the mill, by Davis. 
after the execution of the mortgage, but which was delivered 
to plaintiff as part of the mortgaged property. 

That Davis delivered the mill and all the machinery to 
plaintiff, is conclusively established ; for this question was di- 
rectly submitted to the jury under an instruction, and they 
found in the affirmative. 

The only question is whether the after acquired machinery 
which was placed in the mill, was subjected to the lien of the 
mortgage, 

1 By the terms of the mortgage, a lien was created on build- 
ings, mill and all machinery in said mill, until the notes were 
fully paid. The mortgage, it is true, is somewhat indefinite. 
It does not, in words, limit the lien to the machinery then in 





the mill, nor does it mention machinery to be afterwards put 
in the mill; but it constituted a lien on all the machinery in 
the mill till the payment of the notes. The parties could 
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hardly have contemplated that the machinery would always 
remain the same as it was when the mortgage was executed, 

In a mill, machinery is constantly breaking and wearing out 
and has to be replaced by new, and it is sometimes necessary 
to introduce additional machinery for convenience and profit. 
As the lien extended to the mill and all machinery within, 
until the notes were fully paid, it was sufficiently comprehen- 
sive to include all the machinery in the mill when the notes 
became due. But if we concede that there might be some 
doubt about this construction, it is obviated and made per- 
fectlvy clear by the action of the parties themselves. Davis 
turned over the mill and all the machinery in it to the piain- 
tiff, and told him to take it, that it was his under the mort- 
gage ; and the plaintiff did take it into his possession and ex- 
pended money upon it. There was no reservation of any of 
this machinery. This shows the intention of the parties, and 
what they meant by the agreement. It is the mutual inter- 
pretation by themselves of their own contract, and as there is 
nothing in it, which is in conflict with the writing, the inten- 
tion as manifested by their own action should prevail. 

The jury not only found the value of the property, but 
gave damages in excess of interest on the amount, and the 
plaintiff offers to enter a remétlitur in this court for the 
excess. Upon his doing so the judgment will be affirmed ; 
all the judges coneur. 
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Ssrrn Turner anv Lutuer T. Cottier, Respondents, vs. 
Josepn Bass Aanp Greorce W. Dorman, Appellants. 


1. Equitable liens— Filing notice of lis pendens affects purchaser of land.—The 
purchaser of land, after the filing of notice of a lawsuit affecting the title 
thereof, acquires only the rights of a purchaser pendente lite. Under a proper 
construction of the statute (Wagn. Stat., 9035), the words “purchasers of in- 
cumbrances” should read ‘purchasers or incumbrancers.” 

2. Lis pendens—Purchaser of property, when affected by decree, ete —A purchaser 

pendente lite of property actually in litigation, though for a valuable evnsidera- 
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tion and without notice, express or implied in point of fact, will be bound by 
the decree affecting that property, which may be made against the person 
from whom he derives title. 

3. Lis pendens—Purchaser with notice affected although relief granted is not 
prayed for.—A. brought suit to divest the title to a tract of land out of B. & 
C., and to vest the same in himself; but the decree of court vested the title 
in B., at the same time, however, giving judgment for a certain sum, and or- 
dering a special execution against the land to satisfy it. Held, that a pur. 
chaser at the sheriff’s.sale would hold the title as against a grantee of B. with 
statutory notice of the litigation, The fact that the decree placed a lien, not 
asked for by plaintiff, on the land, did vot invest B. and his grantee with the 
tile discharged of the incumbrance. In such case, the grantee, pendente lile. 
is governed by the decree of the court notwithstanding that the relief granted 
is the result of compromise, and other than that called for by the pleadings. 


Appeal from Livingston Circuit Court. 
H. M. Pollard, tor Appellants. 


I. A dis pendens is not even a constructive notice of any 
other points than those which are in dispute between the par- 
ties to tlie action. (See Ray vs. Roe, 2 Blackf., 258; 3 Ark., 
292; Newl. Cont., 506, 507; also Murray vs. Ballon, 1 Johns. 
Ch., 571.) 


Turner & Collier, for Respondents. 


I. Appellants took their deed from McHolland with full 
notice, and are barred by the record and proceedings in the 
eause of Conger vs. McHolland. (See Wagn. Stat., ch. 88, § 
1; Jones vs. Talbott, 9 Mo., 121; O'Reilly vs. Nicholson, 45 
Mo., 166; Murray vs. Ballon, 1 Johns. Ch., 573; Harrington 
vs, Slade, 22 Barb., 166; Stern vs. O'Connell, 35 N. Y., 104; 
Hopkins vs. MeLaren, 4 Cow., 678; Murray vs. Lilburn, 2 
Jolhus. Ch., 441; Sears vs. Hyer, 1 Page. ch. 483; French vs. 
Shotwell, 5 Johns. Ch., 554; 2 Washb. Real Pr., 229 ; Freem. 
Judgm., 160, e¢ seg, and authorities there cited. 


Hoven, Judge, delivered the opinion of the court. 


This was an action of ejectment brought by the plaintiffs, 
Turner and Collier, in the Livingston Cireuit Court, on the 
1Sth day of July, 1873, against Joseph Babb, to recover the 
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possession of lot 5, block 22, in the town of Wheeling, county 
of Livingston, to which action George W. Dorman, under 
whom defendant, Babb, had possession, was, on motion, made 
a party defendant. 

The petition was in the usual form, and the defendants 
pleaded the general issue. The cause was tried by the court 
without a jury. 

It appears from the record, that in December, 1869, one 
Crayton H. Conger instituted a suit in the Common Pleas 
Court of Livingston county, against George Tiffany and Da- 
vid A. McHolland, for the purpose of vesting in said Conger 
the title to lot 5, block 22, in said town of Wheeling, which 
he alleged had been frandulently conveyed to the defendant, 
McHolland, and was held by him in secret trust for the de- 
fendant, Tiffany, whose interest in the same, Conger had pur- 
chased at execution sale. 

To this petition McHolland and Tiffany, on the 19th day of 
Jauuary, 1870, filed separate answers. 

Afterwards, on the 20th day of December, 1869, said Con- 
ger instituted another suit in said Common Pleas Court, to 
which said McHolland and Tiffany were made parties defend- 
ant, together with one Josiah Hunt, for the purpose of vest- 
ing in said Conger, the title to lots 1 and 2, in block 9, in said 
town of Wheeling, which title Conger alleged, in his petition, 
was still in Hunt, though said Tiffany was in reality the owner 
of said lots, by means of a purchase made by McHol- 
land for his benefit, and of which he was entitled to a 
conveyance, upon the payment of a balance, which Conger 
brought into court, to be paid over to said Hunt. Conger 
averred in his petition, that he had purchased all the right and 
interest of Tiffany to said lots, at execution sale. The only 
answer, shown by the record to have been made to this suit, 
was the separate answer of the defendant, McHolland, which 
was filed on the 24th day of January, 1870. The foregoing 
pleadings were read in evidence by the plaintiffs. 

The following notice, shown, by the certificate of the re- 
corder of deeds of Livingston county, to have been filed for 
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record, on the 20th day of December, 1869, and recorded on 
the 27th day of December, 1869, was also read in evidence by 
the plaintiffs. 


Crayton Conger, Plaintiff, 


vs. In the Common Pleas 
George Tiffany and Court of Livingston 


David A. McHolland, Defendants. County, Mo. 
J Jan, Term, 1869 (1870). 
To whom it may concern: Take notice that the above en- 
titled cause is pending in the Common Pleas Court of Living- 
ston county, Missouri, wherein Crayton H. Conger is plaintiff 
and George Tiffany and David A. McHolland are defendants, 
and said cause is returnable to the January term, A. D., 1870, 
of said court, and the following described real estate, situate 
in said county of Livingston, and State of Missouri, to-wit: 
Lot five (5), in block twenty-two (22), in the town of Wheel- 
ing, is liabie to be affected thereby. 
Signed Crayton H. Conger, Plaintiff. 
By Att’y, L. T. Collier. 
These two suits by Conger, were transferred to the Living- 
ston Circuit, and on the 8th day of June, 1872, the same hav- 
ing been compromised and settled, a decree was made in pur- 
suance of said settlement. vesting the title to lots 1 and 
2, in block 9, in the plaintiff, Conger, and the following de- 
eree was mide as to lot 5. “It is therefore considered, or- 
dered and adjudged, that the title of plaintiff to lot No.5, in 
block 22, in the town of Wheeling, Livingston county, Mis- 
souri, be vested in defendant, David A. McHolland, pursuant 
to suid agreement, and that the plaintiff herein have and re- 
cover vs, said Holland, ont of said property, the sum of one 
hundred dollars, the amount to be paid to Luther T. Collier 
and Smith Turner, his attorneys, and the costs of this suit, 
together with the costs in the other suit pending in this court 
in favor of said plaintiff and against George Tiffany and Da- 
vid A. McHolland, to be levied by special exeention against 
ssid property, in default of the payment of the same, at the 
expiration of 90 days from this date, and pursuant to suid 


agreement, 
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The foregoing agreement and decree were read in evidence. 

Plaintiffs then introduced a deed to them, for the lot in 
question, executed by the sheriff of Livingston county, duly 
acknowledged by him on the 11th day of June, 1873, which 
deed recited a sale of said lot to plaintiffs, regularly made on 
Ahe 7th dav of February, 1873, under a special execution, da- 
ted the 20th day of December, 1572, and issned under the 
foregoing decree. Plaintiffs introduced testimony as to the 
value of the rents and profits and rested. 

Defendants then offered in evidence a warranty deed, to 
the defendant, Dorman, for said lot 5, from D. A. McHolland 
and wife bearing date the Ist day of February, 1870, which 
was acknowledged on the same day, and filed for record on 
the 2nd day of February, 1870, to the admission of which 
plaintiffs ol,jected, for the reasen that it bore date subsequent 
to the commencement of the suit of Conger vs. Tiffany and 
McHolland, and after the notice of lis pendens was tiled. 
The court rejected the testimony and the defendants excepted. 
This was all the testimony introduced or offered, and the 
court, at the instance of the plaintiffs, declared the law as 
fullows: “If the court finds from the evidence, that Me- 
Holland made the deed to Dorman after the commencement 
of the suit of Conger vs. McHolland, for title to the property 
in question, and after due notice had been given and filed for 
record, in the recorder’s office, of Livingston county, in which 
the property is situate, of the pendency of aid suit for the re- 
covery of the title thereto, then the said deed from McHol- 
laud to Dorman was taken by said Dorman with notice, and 
does not operate to pass the titie to said property as against 
the plaintiff, holding said property under and by virtue of a 
sheriff's deed, founded upon a judgment rendered in said case 
of Conger vs. McHolland.” 

No instructions were asked by the defendants. There was 
a finding and judgment for the plaintiffs, and the defendants 
have brought the case here by appeal. 

The instruction given for the plaintiffs was wholly inappli- 
cable to the case made. The deed to which it refers was not 
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in evidence. The finding of the court, however, was right, 
on the testimony admitted, and must be sustained, unless 
there was error in excluding the deed from McHolland to 
Dorman, offered in evidence by the defendants. 
There can be no question as to the service of process in this 
ease, or as to the time of the appearance of the defendant, 
McHolland, to the suit of Conger. The notice read in evi- 
dence, charged the appellant with notice of the litigation af- 
fecting the title to the lot, from the date it was filed for re- 
cord, regardless of the service of the process, or the appear- 
ance of McHolland in that suit, prior to the conveyance by 
him to appellant. The language of the statute as to the par- 
ties to be affected by such notices (Gen. Stat., 1865, p. 770) 
is “ purchasers of incumbrances ;” but that the legislature in- 
tended the language to be “ purchasers or incumbrancers” 
is manifest from the language actually used in the enrolled 
bill, which is “purchasers or encumbrances.” The appel- 
lant, therefore, by buying the property after the date of the 
filing of the notice, acquired only the rights of a purchaser 
pendente lite. } 
It is unnecessary to cite authorities to sustain the general 
doctrine, that a purchaser pendente lite, of property actu- 
ally in litigation, though for a valuable consideration, and 4 
without notice express, or implied, in point of fact, will be 
bound by the decree affecting that property, which may be 
made against the person from whom he derives title. 
ut it is contended, by the counsel for the appellant, that 
such purchaser is chargeable with notice only of the matters 
shown by the pleadings to be in dispute between the parties, 








| and is not bound by any possible decree that may be made 
affecting the property in litigation; and that as the suit of 
| Conger was for the purpose of divesting the defendants of all 


title to lot 5 and vesting it in himself, the moment the title 
was vested by the decree in the defendant, McHolland, the 
defendant in this action was invested therewith, under Me- 
Holland’s warranty deed, discharged of the lien placed upon 
it, by the decree in that suit, as no such incumbrance was 
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sought to be established or enforced, by the plaintiff in the 
case. 

In support of this position, counsel cite the case of Ray vs. 
Roe (2 Blackf., 258). It appears in that case, that the judge 
of the trial court, instructed the jury, that a transfer of prop- 
erty, made by a defendant, during the pendency of an action 
of slander against him and before the rendition of judgment, 
was of itself frandulent, unless made in performance of a prior 
contract, or in payment of a precedent bona fide debt; that 
all purchasers are bound to take notice of the pendency of 
such suit, and that such transfer was fraudulent in law, unless 
there was other property sufficient to satisfy the judgment. 
In disapproving that charge, Scott, J., delivering the opinion 
of the court, savs: “ The pendency of an action is construe- 
tive notice of the matter involved in that suit, and a purchaser 
of this property, which is the immediate object of the pend- 
ing action, will be affected by it as a purchaser with notice. 
But alis pendens is not even constructive notice of any other 
points than those which are in dispute between the parties 
to such action ;” (citing 3 Atk., 392; Newl. Con., 506, 507.) 
Neither of the authorities cited are accessible to us here, but 
from references made to the ease of Worsley vs. the Earl of 
Scarsborongh (3 Atk., 392) in some of the authorities which 
we have examined, we are able to gather that the litigation 
was in equity, as to the right to certain money secured upon 
an estate, but not about the estate itself, and a purchaser of 
the estate, pending that suit, was held not to be affected by the 
result of that litigation. 

In Kentucky it has been held, that where the ground for 
equitable relief stated ina bill was abandorfed, as being unten- 
able, and the bill was amended by setting up new equities and 
different and distinct grounds for relief, upon which the plain- 
tiff prevailed, a purchaser, pending the litigation under the ori- 
ginal petition, took subject to the result of that litigation only, 
and that a new dis pendens was created by the amendment, 
which did not relate back to the commencement of the action, 
so us to affect intervening rights. (Stone vs. Connelly, 1 Mete., 
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Ky., 654; Jones vs. Lusk, 2 Mete. Ky., 358. See also 
Clarkson vs. Morgan, C. B. Monr., 441.) 

In the case of Stoddard vs. Myers (8 Ohio, 203), it appears 
that one Britz recovered judgment against Wolf and filed a 
bill against him and his children, to subject a certain lot con- 
veved by him to his children, to the satisfaction of said-judg- 
ment; but before decree, the judgment against Wolf was re- 
versed, and when the cause was again tried, Britz again re- 
covered judgment against Wolf, and thereafter filed a sup- 
plemental bill, alleging the recovery of the second judgment, 
and asked, as in the original bill, a sale of the lot for the sat- 
isfaction of the judgment. A sale was ordered, and plaintiff 
became the purchaser. After the filing of the original bill, 
and after the reversal of the judgment against Wolf, but be- 
fore the filing of the supplemental bill, the property was pur- 
chased from the children by the grantor of the defendant, 
without any notice in fact of the claim to have the lot sold 
to satisfy the judgment. The court say: “The doctrine seems 
plain, that by the institution of a suit, the subject of litigation 
is placed beyond the power of the parties to it; that whilst 
the suit continues in court, it holds the property to respond to 
the final judgment or decree. This suit was instituted in 
1831, was regularly continued until the final decree in 1835, 
The supplemental bill was engrafted in the original bill, and 
became identified with it. The whole was a lis pendens et- 
fectually preventing an intermediate alienation.” This case 
was affirmed in 10 Ohio, St., 365. 

The Supreme Court of Iowa has gone much further than 
this. in the same direction, in the case of Ferrier vs. Buzick, 
(6 Iowa, 258,) and further than this court has ever gone. 
(Herrington vs. Herrington, 27 Mo., 560.) 

The foregoing are the most direct authorities, on the point 
presented, which we have been able to find; and while we in- 
cline to the opinion that the rule laid down by the Ohio courts 
is to be preferred to that which has been established in Ken- 
tucky, none of the cases, in our judgment, go far enough to 
relieve appellant of the character of a purchaser pendente lite, 
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and exempt his title from the operation of the decree render- 
ed in the case of Conger vs. McHolland. 

In the case of Ray vs. Roe, supra, it must be observed that 
the property purchased was not directly involved in the suit. 
There was no litigation as to it. The contract was as to other 
matters and the language of the opinion must be considered 
with reference to the facts of the case. 

In the case under consideration here, there was no amended 
or supplemental bill. The defendant purchased after answer 
filed to the original bill, and the decree was rendered on the 
original bill. Unless the decree itself be a nullity, we do not 
see how the appellant can escape its operation. It is true the 
petition did not ask the relief which was granted. The decree 
was the result of a compromise, which the parties had a right 
to make. Conger’s rights had accrued and had been asserted 
in court long prior to the conveyance by McHolland to the 
appellant; the relation of litigants in court had already been 
established between Conger and McHolland, and everything 
done by them in good faith, .in the conduct, management and 
determination of that suit must stand. If the power to com- 
promise in good faith, be denied to them, the power to con- 
sent to any step in the cause, or proceeding at the trial, must 
also be denied. The title to the lot was the subject matter of 
the suit. Thattitle was vested in McHolland with a condition 
annexed. The same decree which gave the title, created the 
charge, and the title vested subject to the charge. The ap- 
pellant claims that this compromise decree should be held ss 
to him to be good only in part. He asks that it shall be held 
valid to give McHolland the title; but invalid as to the con- 
dition on which he received thie title. 

We cannot separate them. Todo so, would work a frand and 
an injury. The compromise decree is good as between the 
parties, and the appeilant here must look to his covenants. 

The doctrine of lis pendens, is not upheld so much on the . 
grounds of the publicity of legal proceedings, and a legal pre- 
sumption of notice, arising from a supposition that people are 
attentive to what passes in courts of justice, as las been some- 
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times stated, as it is, upon grounds of public policy and gen- 
eral convenience. Nor can it be claimed to be an equitable 
rule merely. Its existence and maintenance are necessary to 
any effectual administration of the law. Judge Richardson 
says, in Herrington vs: Herrington, (27 Mo., 560,) “The pol- 
icy on which the doctrine of lis pendens is founded, is to give 
full effect to the judgment which might be rendered in the 
suit depending at the time of purchase.” 

Sir William Grant said in the case of the Bishop of Winches- 
ter vs. Paine, 11 Vesey, Jr.: “ The litigating parties are exemp- 
ted from taking any notice of a title so acquired, as to them it 
isas if no such title existed. Otherwise suits would be indeter- 
minable ; or—which would be the same in effect—it would be 
in the pleasure of one party, at what period the suit should 
be determined.” (See also O'Reilly vs. Nicholson, 45 Mo., 
160.) 

Conger and McHolland were at perfect liberty to dispose 
of their suit, regardless of the conveyance made by the latter. 
If the compromise and decree were fraudulent as to the ap- 
pellant, he could have doubtless found relief in a proper pro- 
ceeding at the proper time. But there is no intimation of 
any such thing. 

The Circuit Court committed no error in excluding the 
deed, and the judgment will accordingly be affirmed ; all the 
judges coneur. 
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Bensamin F. Jones, Defendant in Error, vs. Ricnarp Hart, 
Plaintiff in Error. 


1. Al/achment—Appearance of defendant—Special judgment against attached 
properly, when erroneous—Amendment of, at subsequent term, for irregularity, 
elc—What will be ordered by the Supreme Qourt.—Where defendant in a suit 
by attachment appears to the action, a special judgment condemning thie at- 
tached property to be sold, is erroneous; as defendant may have other prop- 
erty with which to satisfy the judgment, and would then have a right to elect 
what property shall be sold. (Kritzer vs. Smith, 21 Mo., 296.) But presump- 

tively such judgment is that of the court and not an error of the clerk and it 
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cannot be set aside, at a subsequent term, on the ground of clerical mistake 
where nothing in the record or the judge’s docket, or clerk’s minutes, or pa- 
pers on file, shows such mistake; nor can such judgment be set aside for ir- 


regularity or informality. 


(What constitutes irregularity in judgments, con- 


sidered.) But where such judgment is brought before the Supreme Court, that 


tribunal will enter up a general judgment in acgordance with the statute (see 
Wagn. Stat., p. 188, 3 36; p. 189, 3 40), or remand the cause to the Circuit 
Court, with directions to do the same thing. 


2. Judgment cannot be expunged at subsequent term for lack of docket entries, etc., 


to prove its rendition.—A judgment cannot be expunged at a term subsequent 
to that of its rendition, on the ground that neither the judge’s docket nor the 


clerk’s minutes show the rendition thereof, 
judgment imports absolute verity aud cannot be assailed for the lack of such 
vouchers. 


Per Suerwoop, J., dissenting. 


In such case the record of the 


Altachment— Appearance—Special judgment—Error, presumptively that of 
clerk—Correction may be made on verdict and files—Erroneous judgment. 


amendment of under statute of jeofuils—Entry nunc pro tune not revisable, 
when.—In an attachment cause, where the defendant is served with process 


or appears to the action, 
Isr. 

and if by reason of clerical mistake, such judgment is not entered, but the 

clerk, by mistake, enters instead thereof, a special judgment, the facts by which 

the proper amendatory entry can be made, are furnished by the verdict and files 

in the cause; and such entry may be directed by the court at a subsequent 
And when there is doubt as to whether the improper entry was, in fact, 
made by the clerk or the court, the presumption will be that the judgment was 
correctly rendered on the verdict, and incorrectly entered. 2nd. But even where 
the judgment itself is apparently erroneous, if the amendment is not “ against 
the right and justice of the matters in suit” (Wagn. Stat., 1037, 3 20), the court 
possesses the power under the statute of jeofails (see Wagn. Stat., 1034-5, 3 6; 
1936, 3 19; 1037, 3 20), to amend it ata subsequent term. 
tory judgment should not work a reversal unless “ error” was thereby com- 
mitted “ materially affecting the merits ;” (Wagn. Stat., 1067, 3 33.) And the 
fact that the amendment is not such “ error” is conclusively shown by a man- 
date from the Supreme upon Circuit Court to make the same amendment. 
Srd. And, in any event, where the appeal is taken from the judgment entered 
nune pro tunc,and uot from the judgment originally entered, the one last named 
cannot be revised in the Supreme Court. 


Error to DeKalb Circuit Court. 


A general judgment follows the verdict for the plaintiff as a legal conclusion ; 


term. 


M. A. Low, tor Plaintiff in Error. 
I. The judgment, as originally entered, was erroneous 
J > b > P , 5] 


(Kritzer vs. Smith, 21 Mo., 296.) 


And such amenda- 


II. The minutes of the court do not show that any judg- 


ment was ever ordered on the verdict. 
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III. The failure of a court to act, or its incorrect action, can 
never authorize a nune pro tune entry. If no judgment is 
rendered, or if an imperfect one is rendered, the court has no 
power to remedy any of these errors or omissions by treat- 
ing them as clerical misprisions. 

In all cases in which such an entry can be made, the record 
must show the facts authorizing it; and this power should be 
exercised with great caution. (Hyde vs. Curling, 10 Mo., 
359; Gibson vs. Choutean, 50 Mo., 85; Groner vs. Smith, 49 
Mo., 318; Gray vs. Brignadello, 1 Wall., 627; State vs. Fields, 
Peck [Tenn.], 140; Powell vs. Commonwealth, 11 Gratt., 
822. 

Such entries cannot be made from outside evidence or from 
facts existing alone in the breast of the court, after the end 
of the term at which final judgment was ordered. (Saxton 
vs. Smith, 50 Mo., 490; State vs. Smith, 1 Nott & M., [S. C.] 
16.) 

A general judgment cannot be amended nune pro tunc at 
a succeeding term, so as to make it a special judgment ; and 
hence a special judgment cannot be amended so as to make it 
general. (Green vs. Dodge, 3 Ohio, 486; see Pockman vs. 
Meatt, 49 Mo., 345.) 

In this case the evidence on which the amendment was 
made is saved by the bill of exceptions, and there is nothing 
appearing of record to warrant the amendment. The court 
must have made it either without evidence, or from matters 
wholly within the breast of the court. 


Wm. Henry, with Strongs §& Hedenberg, for Defendant in 
Error. 

I. To affirm the case the respondent relies upon the law 
as often declared by this court, and the uniform usage of the 
courts of record in this State. (DeKalb Co. vs. Hixon, 44 
Mo., 341; Gibson vs. Choutean’s Heirs, 45 Mo., 171; Mas- 
sey vs. Scott, 49 Mo., 278; Horstkotte vs. Menier, 50 Mo., 
158; Mann vs. Schroer, 50 Mo., 306; Priest vs. McMaster, 
52 Mo., 60; Jones vs. St. Joseph Fire & Mar. Ins. Co., 55 
Mo., 342.) 
23-—VoL. LX. 
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II. In making the nune pro tune entry the court found 
the facts, and the whole matter having been before that court, 
this court will not disturb its finding. 


Hoveu, Judge, delivered the opinion of the court. 


At the October term, 1873, of the DeKalb Circuit Court, 
in an action by attachment, to which the defendant appeared, 
a verdict was rendered in favor of plaintiff, and against the 
defendant, for the sum of four thousand six hundred and 
thirty-four dollars and ninety one cents, on which verdict a 
judgment was entered of record, for the recovery of said sum, 
and directing the property attached to be sold ; and if it should 
be found insufficient to satisfy the judgment, then directing a 
levy to be made upon other property of the defendant. 

At the April term, 1874, the defendant filed a motion ask- 
ing the court to correct the record, by expunging and setting 
aside the entry of final judgment entered on the judgment re- 
cord, and for the reason that said final judgment of recovery 
in favor of plaintiff, and against defendant, was entered by 
the clerk without authority—no such judgment having been 
given by the court in said cause, as appears from the minutes 
of the court; 2nd, because the minutes of the court from 
which said judgment was nade up, were insufficient to support 
said judgment, or any judgment against this defendant. 

On the succeeding day the plaintiff filed the following mo- 
tion: 

“Comes now the plaintiff and shows to the court that in 
the entry of the judgment in the cause, at the October term, 
1873, the clerk of this court, without authority of the court, 
and without authority of law, entered in said judgment the 
following words at or near the end of his judgment entry ‘and 
if the same shall not be sufficient, then the remainder shall 
be levied of the remaining real estate or goods and chattels 
of the defendant, and that execution issue in accordance with 
the terms of this decree ;’ and plaintiff further shows that at 
said term, the order of this court upon the rendition of the 
verdict of the jury was that the judgment of the court be 4 
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general judgment for the amount of said verdict, and a gene 
eral execution thereon, as provided by law; that said clerk 
failed to enter said order for execution on his record of his 
judgment ; wherefore plaintiff asks the court to order the 
clerk of this court, now for then, to enter the proper judg- 
ment and order for execution, as ordered by the court afore- 
said, and order for sale of attached property, as by the order 
of the court and the law provided.” 

The two motions were, by consent, heard together, and the 
only evidence introduced, or offered, by either of the parties, 
was the entry made by the clerk in his minutes, together with 
the entry made by the judge in his docket, at the time of the 
rendition of the verdict. 

The clerk’s entry, after entering the cause, was “ jury re- 
turn their verdict for plaintiff and assess his damages at 
$4,634.91.” The entry made by the judge was “sub. to jury 
and verdict for $4,634.91.” Whereupon the court overruled 
the defendant’s motion and sustained that of the plaintiff, and 
directed the clerk to enter of record, as of the October term, 
1875, a general judgment as provided by law in such cases, 
to which rulings and action of the court, the defendant ex- 
cepted and now brings the case here by writ of error. 

It is quite clear that as the defendant appeared to the ac- 
tion, the original judgment in this case condemning the at- 
tached property to be sold was erroneous. Such was the de- 
cision of this court as to a similar judgment in the case of 
Kritzer vs. Smith, 21 Mo., 296, Scott, J., delivering the opin- 
ion of the court. 

Nothing appears in the record which would warrant us in 
pronouncing it to be @ mere clerical mistake, aud subject to 
correction as such. Judgments are presumed to be rendered 
by the court and cannot be considered to be merely the act 
of the clerk, and all errors therein to be his misprisions. If it 
appeared from the record, the judge’s docket, or the clerk's 
minutes, or any paper on file connected with the cause, ¢hat 
the court had rendered a general judgmént and the clerk had 
entered up the judgment awarding special execulion, now | 
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sought to be expunged by one party, and to be corrected, by the 
other, the action of the court in directing a nune pro tunc en- 
try, would be sustained ; but it has been expressly decided by 
this court that such entries cannot be made “ from outside evi- 
dence, or from facts existing alone in the breast of the judge, 
after the end of the term at which the final judgment was 
rendered.” (Saxton vs. Smith, 50 Mo., 490; Pockman ys, 
Meatt, 49 Mo., 8348; Dunn vs. Raley, 58 Mo.. 134; Fletcher 
vs. Coombs, 58 Mo., 430.) The court erred, therefore, in di- 
recting the entry of a general judgment, nune pro tune. 

On the other hand we are of opinion, that the motion of 
the defendant to expunge the judgment, on the ground that 
there was no entry in the judge’s docket, or in the clerk’s 
minutes, showing that such a judgment, or that any judgment 
had been rendered, was properly overruled. The judgment 
was of record, the term had passed, and the record imported 
absolute verity and could not be assailed in that manner. It 
needed no such vonchers for its authenticity as docket entries 
and clerk’s minutes. These might be sufficient to authorize 
the court to enter up a judgment which was really rendered, 
but had no record existence; but their absence cannot destroy 
the verity of a judgment, which zs of record. Such a doc- 
trine would imperil the existence and authority of all judicial 
records. 

We have attentively considered, whether the action of the 
Circuit Court may not be upheld, by regarding the original 
judgment as having been set aside for irregularity, and the 
nune pro tune entry as an entry of judgment on the verdict. 

3ut an insuperable obstacle to this view of the case is, that 
the original judgment cannot be held to have been irregular. 
It was regularly rendered after the verdict, in strict accord- 
ance with the rules of law and the practice of the courts, and 
is wholly unobjectionable, except as to the relief afforded. 

“ An irregularity may be defined to be the want of adher- 
ence to some prescribed rule or mode of proceeding ; and it 
consists either in omitting to do something that is necessary 
for the due and orderly conducting of a suit, or doing itin an 
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unseasonable time, orimproper manner. * * A judgment 
by default is irregular when the defendant, in an action not 
bailable, has not been served with a copy of process, or there 
has been no declaration regularly delivered or tiled, and no- 
tice thereof given to defendant; or when it is signed before 
defendant’s appearance, or without entering a rule to plead, 
or demanding a plea when necessary ; before the time for 
pleading has expired, or after a plea has been regularly deliv- 
ered or filed.” (Tidd’s Prac., 512, 513.) We are not aware 
of any case where a judgment, such as that under considera- 
tion, has been held to be merely irregular. (Stacker vs. 
Cooper Circuit Court, 25 Mo., 401; Doan vs. Holly, 27 Mo., 
956; Moss vs. Booth, 34 Mo. 318; Lawther vs. Agee, Id., 
872; Harkness vs. Austin, 36 Mo., 47; Downing vs. Still, 43 
Mo., 309.) Nor can this judgment be considered as simply 
informal. It errs in matter of substance; it gives rights and 
tukes away rights, by its terms, not warranted by law, and is 
therefore erroneous. Being subject to review only for error, 
therefore, were we to stop here, it would be left in full force, 
under circumstances which might deprive the party interested, 
of all future relief. The defendant is entitled to elect what 
property shall be first sold, and we cannot deprive him of that 
right. The entire record has been brought here, though ina 
much abbreviated form, by the present writ of error, and it 
appearing therefrom that the original judgment is manifestly 
erroneous, we might, as was done in Kritzer vs. Smith (21 
Mo., 296), enter the proper judgment in this court; but we 
are of opinion that the original judgment, and the judgment 
nune pro tune, should be reversed, and that the cause be re- 
manded, with directions to the Circuit Court to enter up a 
general judgment on the verdict, in accordance with the stat- 
ute. We have thus directed to be done, only what the Cir- 
cuit Court had in effect already done; but, to preserve the in- 
tegrity of judgments, the restrictions imposed by law as to 
their vacation, or modification, after the term has lapsed at 
which they were rendered, must -be strictly upheld; and we 
cannot sanction the unlawful exercise of powers by the Circuit 
Courts, which belong alone to this court. 
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All the judges coneur, except Judge Sherwood, who dis- 
sents. 


Per Suerwoon, Judge, dissenting. 


I have been unable to concur in the above opinion and will 
briefly give the reasons which have induced my dissent. 

The inherent power of a court of record to correct the mis- 
takes of its clerk, by amending the record, in accordance with 
the facts patent of record, has never before been called in 
question. It isa doctrine of universal recognition. In Short 
vs. Coffin, Extr., 5 Burr, 2730, it was held by Lord Manstield, 
that a judgment against an executor de bonis proprits should 
be so amended as to become one de bonis testatoris, and this, 
even after error brought and error assigned, and in nudlo est 
erratum joined. So, also, in Rees vs. Morgan (®@ T. Rep., 
$50), an action of replevin, the defendant had a verdict, but 
the judgment rendered was not in conformity thereto, in that 
it failed to award to him a return of the property, and yet 
after error, the judgment was amended in the particular re- 
ferred to, and the reason given by the court in each of the 
instances cited, was, that the judgment as amended, “was the 
necessary consequence of the finding of the jury.” 

The verdict of the jury, in those cases I have noted, was the 
sole basis of the amendments desired and made; and it does 
not seem to have occurred to the learned judges who there 
presided, that they were doing an unwarrantable or unprece- 
dented act in refusing to treat a mere clerical misprision as the 
error of the court, notwithstanding that the judgment as en- 
tered in the one instance, gave execution against the property 
of the executor, instead of against that of the ¢es/a/or, and 
refused in the other, to award a return of the property found 
by the jury to be that of the defendant. It is a fixed princi- 
ple, that a judgment de bonis propriis will not lie against an 
executor in a first suit, and that the legal judgment fora de- 
fendant in replevin is one of returno habendo; and it was up- 
on that precise principle that the above cited eases proceeded, 
when amending the judgments in conformity with the ver- 
dicts, and in accordance with the operation of law. 
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And I claim the application of a like principle to the case 
at bar. 

Upon the rendition of a verdict for the plaintiff, in an at- 
tachment cause, where the defendant is served, or appears, a 
general judgment follows the verdict, as a legal conclusion ; 
(Wagn. Stat., 189, § 40) and if by reason of clerical mistake, 
such judgment is not entered, the facts by which the proper 
amendatory entry can be made, are furnished by the verdict 
and files in the cause, just as in the present case, and this is 
amply sufficient for that purpose, or else all our decisions 
hitherto made, are at fault. (Hanley vs. Dewes, 1 Mo., 16; 
Hickman vs. Barnes, Id., 156 ; Hyde vs. Curling, 10 Mo., 359 ; 
State vs. Clark, 18 Mo., 432; DeKalb Co. vs. Hixon, 44 Mo., 
341; Gibson vs. Choutean’s Heirs, 45 Mo., 171; Massey vs. 
Scott, 49 Mo., 278;Groner vs. Smith, Id., 318; Benoist, Ex’r, 
vs. Christy, 50 Mo., 145; Priest, Adm’r, vs. McMaster, Adm’r, 
52 Mo., 60; Jillett vs. Union Nat. Bk., 56 Mo., 304.) 

I will now briefly notice some of the more prominent of 
these cases. 

In Gibson vs. Choutean’s Heirs, (45 Mo.,) Wagner, Judge, 
said : 

“ Where the clerk fails to enter judgment, or enters up the 
wrong judgment, there is no doubt about the existence of 
power in the court to correct the matter, and order the prop- 
er entries to be made at any time.” 

In Massey vs. Scott. (49 Mo.,) the judgment in question was 
a general one, rendered in an attachment cause, where the de- 
fendant was notified by publication, and did not appear, and 
yet Judge Adams did not, in delivering the unanimous opin- 
ion of the court, at all hesitate in declaring: “ This judg- 
ment, though informal, was still a valid judgment until set 
aside or reversed, and it is such a judgment as the court would 
at any reasonable time correct by an entry mune pro tunc.” 

Now, if a general judgment, rendered upon constructive 
notice in an attachment proceeding, may be amended toa 
special one, does it not follow, with conclusiveness, that the 
converse of this proposition must also be true? 
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It has long been held in this State, that the classification 
of a demand has the force and effect of a judgment. In Jil- 
lett vs. Union National Bank, supra, in indorsing a memoran- 
dum on the claims, the Probate Judge made an endorse- 
ment on them, by which they were assigned to the 5th, in- 
stead of to their proper, the 6th, class; and the clerk, misled 
by such memoranda, conformed his record entries thereto, 

This court, however, unanimously held, that the necessary 
correction could be made by an appropriate entry, whereby 
the class could be changed, long after the term had passed. 

And in that case it is note-worthy that the only datum for 
such amendment was, it appeared on the face of the claims, 
that by operation of law, they should have been placed in 
the 6th and not in the 5th class of demands, 

And this ruling was made, notwithstanding that the case of 
Miller vs. Janney’s Ex’r (15 Mo., 265), was expressly urged 
upon our attention, where it was held that a court could not, 
at a subsequent term, change the class to which a demand 
had been assigned. And our decisions on the point involved 
here, except the one under discussion, are in full accord with 
the rulings of courts elsewhere. (Balch vs. Shaw, 7 Cush., 
282; Allen vs. Bradford, 3 Ala., 251; Glass vs. Glass, 24 Id., 
468; Frink vs. Frink, 43 N. H.,- 508; Usher vs. Dansey, 4 
M. & S., 94; Atkins vs. Sawyer, 1 Pick., 351; Hall vs. Wil- 
liams, 1 Fairf., 278; Close vs. Gillespey, 3 Johns., 526; 
Waldo vs. Spencer, 4 Conn., 71.) The case of Kritzer vs. 
Smith (21 Mo., 296), is by no means in point here, for there, 
no question was raised or doubt entertained but that it was 
the act of ¢he court which resulted in a special, when it should 
have been a general judgment; nor was there any motion 
made for the correction of the entry complained of. 

Here the very point in dispute is, whether the judgment 
as engrossed, was the act of the court or the unauthorized act 
of the clerk. 

In such a case, if our former rulings are of any binding 
force, every presumption must favor and attend the judgment 
of the court below. (Stewart vs. Small, 5 Mo., 525; Vaughan 
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vs. Montgomery, Id., 529 ; Small vs. Hempstead, 7 Mo., 373; 
Walter vs. Cathcart, 18 Mo., 256; State vs. Rogers, 36 Mo., 
138.) 

And, therefore, it ought to be presumed, that the court 
gave the proper judgment on the verdict, and that it was the 
clerk’s mistake which caused the informal entry. But I con- 
fidently maintain that under the extremely liberal statute 
of jeofails, Wagn. Stat. (1034-5-6-7, §§ 6, 19, 20), a court pos- 
sesses the power to amend at a subsequent term, even an ap- 
parently erroneous judgment ; for § 6, supra, provides: “That 
after final judgment rendered in any cause, the court may, in 
furtherance of justice, and on such terms as may be just, 
amend, in affirmance of said judgment, any record, pleading, 
process, entries, returns, or other proceedings in such cause, 
by adding or striking out the name of a party, or by correct- 
ing a mistake in the name of a party, or a mistake in any 
other respect, or by rectifying defects or imperfections in 
matters of form, and such judgments shall not be reversed, 
or annulled therefor.” ' 

And § 19, supra, makes ample provision for the amend- 
ment of mistakes and misprisions of the clerk, of almost every 
conceivable character, and especially in respect to “any in- 
formality in entering a judgment or making up the record 
there of.” 

And § 20, supra, as if to “ make certainty doubly sure,” 
provides: “ The omissions, imperfections, defects and varian- 
ces in the preceding section enumerated, and ali others of a 
like nature, not being against the right and justice of the 
matter in suit, and not altering the issues between the parties 
on the trial, shall be supplied and amended by the court 
where the judgment shall be given, or by the court into which 
such judgment shall be removed by writ of error or appeal.” 

It must be obvious in the case before us, that the amend- 
ment made by the court below did not, and could not, alter the 
issues between the parties on the trial; and it is equally ob- 
vious, that it was not “against the-right and justice of the 
matter in suit.” . 
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Again, this court is expressly inhibited, by § 33, p. 1067 of 
the Practice Act, from reversing “the judgment of any court 
unless it shall believe that error was committed by said court, 
against the appellant or plaintiff in error, and materially 
affecting the merits of the action. 

That no such error was, in the estimation of this court, 
committed, is palpably and conclusively apparent from the 
fact that while the judgment entered mune pro tunc by the 
trial court is reversed, the mandate goes that that court shall 
re-enter the same judgment. 

ut aside from the foregoing remarks, a barrier, altogether 
insuperable to any consideration of the correctness of the 
judgment as first entered, is presented in the tact that no ap- 
peal was taken from that judgment, and consequently, it was 
incapable of revision here. 

Viewed, then, in any light, I cannot yield assent to the 
conclusion reached by my associates. 

I am for affirming the judgment. 





Bunsamin F. Jones, Respondent, vs. Richarp Hart anp Ricz- 
arp J. Housr, Appellants. 


1. Execution sale—Firroneous judgment—Title—Right of defendant.—While all 
rights which have been acquired, bona fide, by any third person, under an exe- 
cution issued under a judgment, when the execution has not been impugned as 
improper or invalid, will be respected and preserved; yet if the judgment be 
set aside or reversed, the defendant is entitled to his property, seized under 
such execution, if in the hands of the plaintiffor the sheriff, or to the proceecisa 
of the sale if it had been sold to any other person; and this principle would 
reach any right acquired by the plaintiff by motion against the defendant on 


a delivery bond. 
Appeal from DeKalb Circuit Court. 
M. A. Low, tor Appellants. 


William Henry, with Strongs & Hedenburg, for Respond- 
ent. 




















SS 





MAY TERM, 1875. 





Jones v. Hart, et al. 





Hoven, Judge, delivered the opinion of the court. 


This is an appeal from a judgment rendered by the Circuit 
Court of DeKalb county, on motion, against the defendant, 
Hart, as principal, and the defendant House, as surety, on a de- 
livery bond given by them to the sheriff of Caldwell county, for 
the delivery of certain personal property, levied upon by said 
sheriff as the property of Hart, under an execution issued 
trom the Cirenit Court of DeKalb county, ona judgment ren- 
dered in said court against said Hart, in favor of the plaintiff 
Jones. 

The judgment was rendered at the October Term, 1873, for 
the sum of $4,634.91, and directed that certain real property, 
attached in the canse, should be sold to satisfy said judgment ; 
and if it should prove insufficient, that the residue of the 
judgment should be levied of the remaining real estate, goods 
and chattels of the defendant. On this judgment a general 
execution was issued, directed to the sheriff of Caldwell 
county, which was by the sheriff levied on certain real estate, 
and also on several horses and cows, for which latter he took 
a delivery bond, as provided by law, signed by the defendant 
Hart, as principal, and the defendant House, assurety. The 
sheriff in his return shows, that the defendant failed to return 
suid property on the day appointed, or at any other time, and 
that he made sale of the real estate for a sum which was in- 
sufficient to satisfy the execution. At the April term, 1874, 
to which said execution was returnable, the defendant Hart 
moved to quash the execution, for the reason that it was a gen- 
eral one and did not follow the judgment, and for the further 
reason that a special execution, in pursuance of the judgment, 
had been issued, directed to the sheriff of DeKalb county, un- 
der which the real property described in the judgment had 
been levied upon and advertised for sale, but had not then 
been sold. 

On the same day, the defendant filed a motion to “expunge” 
the judgment under which the execution was issued. On the 
succeeding day the plaintiff filed a motion to enter a general 
judgment nune pro tunc, and on the day following, the mo- 
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tion to “expunge” the judgment was overruled and the mo- 
tion for the entry mune pro tune was sustained and a general 
judgment directed to be entered mune pro tune, to all of 
which the defendant excepted. 

The only evidence on which the entry of the general judg- 
ment was made, was a memorandum in the judge’s docket, 
and a similar one in the clerk’s docket, showing that the cause 
was submitted to a jury and that they returned a verdict for 
$4,654.91. 

Afterwards a motion, previously filed by the plaintiff, for 
judgment on the delivery bond, came on to be heard, and 
plaintiff introduced testimony as to the value of the property, 
and the defendant then offered in evidence a forfeited mort- 

gage, duly acknowledged and recorded, executed by the defend- 
ant Hart before Jones recovered judgment against him to 
one William J. Hart of the property described in said bond, 
which was rejected by the court and defendants excepted. 
Defendants then offered to prove that subsequent to the exe- 
eution of the delivery bond, and before the day appointed 
for its delivery, said William J. Hart, mortgagee, took the 
property described in the delivery bond from the possession 
of the defendant, which testimony was rejected and defendant 
excepted. Judgment was rendered for plaintiff, on the mo- 
tion for $592. 

It is agreed by counsel, that the judgment under which the 
execution in question was issued, and the proceedings com- 
plained of were had, is the same judgment which was brought 
under review in the case of Jones vs. Hart, ane p. 351 at the 
present term, and which has been reversed by this court. 
While all rights which have been acquired, bona fide, by any | 
third person, under any execution issued on this judgment, 
which execution has not been impugned as irregular or in- 
valid, will be respected and preserved, the defendant, whose 
property has been sold, is entitled toa restitution of the fruits 
of the sale. (Shields vs. Powers, 29 Mo., 317.) If the prop- 
erty itself is in the hands of the sheriff, or has been transfer- 
red to the possession of the plaintiff, throngh the instrumen- 
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tality of the execution, he is entitled to be restored to that. 
(Gott vs. Powell, 41 Mo., 420; Hann. & St. Jo. R. R. Co. vs. 
Brown, 43 Mo., 294.) This principle must also reach any 
right the plaintiff has acquired, by motion against the defend- 
uuts on the delivery bond, for a failure of defendant to de- 
liver, according to the terms of the bond, the property levied 
upon by the sheriff under the execution. 

It is apparent, therefore, that it is immaterial whether or not 
error has been committed in the proceedings resulting in a 
judgment against the defendants on the motion of the plain- 
tiff for a breach of the terms of the delivery bond. 

The plaintiff must surrender all property and rights aequir- 
ed by him under the execution, and to end all controversy 
on that subject as to the personal property levied upon, the 
judgment for the plaintiff on the motion will be reversed. 

All the judges concur, except Judge Sherwood, who expres- 
‘ ses no opinion. 





° 


Joun Rammect, Respondent, vs. Merritt Ors, Appellant. 


\. S'ander— Words actionable per se— Words not, but referring to character, trade, 
etc.— What averments and proof necessary.—Generally, words which impute an 
indictable offense for which corporal punishment may be inflicted—such as a 
charge of larceny—are actionable per se, and in such case no special damages 
need be alleged or proved; but where the words are not actionable in them- 

¥ selves, and cannot be made so by inducement, and the ground of complaint 

is, that plaintiff has been injured in respect to his character and reputation, 
his business or occupation, he cannot recover without alleging that the words 
were spoken of him in relation to one of these particulars, and setting out 

and estublishing special damages. (Curry vs. Collins, 37 Mo., 324.) 


Appeal from Nodaway Circuit Court. 
Dawson & Edwards, with Bennett Pike, for Appellant. 


I. The words charged are not actionable per se, but only 
by reason of some special damage in respect to plaintiff's 
trade or profession, which damage should have been averred 
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and proved and was not. (Curry vs. Collins, 37 Mo., 324; 
Sellers vs. Tell, 4 Barn. & Cr., 655.) 


Johnston & Jackson, for Respondent. 


I. The court did not err in the admission of evidence under 
the second count in the petition. Any charge of dishonesty 
against one in connection with his profession or business, 
whereby his character in his profession or business may be in- 
juriously affected, is slanderous per se. (Fowels vs. Brown, 
30 N. Y., 20; Backus vs. Richards, 5 Johns., [N. Y.] 476; 
3urtch vs. Nicherson, 17 John., 217; 1 Am. Lead. C., 5 ed., 
114-116; 1 Stark. Siand., 134.) 


Waener, Judge, delivered the opinion of the court. 


This was an action for slander. The petition contained 
two counts. The first charged that the defendant accused 
the plaintiff of the crime of larceny, in stealing meal, flour 
and grain froma mill belonging to defendant and others, in 
which plaintiff was employed asa miller. The second count 
charged that the defendant accused plaintiff, in his character 
and profession of miller and book-keeper for the company, 
with keeping false and dishonest books. 

The defendant admitted speaking the words, and justified 
by alleging their truth. On this issue the cause was tried, 
and there wasa verdict on both counts for the plaintiff. 

On the trial defendant objected to the introduction of any 
testimony on the second count, because the same did not state 
facts suflicient to constitute a cause of action ; and the prin- 
cipal reason assigned was, that there was no allegation of 
special damages. The objection was overruled, and the evi- 
dence was permitted to be introduced. 

There is no controversy in reference to the proceedings on 
the first count. The charge in that count is the crime of 
larceny, and that is actionable per se; and to maintain the 
action it is not necessary to either aver or prove any special 
damages. But the second count stands upon a different ba- 
sis. It sets out that the plaintiff was a miller by profession, 
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and the owner in part and operating a grist mill; and as 
such miller he had always conducted and demeaned himself 
with honesty, etc., and was never suspected, nor had he been 
cuilty of making false entries or falsifying the books of ac- 
count of the mill in which the business transactions of the 
parties were kept; yet, the defendant well knowing the 
premises, and maliciously intending to injure the plaintiff in 
his good name and credit, and in his capacity and profession 
as a miller, and to cause it to be believed that plaintiff was 
guilty of keeping false and fraudulent accounts, and of dis- 
honest acts, in his capacity and profession of miller, in a cer- 
tain discourse which he had of and concerning the plaintiff, 
and of and concerning his profession and trade as a miller, in 
the presence and hearing of divers persons, falsely and ma- 
liciously spoke and published the following false, scandalous 
and defamatory words, to-wit: “John Rammell (meaning 
plaintiff) does not keep honest books,” (meaning the books of 
account of the transactions of plaintiff, asa miller as afore- 
suid) by means of the speaking of said defamatory words 
plaintiff was greatly injured to his damage, ete., and for 
which he sued. 

It is a well established principle, that to maintain an action 
for words spoken the words must either have produced a 
temporal loss to the plaintiff, etc., or they must impute some 
matter in relation to his partieular trade or vocation, which, 
if true, would render him unworthy of employment. Any 
charge of dishonesty against an individual, in connexion with 
his business, whereby his character in such business may be 
injuriously affected, is actionable. If spoken of him indi- 
vidually, and not in connexion with his office or business, 
they would not be actionable. But where the words are not 
actionable in themselves, and cannot be made so by any mat- 
ter of inducement whereby they could be made to impute an 
indictable offense which would be punishable by a corporal 
punishment, and the ground of complaint is, that the plain- 
tiff has been injured in respect to his character and reputation, 
his trade and business, or his profession or occupation, the 
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action cannot be maintained without an averment that the 
words were spoken of the plaintiff in reference to some one 
of these things ; and, then the words become actionable, only 
by reason of some special damage, which must be particularly 
averred and proved. (Curry vs. Collins, 37 Mo., 324, 
Holmes J.) 

The words charged in the second count were not actionable. 
in themselves; they only became so by alleging that they 
were spoken of and concerning the plaintiff in his trade or 
business, and, then, before he could maintain his action, it 
was necessary for him to aver and prove that he was espe- 
cially damaged or injured by them. 

There was no allegation in the petition that the plaintiff 
suffered any special damage whatever, in consequence of the 
words spoken, and as there was no such averment, there was 
no proof given on the subject. The necessary ingredients, 
therefore, to support the count, were not made ont. 

We cannot see that the court committed any other error. 
The instructions appear to be unexeeptionable. The judg- 
ment is reversed and the cause remanded. The other judges 
concur. 





Ly. 
~~ 
. 


Srate or Missovurt, Respondent, vs. Jonn A. Porrs, e¢ al., 
Appellants. 


1. Recognizance to appear—Demurrer— Omission of day of the month.—The con- 
dition of a recognizance was, that the principal should “appear at the Circuit 
Court on the first day of the next term thereof, to be holden on the day of 
June next.” On scire facias on the recognizance against the sureties, held, 
that the omission of the day of the month was not a material defect; and that 
even if there were any substantial defect in the recognizance, it could not be 
tuken advantage of by demurrer ; for a demurrer to a scire facias on a forfeited 
recognizance is not taken as to what appears in the writ or recognizance, but 
as to what appears of record. 


Appeal from Caldwell Circuit Court. 
J. M. Hoskinson, for Appellants. 
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Jno. 4. Hockaday, Al€y Gen'l, with Crosby Juhnson 


for Respondent. 


Waener, Judge, delivered the opinion of the court. 


The record shows that one James Potts entered into a re- 
cognizance before a justice of the peace, with defendants as 
his sureties in the suin of one hundred dollars, for his ap- 
pearance at the Circuit Court to answer to an indictment for 
petit larceny. The grand jury found and returned into court 
a true bill against him, but he failed to appear, and a forfeit- 
ure of his recognizance was taken. A scire facias was thiere- 
upon sued out, and the principal was not found; but the 
sureties, the appellants here, were served. They appeared 
and filed a demurrer to the record and proceedings, which 
was overruled and judgment absolute was rendered against 
them. : 

The demurrer deals in generalities, and onght to have been 
disregarded. Without stating particular facts of objection, it 
merely deduces or asserts conclusions of law. It is claimed 
that the recognizance is uncertain and indefinite, in the con- 
dition as to when the principal should appear; but this does 
not seem to be borne out by the instrument itself. 

The condition is, that Potts shall appear at the Circnit 
Court on the first day of the next term thereof, to be holden 
on the day of June next. This was not a material de- 
fect. He was bound to take notice of the time the court met, 
and his obligation was to appear on the first day. Even had 
there been anything substantially defective in the recogni- 
zance, it could not have been taken advantage of by demur- 
rer ; for a demurrer to a sctre facias on a forteited recogni- 
zance is not taken as to what appears in the writ or recogni- 
zance, but to what appears of record. (State vs. Randolph, 
22 Mo., 474.) 

The whole proceedings, so far as we have been enabled to 
discover, are regular enough, and the judgment will be af- 
firmed. The other judges concur. 
24—voL. LX. 
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Vincent Cuamprers, e¢ al., Appellants, vs. Toe Boarp or Epv- 
CATION OF THE Town oF Cameron, Respondent. 


1. Contract in writing for lumber for building school house—Delivery of lumber 
tw superintendent— Payment of instalments as work progresses— Subsequent 
vesling of title—Parol agreement of School Board— Written contract, how far 
may be varied by—Transfer of possession.—Under a written contract with a 
Schovl Board, a builder agreed to furnish lumber for the erection of a schoel 
house, payment to be in instalments as the work progressed; and bond was 
given to secure his compliance with the contract. Afterward at a meeting of 
the Board, from a conversation among the members, it appeared that there 
was a verbal understanding that a certain sum should be advanced to the 
builder for the purchase of lumber, which should thereupon become the prop- 
erty of the Board. But no minute or record of such arrangement was pre- 
served. The lumber was bought by the builder and placed on the school prem- 
ises in charge of a superintendent appointed by the Board. For an unpaid 
balance of the purchase money, the vendor, took a bill of sale of part of the lum- 
ber outhe premises,and brought replevin therefor. Held, that the general 
agreement embraced in the written contract, that the lumber should ve paid 
for in instalments as the work progressed, and the fact that under the con- 
tract the material was placed on the premises in charge of the superintendent, 
especially when taken in connection with the giving of the bond, would not, 
on the purchase and delivery of the property, vest the title of the same in the 
Board. The written contract would not be held to show such intent. And 
the oral agreement, by the terms of which the property was to so vest, being 
inconsistent therewith, was inadmissible to affect the written contract. 

As to whether the builder’s title to the lumber could be transferred merely by 
the parol agreement above referred to, soas to preclude his creditors with- 
out any visible change of possession, guere ? 

2. School Boards—Proceedings of, how proved.—Proof of regulations, orders, 

etc.,of School Boards, is not limited to the copies of those proceedings refer- 

red to by the statute. (Wagn. Srat., 1872, p. 1267, 3 13.) 

Contracts in writing—How far may be varied by subsequent parol agreement. 

—Written contracts may be altered by subsequent parol agreements in rela- 

tion to the time of performance on matters about whicl: the contract makes 

no provision. 


“ 


Appeal from Clinton Circuit Court. 
Wm. Henry and J. E Merryman, for Appellants. 


The contract was let to Ely, and by its terms he undertook 
to furnish all the materials and complete the building ina 
specified time and manner, and for a stipulated compensation. 
Hence, he was not an agent or servant of the Board. (Blake 
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vs. Ferris, 5 N. Y., 48, 61, and cases cited; Pack vs. 
Mavor, &c., of New York, 8 N. Y., 222; Eaton vs. En. & 
North. R. R. Co., 59 Me., 520; Painter vs. The Mayor, &c., 
of Pittsburgh, 46 Penn. St., 212.) 

And the rule is the same, although the contract should 
provide that the work was to be done under the direction 
and to the satisfaction of certain officers of the corporation. 
(Kelley v. Mayor, &. of New York, 11 N. Y., 482; Barry 
vs. City of St. Louis, 17 Mo., 121.) 

From the fact that Ely was not agent or servant of the 
Board, it follows that he might build and complete the school 
house by any agency, and with whatever means or material 
he saw fit, subject, however, to a suit for damages in case of a 
failure to fulfill his contract. And ne might have placed 
upon or removed from the premises whatever material he 
pleased, and the title thereto would not ipso facto vest in the 
Board before it was worked into the building, or so attached 
to the premises as to become a part of the realty. (Hiil Rem. 
Torts, p. 25; Johnson vs. Hunt, 11 Wend. 137.) And under 
this view of the law the appellants are the owners of the prop- 
erty; and the case is not changed by the private verbal un- 
derstanding that Ely was to have $3000 advanced to him to buy 
jumber for the building, and that the lumber was to belong 
to the Board, because: 1. Such an understanding wonld be 
fraudulent in fact and in law, both as to creditors and subse- 
quent purchasers. 2. Defendant could onty prove its acts by 
its record or by a sworn copy, or a certificate by the president 
and secretary. and authenticated by the seal of the Board. 
(Wagn. Stat., 1267, § 13.) 3. No contemporaneous verbal 
agreement can be allowed to contradict, vary or extend a 
written contract. 4. If the agreement amounted to a mort- 
gige or pledge of the lumber, it was void, because the agree- 
ment was verbal, and the pledge or mortgaged property was 
never delivered to the pledgee or mortgagee. 


Thomas E. Turney, with S. H. Corn, for Respondent. 


I. The first instruction given at the request of defendant 
was properly given. 
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The Board of Education by reason of the inspection of the 
superintendent employed by the Board and the payment of 
his estimates to Ely, had either the absolute property in the 
lumber, or such an interest in it as would prevent Ely from 
using or dealing with it for any other purpose than the eree- 
tion of the school building. (Sto. Sales, 2 ed., §§ 233-4, and 
315-16; Woods vs. Russell, 5 Barn. & Ald, 942; Laidler vs. 
Burlinson, 2 Mees. & W., 514-17; Clark vs. Sperice, 4 Ad. 
& E., 448 ; Willk. Ship., ch. 2; Atkinson vs. Bell, 8 Barn. &. 
Cres., 282 ; Carothers vs. Payne, 5 Burg. R., 277 ; Oldfield vs. 
Love, 9 Barn. & Cres., 73-78.) 

Evidence of the parol agreement was properly admitted. 
It did not add to, enlarge or vary any written agreement be- 
tween the parties. 

II. This is not a case of an innocent purchaser for value 
from one in possession. The defendant was in possession and 
plaintiff had notice of all the facts which gave title and _pos- 
session to defendant. 


Napron, Judge, delivered the opinion of the conrt. 


This was an action to recover possession of some lumber 
alleged to belong to the plaintiffs. 

The plaintiffs were lumber dealers in Muscatine, Iowa, and 
sold to one Ely a lot of lumber for $3,600, for which Ely paid 
in cash $1,500 and was charged with the remaining $2,100. 
Ely was a carpenter and builder, and purchased the lumber 
to be used in building a school house at Cameron, for the 
construction of which he was the contractor, under a written 
contract with the defendant, the Board of Education. The 
Inmber was forwarded to Ely, and by him hauled from the 
R. R. depot and placed on a lot belonging to the School Board, 
where the school house was to be built. It does not appear 
how much of the lumber was used in the building, from the 
month of May, when the contract was made and the building 
commenced, until the month of December, 1872, when the 
controversy upon which this action is based arose. 
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It appears, however, that on the 28th of December, 1872, 
Ely was still indebted to the plaintiffs, on account of this lum- 
ber, in the sum of $1,575, and one of the firm, having come 
down to Cameron to secure the debt, took a bill of sale from 
Ely for a portion of this lumber sufficient to cover the sum 
owing on it, had it marked or branded with the firm name, 
and was about to remove it, when the defendant claimed the 
ownership, and prevented its removal. This action was then 
brought by the plaintiffs. 

There is very little, if any, discrepancy in the testimony, 
except upon one point, which relates to a verbal contract be- 
tween two of the board of trustees and Ely. 

There was a written contract between the Board of Trus- 
tees and Ely for the building of the school house, which was 
to cost about $21,000. This contract is in the record. By this 
contract, which was dated May, 4, 1872, Ely was to build the 
school house and appurtenances described in it, and furnish 
all the materials and perform all the work according to cer- 
tain plans referred to in the contract and under the super- 
vision of an architect named. The house was to be com- 
pleted on the 1st of November, 1872. Charges were to be 
allowed by the architect, etc. The board was to pay Ely 
$20,789 in instalments as the work progressed, reserving ten 
per cent., etc., from the amount of the work done and mate- 
rials delivered on the ground or in the building. These in- 
stalments were to be paid on certificate of the architect, ete. 
It was further provided, that for the materials used or to be 
used in said building, upon Ely’s filing his bond for $20,000, 
said bond being approved by the Board, the sums required for 
said materials should be paid upon the written order of the 
architeet, and when approved by order of the Board, should 
be paid to Ely. 

This contract was duly executed, signed by the president 
of the Board and Ely; and on the same day Ely executed his 
bond for $20,000, as required by this contract. So far the 
facts were undisputed. 
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On the part of the defendant Th. E. Turney testified as 
follows: “I have been a member of the Board since its or- 
ganization, and treasurer of the Board; was present at the 
meeting of the Board at which Mr. Ely made application for 
an advance of money to buy lumber. It was the meeting at 
which his contract toerect the building was signed and bond 
filed. He requested the Board to advance him $3,000. say- 
ing that he could buy Inmber much cheaper if he could pay 
eash. The Board agreed to let him have $3,000, upon an 
agreement that he should purchase lumber with it, and that 
the lumber purchased should be the property of the Board. 
The Board then directed me, as treasurer, to advance the $3,- 
000 to Ely. I gave him a check on New York, ete.” 

This statement is denied by Ely; but as the finding was 
for the defendant, it may be assumed to be correct. 

It further appears beyond dispute, that the lumber bonght 
by Ely was put on the lot owned by defendant, where the 
building was to be erected, and was used by Ely as needed 
in the building. 

In October, 1872, one of the plaintiffs came to Cameron to 
get the balance due the firm from Ely. He was informed by 
the treasurer of the verbal agreement which has been stated, 
and that Ely had been paid upon the estimates certified by 
the architect. At the suggestion of this member of the firm, 
a re-examination was made, and a mistake of $366 was dis- 
covered in favor of Ely, and the amount was paid to plain- 
tiffs. 

There is no dispute that the lumber when sent down from 
Towa was put on the school lot where the building was to be 
erected, and remained there until this suit was brought. Up- 
on this state of facts, the court declared the law to be as fol- 
lows : 

1. That from the evidence it appears that the umber in 
question was purchased by A. J. Ely for the purpose of erect- 
ing a public school building for defendant, in the town of 
Cameron, and was placed by him on the ground of defend- 
ant, and was inspected and received by a superintendent em- 
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ployed by defendant, and estimates were made by said super- 
intendent in said Ely’s favor, which included said lumber and 
the freight thereon, and that said estimates were paid by de- 
fendants to said Ely, and that plaintiffs had notice of these 
fucts before they purchased the lumber of said Ely ; therefore 
the finding and judgment must be for defendants. 

9. If it appears from the evidence, that at the special in- 
stance and request of plaintiffs, defendant’s superintendent 
made a second estimate of said lumber, and that by said sec- 
ond estimate it was found that there was still due and mi@paid 
a certain sum of money in addition to the amount found due 
upon the first estimate, and that the amount found due and 
unpaid was paid by defendant to plaintiffs, and at their re- 
quest, the finding and judgment of the court must then be for 
the defendant. 

3. If it appears that subsequent to the signing of the writ- 
ten contract the defendant furnished Ely $3,000, with which 
to purchase lumber, before he was entitled to any money un- 
der said contract, and in consideration thereof said Ely agreed 
that all lumber purchased by him should be the property of 
defendant when delivered on defendant’s ground, and that 
plaintiffs had notice of these facts before they purchased said 
lumber of said Ely, the finding and judgment of the court 
must be for defendant. 

4. If it appears that the purchase of the lumber by plain- 
tiffs of Ely, was conditioned upon the recovery of the debt 
against him from the defendant, and that plaintiffs did not 
give said Ely credit for the amount of said debt, the finding 
and judgment must be for defendant. 

And upon these declarations of law, the conrt, to whom the 
case was referred without a jury, found for defendant. 

Several instructions were asked by the plaintiffs, all of 
which were refused. These instructions, in substance, as- 
serted that Ely was not an agent of the defendant, and there- 
fore that the lumber bought by him, as contractor, was his 
property, and the sale to the plaintiffs conveyed the property. 
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The law in regard to the rights of property in the manu- 


‘ facturer or builder of a chattel and the person who employs 


him, who is termed the orderer, is thus stated, in Story on 
Sales and in other treatises, which have adopted or followed 
the leading English authorities. 

“ Where the contract is executory for the sale of articles 
not in existence, but to be made or manufactured, no prop- 
erty passes to the orderer, until the thing is completely fin- 
ished, and is either delivered to him, or is appropriated to his 
benefit, set apart for him, and is accepted by him. Nor does 
it make any difference that the price is advanced, or that the 
contract contains a specification of the dimensions and other 
particulars of the thing to be made, and fixes the precise 
mode and time of payment by months and days; since the 
agreement is considered as a bargain for an entire thing, and 
not for unfinished parts of it. So also, in such case, the 
miker would not ordinarily be bound to deliver to the pur- 
chaser the particular thing upon which he is engaged and in- 
tends for such purchaser, or which the purchaser supposes to 
be intended for him; but he may, if he pleases. dispose of it 
to some other person, and furnish another article correspond- 
ing to the specification or the contract. But where the con- 
tract provides that the article shall be built under the super- 
intendence of a person appointed by the orderer, the mann- 
facturer could not compel the orderer to accept a thing not 
constructed under the direction and approved of by the su- 
perintendent ; and therefore he could not sell to any other 
person than the orderer an article, the building of which had 
been so superintended, since, if he could, he would thereby 
be enabled to burden the orderer with the expense of em- 
ploying a person again to superintend the building of an- 
other vessel. The fact, therefore, that a superintendent is 
appointed, is considered as an appropriation of the materials 
approved by him and used in the construction of the thing, 
and an appropriation of the thing so far as it is constructed.” 
(Sto. Sales, § 233.) 
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The last paragraph in this section is based on the authority 
of Woods vs. Russell, (6 Barn. & Ald. 942) and Clark vs. 
Spence, (4 Ad. & Ell., 448). The rule was applied to ship- 
builders. and was originally advanced in the case of Woods 
vs. Russell, and was followed in the case of Clark vs. Spence, 
chietly on the ground that ship-builders and orderers (as they 
are termed) might have acted on the faith of the first deci- 
sion; and the English courts, on conservative grounds, there- 
fore followed the first decision, though with considerable 
doubt as to its propriety. 

In New York and in Massachusetts the principle announced 
in Woods vs. Russell, that the appointment of a superintend- 
ent, and the agreement to advance money to the manufac- 
turer as the building progressed, would thereby, (contrary to 
the general rule of law) invest the property in the orderer, is 
repudiated. (Andrews vs. Durant, 1 Kern., 35; Williams vs. 
Jackman, 16 Gray, 514; Briggs vs. “A Light Boat,” 7 Allen, 
287.) In these cases it was held that the general rule of law 
was well settled, that under a contract for building a ship or 
making any other chattel, not in existence at the time of the 
contract, no property vests in the purchaser during the pro- 
gress of the work, nor until the ship or other chattel is fin- 
ished und delivered. At the same time it was conceded that 
there were exceptions to this rule, growing out of express 
stipulations in the contract between the orderer and the 
builder, by which the building, as it progressed, might vest 
in the purchaser from time to time. But they denied that an 
agreement to pay the purchase money in instalments, as the 
work progressed, or a stipulation for the employment ofa 
superintendent by the purchaser or orderer would operate to 
change the general rule of law, and vest the title in the or- 
derer to so much of the chattel as was built. 

The question, as these American courts declare, depends 
on the intent, to be inferred from an interpretation of thie 
contract. Ifthe intent of the parties to the contract is to 
invest the property in the purchaser during the progress of 
the work and befure its completion, the courts will give effect 
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to such intent, and the property be held to pass; but the 
general rule of law will prevail unless such intent is clearly 
manifested. 

These principles relate to chattels, and have been chiefly ap- 
plied in cases of ship building; but are equally applicable to 
builders of houses, so far as the materials for the building 
are concerned, with the exception that when the materials are 
once put in the building and thereby become a fixture, the 
owner of the land, who employs the contractor, of course 
owns the building on it, or so much of it as is completed. 

Adopting then the modification of the English rule, as laid 
down in Woods v. Russell, made by the courts in New York 
and Massachusetts, in accordance with well settled principles, 
and conceding that a special contract may change the general 
rule of law, and transter to the orderer property in the mate- 
rials to be put into the building by the contractor, it is evi- 
dent that in the ease now before the court, the main question 
decisive of the merits of the case is, whether, under the con- 
tract between the contractor and the School Board, the lum- 
ber in question was transferred to the Board, so soon as 
bought by Ely and placed on the lot where the school house 
was to be built. 

The testimony in this case, on this point, has been copied. 
If the contract executed by the Board and Ely had embraced 
such a provision as is proved by the testimony of one of the 
members, the ease would be clear. But the written contract 
in evidence made no such provision. On the contrary, the 
contractor, Ely, was to furnish materials, and the board might 
advance to him money to buy them, on the certificate of the 
architect. To secure the board against misappropriation or 
other failure of the contractor, a bond in $20,000 was required 
of the contractor. The contract was duly signed according 
to law, and the bond was accepted according to law. 

At the same meeting of the Board at which the contract 
was executed, it appears that Ely applied for an advance of 
$5,000, to enable him to bny lumber. This advance was 
made, but upon the condition that the lumber so bought 
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should be the property of the Board. This is stated by a 
member of the Board. No minute of such contract was en- 
tered; no record shows its existence. The written contract, 
made on that day, contains no such stipulation. 

The 13th section of the Act, concerning schools, Art. 2 
provides that, “all regulations, orders, resolutions and other 
acts of said Board may be proven in all courts and places, 
either by a sworn copy thereof, or a copy certified by the 
president and secretary, and authenticated by the seal of the 
Board.” 

But there are, no doubt, other modes of proving the action 
of the Board. In this ease their action is established by a 
written contract. The question is whether a parol contract 
made by one or two of the members could alter the written 
contract, on the same day it was executed, or whether the 
whole Board could do so, withont a record of such resolution. 

There is no doubt that written contracts may be altered by 
subsequent parol agreements, in relation to the time of per- 
formance or in regard to matters about which the written 
contract makes no provision. Butin this case the written 
contract makes ample provision for advancement of money 
to Ely for materials; and, for security for such advances, re- 
quires his bond for $20,000. The parol contract requires an 
additional security of a transfer of the materials to defendant. 
The two contracts were inconsistent. ‘hey were made on 
the same day and cannot be reconciled. By the written con- 
tract any amount might have been advanced by the Board, 
for materials, if the architect so certified. The amount of 
$3,000 was advanced by the Board to enable the contractor 
to buy lumber, on the condition that the lumber bought and 
delivered should belong to the Board. This would make 
the contractor a mere agent or servant of the Board, so 
far us materials to the value of $3,000 are concerned, and 
would give to the Board the property in such materials, 
s0 soon as they were delivered on the lot where the house 
was to be erected. By the written contract, the contractor 
was bound to furnish materials, and sueh materials were 
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of course his property until put into the building, and any 
loss or destruction of them by fire or otherwise, would be 
his loss. But by this parol agreement, said to have been 
made contemporaneously with the written agreement, the ma- 
terials belonged to the defendant as soon as they were de- 
livered to the contractor, and if lost by fire or other accident, 
the loss would have fallen on the defendant. There is then 
a great discrepancy between the written and the oral con- 
tract; the latter varying from the former in essential particn- 
lars, relating to the same subject matter. The oral contract 
is evidently inferred from loose conversation between two 
members of the Board (composed of six persons) and. the con- 
tractor, and was really differently understood by the parties 
to it. The written contract was a carefully prepared instru- 
ment in writing, adopted formally and regularly by the 
Board, and signed by both parties, and was executed in the 
manner which the law authorized. 

It might be questioned if the School Board had any an- 
thority, under the law, to invest $3,000 in lumber, and risk 
the chances of its being used ina building which they had 
authority to have built. But, conceding that they had the 
power to do this, the contract should have been in the form, 
and authenticated in the mode, required by the general and 
special law. The loose conversation between members of the 
Board and the contractor, after a formal execution of a writ- 
ten contaact between the Board and the contractor, cannot 
be allowed to vary the written contract. It would be unsafe 
to both parties to allow such parol variations; and the well 
settled rules of law do not permit such proofs. The third 
instruction, therefore, given by the court for the defendant, 
was erroneous, and this instruction was upon a point on 
which the merits of the case mainly depend. 

The first instruction seems to be based on the law applie- 
able to chattels, as declared in the case of Woods vs. Russell, 
and followed by the compilers of elementary treatises in this 
country. It, however, goes a step beyond, in assuming that 
the materials on the ground, designed to go into the building 
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but not in fact so used, became the property of the owner of 
the lot, or the orderer (as he is termed in some of the books) 
the moment they were placed on the ground by the contract- 
or, although by the terms of the contract the builder was to 
furnish the materials, and there was no special contract (as 
assumed in the 3rd instruction) to transfer the property to the 
orderer. And this doctrine was based on the ground that a 
superintendent was appointed by the orderer, and that the 
manufacturer or builder was to be paid in instalments, as 
the work progressed, and that in such cases, where the mate- 
rials were inspected and allowed by the superintendent, the 
title to them at once passed to the purchaser or.orderer. But 
the general law is otherwise, as the cases in New York and 
Massachusetts, and indeed in England—unless we except the 
case of Woods vs. Russell—show ; and there must bea special 
agreement between the contractur and his employer, to trans- 
fer the property so bought by the contractor to his employer ; 
and in this case there was no such agreement, except the pa- 
rol one heretofore considered. Or this instruction may have 
been based on the assumption, that when the builder put the 
lumber on the ground of defendant, with the intention to use 
it in the building he was to erect on such ground, this alone 
transferred the title in the materials to the owner of the 
ground. But thisis not thelaw. The materials belonged to 
the builder, and were at his risk until actually put in the house. 
The fact that the builder bought them with a view to put- 
them in the defendant’s house, did not change their owner- 
ship, nor did the inspection of the superintendent or architect 
have this effect. (Johnson vs. Hunt, 11 Wend., 187; Muck- 
low vs. Mangles, 1 Taunt., 319; Merrill vs. Johnson, 7 Johns. 
73.) 

The lumber bought of the plaintiffs in this case, it seems, 
cost $600 more than the money advanced by the defendant. 
It does not appear whether all the lumber was needed for the 
school building or not. By the terms of the contract, the 
building was to have been completed in November, 1872, and 
it was on the 28th of December, 1872, that the plaintiffs, or 






















































a ae ee i 


ST. JOSEPH. 





Chambers, et al. v. Board of Education of the Town of Cameron. 





one of them, procured the transfer of lumber to the value of 
$1,750, then still on the lot where the building was to have 
been erected. When the house was finished does not appear, 

The second instruction given by the court was based on a 
supposed estoppel, produced by the act of one of the plain- 
tiffs, in receiving some $300 froin the treasurer, in October, 
which was, on a re-examination of the accounts between Ely 
and the Board, found to be due to Ely. We are unable to 
see any ground for such an application of the doctrine of es- 
toppel. The plaintiffs were creditors of Ely, and not unwill- 
ing to collect the debt, or so much of it as could be obtained 
from Ely or from the defendant who employed him. Their 
reception of $300 dollars from the treasurer, which upon re- 
examination of Ely’s account was found to be due him, was 
no admission in regard to the property now in dispute: in fact, 
had no connexion whatever with it. The same observation 
will apply to the fourth instruction, which directs a verdict 
for defendant, because the plaintiffs never entered a credit 
on Ely’s account, when they took the bill of sale he gave them 
for the lumber; in other words, because they did not know 
whether their title under this sale would be valid or not. 

They filed a mechanic’s lien on the building, which was aleo 
a matter of law about the efficacy of which they might be 
mistaken. 

The merits of the case, it is obvious, depend on the pro- 
priety of the 3d instruction, which has been already exam- 
ined and passedon. It may be added to what has been said 
on this instrnetion, that under our statute concerning trandu- 
lent conveyances (Wagn. Stat., 281, § 10) a doubt miglit be 
entertained in regard to the power of Ely to transfer the title 
of this lumber to the Board, eo as to preclude his creditors, 
by the verbal agreement testified to, without any visible 
change in the possession, unless Ely is to be regarded, so far 
as this transaction is concerned, as a mere agent or servant of 
the board. 

It is clear from the contract formally entered into between 
the board and himself, that he occupied no euch position, but 
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was a contractor to build the school house, and not a mere 
agent of the Board. When he bought the lumber now in 
question and other lumber used by him in the building, he 
bought it on his own account, and not as a servant or agent 
of the Board, and he was so treated by the plaintiffs. That 
he borrowed a portion of the money paid to plaintiffs from 
the Board, or from any one else, could not affect the rights 
of the plaintiffs. He was the owner of the lumber, when de- 
livered to him. Although the delivery was upon the ground 
owned by the defendant, his title to the materials was not 
changed, unless the verbal contract referred to, conceding it 
to have been valid, could have the effect of transferring the 
possession. 

The judgment must be reversed and the cause remanded ; 
the other judges concur. 
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Srate or Missouri, Plaintiff in Error, vs. Harrrmet Gorpon, 
Defendant in Error. 


1. Misdemeanors, statutory—Jurisdiction of—Power of Legislature to deter- 
mine.—The legislature has the undoubted right, in reference to statutory misde- 
meanors, to say in what particular jurisdiction they shall be tried, and to make 
that jurisdiction exclusive of all others. 

2. Misdemeanors, jurisdiction as to-- Words of restriction and exclusion—Construe- 
tion .f statute.--When the power to hear and determine statutory misdemeanors 
is given to a municipal corporation, but no words of exclusion or restriction 
are used, the remedies between the State and the corporation will be construed 
to be concurrent; but where the manifest intention is that the prosecution 
shall be limited exclusively to one jurisdiction, that inteniio: must prevail. 
And authority was unquestionably conferred on the city of Liberty by its 
charter of 1868, (Adj. Sess. Acts 1868, p. 221, 3 12,) to take exclusive cogni- 
zance of misdemeanors. 


Error to Clay Circuit Court. 


John 4. Hockaday, Attorney General, with James E. Lin- 
coln, for Plaintiff in Error. 
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This court has long since settled the question that both 
town authorities and the State can entertain concurrent juris- 
diction over similar offenses. The first that asserts or ac- 
quires its jurisdiction over a particular case, controls it to the 
exclusion of the other. In this case, as the State instituted 
the prosecution, it would be a bar to any action by the city 
authorities of Liberty, and so vice versa. (State vs. Cowan, 
29 Mo., 330; State vs. Simonds, 3 Mo., 414; 4 Mo., 376; 10 
Mo., 410; 9 Mo., 526.) 


John Y. Rucker, with Simrall §& Sandusky, for Defend- 
ant in Error. 


I. The General Assembly has the power to vest exclusive 
jurisdiction in a municipal corporation. (9 Mo., 531; 29 
Mo., 333; 9 Mo., 692.) 


Waeyer, Judge, delivered the opinion of the court. 


The defendant was indicted by the grand jury of Clay 
county for unlawfully disturbing the peace of certain fami- 
lies who, it was alleged, resided in the city of Liberty. 

A motion was made to quash, for the reason that the in- 
dictment charged that the offense was committed within the 
corporate limits of the city of Liberty. This motion was sus- 
tuined and the State sued out her writ of error. 

The only question is whether, by the charter of the city of 
Liberty,.the municipal authorities have the exclusive power to 
take cognizance of and punish misdemeanors of the descrip- 
tion contained in the indictment. 

The charter provides that “all persons charged with and 
convicted of any misdemeanor, shall be punished as herein 
directed and provided, when such misdemeanor was commit- 
ted within the limits of the city of Liberty ; and all laws, pun- 
ishments, fines, forfeitures, or costs provided or inflicted un- 
der the laws of this State, shall be null and void for any such 
misdemeanor, when it shall appear, from the indictment or 
the evidence of the commission of such offense, that the same 
was committed within the limits of said city ; the trne intent 
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and meaning of this act being, that all charges of misdemean- 
or, as herein defined, when committed within the limits of 
said city, shall be punished only in manner and form as de- 
fined and described under this act and the laws or ordinances 
of said city Council within their authorized legislative an- 
thority ; provided, however, that the recorder shall have no 
greater jurisdiction than justices of the peace in similar cas- 
es, and shall have no authority to try and punish offenders 
where the maximum penalty, fine or forfeiture, fixed for the 
offense by the general statutes of the State, exceeds the sum of 
one hundred dollars.” (Acts 1868, p. 221, § 12.) 

The penalty or punishment for the offense, in this case, is 
fixed by the statute at a fine not exceeding one hundred dol- 
lars. (Wagn. Stat., 496, § 27.) So it falls clearly within the 
jurisdiction delegated to the corporate authorities. 

The legislature has the undoubted right, in reference to 
statutory misdemeanors, to say in what particular jurisdiction 
they shall be tried, and to make that jurisdiction exclusive of 
all others. When the power to hear and determine these mi- 
nor offences is given to a municipal corporation, but no words 
of exclusion or restriction are used, the remedies between the 
State and the corporation will be construed to be concurrent ; 
but where the manifest intention is that the prosecution shall 
be limited exclusively to one jurisdiction, that intention must 
prevail. 

The act conferring the power on the corporate authorities 
of the city of Liberty, to take exclusive cognizance of this 
case is too clear to admit of question or doubt. It not only 
gives the jurisdiction in unmistakable terms, but it makes all 
laws, punishments, fines, forfeitures or costs, provided for or 
inflicted, under the laws of the State, null and void, whenever 
it appears from the indictment, or the evidence, that the 
inisdemeanor was committed within the city limits. It would 
be difficult to use clearer language, or to show a stronger in- 
tent of vesting exclusive jurisdiction in the corporate author- 
ities. 

The judgment should be affirmed ; the other judges concur. 
25—voL. LX. 
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Wititam M. Netson, Appellant, vs. Taz Counry or Cuart- 
Ton, e¢ al., Respondents. 


. Military bounty land—Right of action accrued before August 1st, 1866— 
Limitation, what statute governs.—One whose right of action for the recovery 
of military bounty land, accrued prior to the act of August Ist, 1866 (Wagn. 
Stat., 915, 3 1), is not barred by two years of adverse possession thereafter. 
In such case, the ten years limitation act, and not that of two years, applies, 
(Wagn. Stat., 921, 3 32.) 

Trustee's deed under deed of trust—Recitals in, not prima facie evidence, 
when.—The recitals contained in a deed given by a trustee acting under a deed 
of trust are not prima facie evidence of the truth of those recitals, unless de 
clared to be so by the terms of the deed of trust. 


te 


Appeal from Chariton Common Pleas. 
4. S. Harris, with C. & R. W. Hammond, for Appellant. 


I. The two years limitation in § 1, art. 2 of the Limita- 
tion Law, Wagn. Stat., 915. does not apply in this case. 
That section did not go into effect unti] August Ist, 1866, and 
plaintiffs right of action accrued in June, 1865. The limi- 
tation law, then in force, was that of ten years. (See § 32. 
art. 2, supra. (Billion vs. Walsh, 46 Mo., 495; Gilker vs. 
Brown, 47 Mo., 110, 111; McCartney, Adm’r, vs. Alderson, 
54 Mo., 324) 

In New York where the limitation in force at the time 
the right of action accrued was repealed, and a shorter limi- 
tation adopted, it is held that the limitation in force when the 
right of action accrued applies. (Van Hook vs. Whitlock, 3 
Paige, 416,417; People vs. Supervisors, 10 Wend., 365; 
Jackson vs. Brooks, 14 Wend., 654 ; Champlain vs. Valentine, 
19 Barb., 488.) 

II. Without any such saving clause as that of § 32. the 
two years’ limitation would not apply here, because statutes are 
always held to be prospective only, unless they cannot have 
the intended operation by any other than a retrospective con- 
struction, or are plainly expressed to be retrospective. (People 
vs. Supervisors, supra ; Ang. Lim., 2 Ed., 18, § 11.) Moreover, 
in this State, the legislature is forbidden to pass retrospective 
laws. (State Cunst., Art. I, § 28.) 
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The case of Callaway vs. Nolley (31 Mo., 393), does not 
apply. The Limitation Act of 1847 had no provision like that 
of § 32, above referred to. 


A. W. Mullins, with C.W. Bell, for Respondents. 


I. Plaintiffs action was barred. (Wagn. Stat., 915, §1; 
Billion vs. Walsh. 46 Mo., 492; City of Carondelet vs. Simon, 
87 Mo.. 408 ; Callaway County vs. Nolley, 31 Mo., 393.) As 
to a bar by limitation, equity follows the law. 


Surerwoop, Judge, delivered the opinion of the court. 


The material facts of this case are these: 

In 1857, F. W. Hoffman conveyed the property in contro- 
versy (a lot in the city of Brunswick), to A. M. Day, subject 
to a mortgage to Chariton county, executed by Hoffman in 
1854. In 1859, Day conveyed to A. D. Day, who, in 1860, 
executed a deed of trust to one Barr, and in the same year 
the plaintiff became the purchaser of the property in dispute 
at a sale made under the last named deed. 

In 1865, a sale took place by virtue of the mortgage made 
in 1854, to the county, and Frederick Passe, the father of the 
minor defendants, bought thereat, and entered into possession, 
which is still retained by those claiming under him. 

The court below dismissed plaintiff's petition, holding that 
though the sale made under the mortgage in 1865, was void, 
yet that the lot in question being a part of the military boun- 
ty land tract, and the action not being brought within two 
years after adverse possession taken by Frederick Passe, de- 
ceased, the statutory bar was available as a defense. which 
precluded any otherwise existent right of plaintiff to redeem. 

I. The provisions of the act in relation to lands of the 
character in controversy never went into effect until Angnst 
Ist, 1866. (Gen. Stat., 1866, p. 745, § 1; Id., 882, § 2.) 

Plaintiff's right accrued in 1865, at a time when fen years 
wus the period provided as a statutory bar, by the “ daws tnen 
in force.” Consequently, § 32 of the same chapter (ch. 191, 
G. S., p. 749) is applicable to the case before us; and as the 
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plaintiffs suit was brought in 1873, he was not barred of his 
action. (Abernathy vs. Dennis, 49 Mo., 468; School Di- 
rectors vs. Georges, 50 Mo., 194; McCartney vs. Alderson, 
54 Mo., 320.) 

II. The deed made by Barr, the trustee, although some. 
what informal, sufficiently referred to the powers conferred 
by the deed of trust and recited a substantial compliance 
therewith. But the recitals in the deed of the trustee, would 
not be prima facie evidence thereof, unless so provided in 
the deed creating the power. (Carter vs. Abshire, 48 Mo., 
300.) As it does not appear that the deed referred to, con- 
tained a provision of that sort, the deed made by Barr should 
not have been admitted, without evidence in support of its 
recitals. 

Judgment reversed and cause remanded ; all concur except 
Judge Vories, absent. 





>. 
we 


Tae Lire Assoctation or America, Appellant, vs. Jonn N. 
Cravens AND Fannie S. Cravens, Respondents. 


1. Insurance—Premium note—Parol contract set up as a defense against—Con- 
tracts partly written and partly parol, latter part may be shown by parol-Res- 
cission—Recoupments, etc.—Where, in suit by an insurance company on a 
premium note, the defense was that the notes were given in consideration of a 
parol agreement by plaintiff to loan defendant certain sums of money, held, 
Ist. The noteand agreement constituted parts of the same contract ; and only 
a part of it beingin writing, parol testimony was admissible to prove the remain- 
der. 2d. Notwithstanding the failure to comply with his agreement to loan, 
defendant would be liable on his premium note unless he offered to rescind 
the contract of insurance by returning the policy and demanding the note. 
$d. Without such defense the amount of plaintiff’s recovery on the notes 
would nevertheless be subject, under appropriate pleading, to be reduced to 
the extent of the damage suffered by defendant in consequence of plaintiff's 
failure to make the loan. 


Appeal from Ray Common Pleas. 


J. W. & J. E. Black, with George W. Dunn, for Appel- 
lant. 
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I. It is expressly stipulated in the notes sued on, that they 
are given to secure the payment of the premium on the policy ; 
and parol evidence that they were conditioned upon a loan 
of money to be obtained of the plaintiff, contradicted the 
notes, and such evidence was inadmissible. (Singleton vs. 
Fore, 7 Mo., 515; Ashley vs. Bird, 1 Mo., 640; Lane vs. 
Price, 5 Mo., 101; Woodward ve. McGangh, 8 Mo., 161; 
Jones vs. Jeffries, 17 Mo., 577; 8 Mo., 391; 24 Mo., 509; 1 
Green]. Ev., 9 ed., §§ 275, 281-2.) 


Donaldson & Farris, for Respondents. 
Hoven, Judge, delivered the opinion of the court. 


This was an action against the defendants, as makers of 
three promissory notes, given by them to the plaintiff, for the 
first annual premium on a policy of insurance, issued by the 
plaintiff, on the life of the defendant, John L. Cravens, 
for the benefit of his wife, Fannie 8. Cravens, and their chil- 
dren. 

The defendants admitted the contract of insurance, and 
the execution of the notes sued on, but averred that said con- 
tract was made upon the express agreement that the plaintiff 
would loan to the defendant John L. Cravens, upon the in- 
surance of his life and the execution of the notes as aforesaid, 
the sum of twenty-five hundred dollars, for as long a time as 
he would continue to pay the premiums on said policy, upon 
his furnishing satisfactory security for such loan; that de- 
fendant complied with all the directions prescribed by the 
plaintiff to be followed by him in order to obtain such loan, 
but that plaintiff, without any sufficient excuse, refused to 
loan to said defendant the sum aforesaid as agreed ; that upon 
such refusal by plaintiff to make said loan he tendered to 
the plaintiff the policy received by him, and demanded the 
surrender of his notes, but plaintiff refused to return the 
game, 

The plaintiff denied that the agreement to loan the defend- 
ant, John L. Cravens, the sum of twenty-five hundred dollars 
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had any connection with the contract of insurance; but avered 
that it was subsequent to, and independent of, it, and that its 
refusal to make said loan resulted solely from the failure of 
the defendant to comply with the regulations of the company, 
required to be observed by him in order to obtain said loan, 
and denied that there was ever any offer to return the policy, 
or any demand for the notes. 

Parol evidence was admitted by the court to show that the 
contract of insurance was entered into upon condition that the 
contract of loan should also be entered into. To the admission 
of which the plaintiff objected, for the reason that the notes 
sued upon expressed upon their face that the consideration 
for which they were given was the issuance of the policy of 
insurance aforesaid, and that such testimony was inadmissible 
to alter or vary the terms of a written contract. 

We do not think the objection of the plaintiff was well 
taken. According to the defendant’s theory, the contract of 
insurance and the contract of loan were mutual and dependent 
contracts, each having a consideration of its own, but were 
parts only of one entire contract, which when taken together 
constituted the real contract of the parties. A part only of 
this entire contract was reduced to writing, viz: the contract 
of insurance; and in such case the rule seems to be well es- 
tablished, that parol] testimony is admissible to supply that 
portion of the contract resting in parol. (1 Green]. Ev., 2844; 
Beck vs. Beck, 43 Mo., 266.) 

Testimony was introduced by the plaintiff and defendants 
to sustain the positions respectively assumed by them in the 
pleadings. 

There was a verdict and judgment for the defendants, 
from which the plaintiff has appealed to this court. 

Admitting the defendants’ statement of the contract en- 
tered into, to be the correct one, still the plaintiff must re- 
cover, unless the jury should find, that on the failure of the 
plaintiff to accommodate him with the loan it engaged to. 
make, he offered to rescind the contract of insurance, by re- 
turning the policy and demanding his notes. This question 
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was not submitted to the jury by the instructions given, and 
this was the only complete defense which, so far as this record 
shows, could have been made to the action on the notes. 

Without such defense, however, the amount of the plain- 
tiff's recovery on the notes would be subject, under appro- 
. priate pleading, to be reduced to the extent of the damages 
suffered by the defendant in consequence of plaintiff’s failure 
to make the loan. ; 

If A. agrees with B. that he will purchase B.’s horse, and 
give him his note therefor, for the sum of $100, upon condi- 
tion that B. will loan A. $100 upon his furnishing certain se- 
curity, and A. receives B.’s horse, giving his note therefor, 
and B. thereupon refuses to loan A. the $100 on the security 
agreed upon, A., in order to avoid all liability upon his note, 
must return the horseto B. and demand his note. But if A. 
retains the horse, he cannot, when sued upon his note, set 
up B.’s failure to make the loan, in bar of the action on the 
note, although he may set up and recover by way of counter- 
claim in such action any damages suffered by him, in con- 
sequence of B.’s refusal to make the loan. 

We do not understand why Mrs. Cravens was made a party 
defendant, as no judgment could be rendered against her in 
this action. 

The case having been submitted to the jury under instrue- 
tions which were not in harmony with the views here ex- 
pressed, the judgment will be reversed and the cause re- 
manded; the other judges concur. 





Perry Bors anp Ricaarp Burs, Respondents, vs. Wii1aM 
Coox, Appellant. 


1. Bailment—Hire of horse—Care necessary.—The hirer of a horse is only 
bound to exercise the care and discretion, in his use, which a man of ordinary 
prudence and discretion would exercise in the use of his own property ; and is 
not liable for injuries arising from sickness not caused or contributed to by 
his abuse or negligence. 

2. Agency—Misfeasance.—The agent is responsible to a third party for posi- 

tive misfeasance.—(Harriman vs. Stowe, 57 Mo., 93.) 
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Appeal from Andrew Circuit Court. 
David Rea, for Appellant. 
J. P. Altgeld, for Respondents. 
Waener, Judge, delivered the opinion of the court. 


This action was bronght to recover damages for an injury 
done to a team of horses, in overheating and driving them im- 
moderately by the defendant. 

Evidence was introduced by the plaintiff tending to show 
that one of the horses was killed and the other greatly injured 
in consequence of the defendant’s driving them rapidly, and 
without exercising the care and proper prudence on a warm 
day. The defendant gave evidence of a contrary character. 
As the jury found for the plaintiffs, they must have believed 
that the allegations in their petition were sustained. 

There was but one instruction given for the plaintiffs, and 
that very clearly laid down the law, respecting the duty of a 
hirer, in using horses which he has hired. Indeed it is not ob- 
jected to in this court. 

For the defendant, the court instructed the jury that if they 
believed from the evidence that the mare died and the horse 
became sick from overheating, whilst the defendant was ma- 
king his journey, yet, if they further believe that the defend- 
ant drove the same in a common and ordinary manner, such 
as like teams were usually driven to carriages and buggies by 
persons of ordinary prudence and discretion, and also watered 
as often, and that defendant exercised such care and attention 
over the same as a man of ordinary prudence and discretion 
would have done with his own under the cireumstances, then 
the verdict should be for the defendant. 

The jury were further told that if the mare died or the 
horse was injured from sickness not caused or contributed to, 
by the abuse or negligence of defendant, then the verdict 
shou!d be in his favor. 

These instructions correctly declared the law; they cov- 
ered the whale case and were all that were necessary. 
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All the other instructions were rightfully refused. It is 
contended that the fifth instruction should have been given, 
which proceeded upon the hypothesis that the team was hired 
to another person and that the defendant, in driving it, was 
acting in the capacity of an agent, and therefore he was not 
personally liable to the plaintiff. But of this there was no evi- 
dence to take the case to the jury; besides, the proposition of 
law asserted was incorrect. The abuse and injury to the team 
w:is a positive misfeasance, and not a mere omission of duty; 
and, in such a case, the agent is always liable to the injured 
third party. (Harriman vs. Stowe, 57 Mo., 93.) 

The judgment should be affirmed; the other judges con- 
curring. 





f-) 


Dantet Diwonp, Respondent, vs. Toe Kansas Crry, Sr. Jo- 
sepH & Councm Brourrs Rartroap Company, Appellant. 


1, Wilson vs. Kansas City, St. Jo. & Council Biuffs R. R., ante, p. 184, affirmed. 
Appeal from Nodaway Circuit Court. 
Willard P. Hall, for Appellant. 
Johnson § Jackson, with C. 2. Anthony, for Respondent. 
Vortss, Judge, delivered the opinion of the court. 


This case is identical in principle with the case of Reason 
Wilson, against the same defendant, decided at the present 
term of this court; and for the reasons given in the opinion 
delivered in that case, the judgment in this case will also be 
affirmed ; the other judges coneur. 
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James W. Wisp, Respondent, vs. Wau. A. DonaLpson anp 
James L, Farris, Appellants. 


1. Quieting titles—Statute as to, does not contemplate future interesis.—Under 
the statute touching the quieting of titles (Wagn. Stat., 1022, 33 53, 54), 
plaintiff cannot compel defendant to litigate his claim to a future interest in 
an estate, which does not conflict with the possession or right of possession 
of plaintiff. 


Appeal from Ray Common Pleas. 
D. P. Whitner, for Appellants. 


I. The law contemplates a case where defendants have an 
immediate right of action at lawin ejectment. (Wagn. Stat., 
1022. § 53; Von Phul vs. Penn, 31 Mo., 333; 31 Mo., 312; 
Rutherford vs. Ullman, 42 Mo., 216; 42 Mo., 218.) 

II. There can be no just or equitable reason for compel 
ling defendants to bring an action to try the title when the 
petitioner can just as well sue asthe defendant. (Von Phul 
vs. Penn, supra; Beal vs. Harmon, 38 Mo., 435.) And from 
the pleadings in this case, it is apparent that the defendants 
cannot now bring an action at law to try the title. (Denoist 
vs. Murrin, 47 Mo., 537.) 


Dunn §& Shotwell, for Respondent. 


I. This being an action under the statute, to quiet titles, it 
is no reason or excuse for not bringing it, to say that the de- 
fendants had no right of possession. 

The right of possession may be in one person, and the right 
of property in another at the same time; but two persons 
cannot have the title to the same piece of land at the same 
time. 

II. The action of ejectment being a possessory action may 
or may not settle the title. Had the action of ejectment only 
been contemplated, the statute would have so said. 

III. The legislature intended by the act to give a party a 
sure and speedy way of ascertaining whether another person 
was the owner of the land he thought his property, and not 
to keep him in suspense for an indefinite number of years, un- 
til the claim was barred by limitation. And to maintain this 
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action, it is only necessary that plaintiff be in possession, 
claiming an estate of freehold, or for not less than ten years, 
and that defendants claim title to the same premises ; unless 
they show some equitable and just reason why they should 
not try their title. (See Rutherford vs. Ullman, 42 Mo., 


213.) 


Napron, Judge, delivered the opinion of the court. 


This action was brought under sections 53 and 54 of arti- 
cle 5, of the Practice Act. (Wagn. Stat., 1022.) 

The plaintiff claims, in his petition, to be the owner in fee 
of the N. E. qr. of S. W. qr. of S. 16, T. 52, R. 28, and to bein 
possession of the same; and he avers that defendants claim 
adversely, and prays that defendants may be snmmoned and 
ordered to institute a suit to try the alleged title. 

The defendants admit the possession of plaintiff. They, 
however, set up that one Hodges was, in 1842, the owner; 
that Hodges made a will, by which he devised to his wife, 
Olivia, “ his entire estate, real and personal, to do with, man- 
age and control. during her natural life, and for the use and 
benefit of raising and schooling his four children;” to be 
equally distributed among his four children after her death ; 
that said will, after the death of said Hodges was duly pro- 
bated on February 7th, 1848 ; that, subsequently, in February, 
1873, the will was again proved before the Common Pleas 
Court of Ray county, a court then invested by law with pro- 
bate jurisdiction. 

t is further stated in the answer, that prior to the death of 
Hodges, two of his children, named in his will, died intestate, 
under age and unmarried ; that after his death a third child 
died unmarried, leaving his mother and brother surviving, his 
only heirs; and, consequently, that the surviving son was, un- 
der the will, and by virtue of the death of his brother, the 
owner of three-fourths of the estate, subject, however, to the 
life estate of the widow. 

The defendants then aver that they are informed that the 
interest claimed by plaintiff, is the said life estate of the 














ST. JOSEPH. 





Webb v. Donaldson, et al. 





widow of said Hodges, or whatever interest they may have 
acquired from her. 

The defendants aver that they own the interest of the sur- 
viving son. under the will and derived from his brother; but 
that it is subject to the life estate of the widow, who is still 
living and they therefore can bring no legal action to recover 
possession. 

The case was tried on these pleadings, no evidence being 
offered by either party, and the court entered judgment for 
plaintiff, requiring the defendants to bring an action to try 
the title without unnecessary delay. 

Various instructions were asked and those for the plaintiff 
were given, and those asked by the defendants were refused. 

Motions for a new trial and in arrest were also made and 
overruled, and exceptions duly taken to all the rulings of the 
court. : 

It is unnecessary to set out the instructions or the motions, 
as it is obvious that the merits of the case depend entirely on 
_ a single question presented by defendants’ plea. The defend- 
ants assume that by a proper construction of Hodges’ will, his 
widow was only entitled toa life estate, and, consequently, 
upon the termination of this life estate, the surviving son of 
the deceased father was, by virtue of the will and by reason 
of the death of his brother, the owner in fee of three-fourths 
of the estate; but that the widow, who is asserted to be still 
living, or her grantee, the plaintiff, is entitled to the posses- 
sion during the life of said widow. 

What action, then, were the defendants to bring? It is 
clear that they cannot maintain ejectment, as they do not 
elaim any right to the present possession. 

If there be any form of proceeding to settle the eonstrue- 
tion of the will and determine who has the fee simple, after 
the termination of the life estate, the plaintiff can as well 
maintain sueh suit as the defendants. 

The object of this action is to enable a person in possession 
and who therefore can bring no possessory action, to compel 
an adverse claimant to bring his ejectment, and so have the 
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title settled. But where the adverse claim is simply ofa re- 
mainder, and does not conflict with the possession or right of 
possession of the plaintiff, and the defendant can bring no 
action at law to settle the title, the case is not within the pro- 
visions of the statute. 

It may be convenient to the plaintiff to ascertain the quan- 
tity of his estate, whether for life, or years, or in fee; but 
these sections of the practice act were not designed to re- 
move such inconveniences, and the parties are left to pursne 
such remedies as the law already afforded. 

The defendants claim no present interest in the property 
adverse to the plaintiff, and if it is desirable to ascertain who 
has the future interest, dependent on the life estate, it is just 
as much in the power of the plaintiff to bring a suit to try 
such question as it is in the power of the defendants. 

The judgment is reversed ; the other judges eoncur. 





fo) 


Wasuineton Mercer, Respondent, vs. Toe Kansas Crry, Sr. 
JosepH AND Counc, Biurrs Ramtroap Company, Appel- 
lant. 


1. Wilson vs. Kansas City, St. Jo. & Council Bluffs R. R., anée, p. 184, affirmed. 
Appeal from Nodaway Circuit Court. 
Willard P. Hall, for Appellant. 
B. K. Davis, with W. L. Johnson, for Respondent. 
Vortss, Judge, delivered the opinion of the court. 


The points raised by the appellant im this case are identical 
with the points discussed and decided by this court at the 
present term in the case of Reason Wilson vs. Kansas City, 
St. Jo. & Council Binffs R. R. Co. 

For the reasons given in the opinion, in that case, the judg- 
met in this ease is affirmed; the other judges concur. 
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Evizasera A. Cattanan, et al., Respondents, vs. Jonn W. 
Suorwe.t, Adm’r, ete. of Austins A. Kina, deceased, Ap- 
pellant. 


1. Contract of attorney for services—Full performance prevented by death—Ac- 
tion against administrator to recover back part proceeds of land conveyed to se- 
cure fee—Substitution of new attorney.—W here an attorney took a conveyance 
of a tract of land to secure his fee for services to be performed in certain 
specified cases, of which services his death prevented more than a partial per. 
formance, a proper proceeding would be by bill against his estate, to set aside 
the converance upon a tender of so much of the fee agreed upon as was found 
to be really due; but when the land was sold by his estate, plaintiff might re- 
cover back the surplus proceeds over and above the ascertained value of such 
services. 

In such a case the administrator could not defend against the recovery of such 

surplus by showing a readiness to perform the remaining services through an- 

other attorney. 

Arbitrations and references— Reference of cause no ground for reversal, when, 

—Wihiere, at the time of the reference of a case, no objection thereto was 

mide or exception taken by either party; and both appeared and took testi- 

mony, and the pleadings showed that the taking of an account was necessary, 
held that the reference would furnish no ground for the reversal of the cause, 


$9 


Appeal from Ray Circuit Court. 
E. F. Esteb & J. W. Shotwell, for Appellant. 


I. The court erred in referring this cause without the writ- 
ten consent of the parties. (Wagn. Stat., 1041, § 18; Caulk 
vs. Bivth. 55 Mo., 293.) 

Il. If plaintiffs had any right of action in the premises, it 
was to set aside the quit-claim conveyance to Gov. King upon 
the payment of reasonable compensation for services actually 
rendered. 


C. T. Garner, with Doniphan §& Reed, for Respondents. 


I. Defendant’s objection to the reference, to avail, must 
have been made at the time of the order of reference. 

II. It is unequitable and against the law for the estate to 
hold the land and not refund the amount of the unearned 
services, for which the land was: conveved ; and equity will 
compel a re-payment of such amount. (58 Barb., 233; 59 


Barb., 574; 2 Mo., 198; 4 Mo., 304.) 
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Napron, Judge, delivered the opinion of the court. 


The suit, during its progress, seems to have assumed a va- 
riety of phases; but it grew out of, and is based on, the fol- 
lowing contract made by Gov. King in 1869: 

“ Whereas Elizabeth H. Callahan, formerly Elizabeth Nut- 
ter, and James M. Callahan, her husband, have this day con- 
veved by quit-claim deed to me, as tenant in common with 
Tilton Davis, the following tract of land in Lafayette county 
(here follows a description of the land, 200 acres); now, 
therefore, this agreement witnesseth, that in consideration of 
said land and conveyance, as aforesaid, I do hereby agree with 
said Elizabeth Callalian, her heirs, ete., to give my personal 
services, without any additional charge therefor, to the fol- 
lowing cases pending and commenced in the different courts 
of Lafayette County, Mo., to-wit: Lewis Megede vs. suid 
Elizabeth A. Callahan; E. H. Nutter vs. Thomas & Samson ; 
Sallie M. Nutter vs. E. H. Nutter and others; State of Mo. 
vs. William H. Warner; S. G. Wentworth, Adm’r vs. M. 
Chapman and others; Sallie M. Nutter vs. J. & E. M. Calla- 
han; and also to all and any cases that may heresfter arise, 
affecting or designed to affect the title of said E. A. Callahan, 
formerly Nutter, in and to the land conveyed to her by her - 
brother Samuel M. Nutter, by deed dated sometime in July 
or August, 1868; and also agree and bind myself to convey 
said lands herein described to said Eliz. A. Callahan, her 
heirs or assigns, by quit-claim deed thereto, so soon as said 
suit of Sallie M. Nutter vs. E. M. Nutter and others, involv- 
ing the validity of said transfer by said Samuel M. Nutter to 
said E. H. Nutter, now Callahan, is finally decided in court, 
or the further prosecution thereof, as commenced, is aban- 
doned by suid Sallie M. Nutter, provided, however, this obli- 
gation to re-convey said land as aforesaid, is based and con- 
ditioned upon the fact of the payment to me, my heirs or 
legal representatives, of the sum of $2.000, with interest 
thereon at eight per cent. from August 1, 1869, within six 
months after such final decision or abandonment of said suit 
as aforesaid ; so that should said E. H. Callahan, her heirs or 
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assigns pay to me, my heirs or legal representatives, the said 
sum of $2,000, with interest thereon, as aforesaid, within six 
months next after said case commenced by said Sallie M. 
Nutter against E, H. Nutter, now Callahan, and others, shall 
have been finally decided in court or by her, said Sallie M. 
Nutter. abandoned, and no further prosecution is commenced 
or instituted, then this agreement to be void and of no eflect 
or force in law. 

Witness my hand and seal, this 8th day of Sept. 1869. 

Austin A. Krxe.” 

The petition was amended three or four times, and the an- 
swers changed ; and the record is full of motions to strike 
out various parts of the pleadings, and there are three or four 
bills of exceptions, most of which seem to be entirely unne- 
cessary. 

The basis of the petition is this, that Gov. King. by this 
contract agreed to attend professionally, as a lawyer, to eun- 
dry cases recited in the contract, and as a compensation was 
to receive $2,000, and took a conveyance of 200 acres of land 
to secure his fee, it being understood that if the $2,000 was 
paid he would re-convey ; that this contract was in September, 
1869. and that he died in Mareh or April 1870, and conse- 
quently was unable to perform the contract, except so far as 
to make the argument of one case on demurrer in the Lafay- 
ette Circuit Court, and to give his advice in consultation upon 
some of the other cases. 

And this suit is brought to recover from the estate of Gov. 
King a return of the money so agreed to be paid as fees, or so 
much of it as was not earned by his professional services es- 
timated on the basis of an agreed compensation of $2,000 for 
all the cases. As no money was paid, but land conveyed 
rather as a security for fees, such a form of action seems 
rather new; but it appears somewhere in the course of a re- 
cord of one hundred pages, that since the death of Gov. King 
a partition sale of the land between his heirs and Mr. Davis, 
who was associated with him in the contract, has been made, 
and the aggregate sales amounted to $3,200. So that an ac- 
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tion to set aside the conveyance, which would have seemed 
the most suitable under the facts, was abandoned ; and this 
suit is really based on a supposed equity in the plaintiff to be 
refunded out of the estate, so much of the entire fee (which 
the land was convered to seeure) as in equity should be re- 
funded by reason of the failure of the decedent to perform 
his contract. 

It is clear that the contract of Gov. King was not wholly 
performed by reason of his death occurring but a few months 
after it was made, and before any of the cases were tried, ex- 
cept one in Lafayette Court, decided on demurrer. 

What the value of the services rendered in this and other 
cases in their preliminary stages was, is of course a matter 
about which lawyers might be expected to differ. 

The case was referred to a lawyer as referee, and a number 
of witnesses examined; and the report of the referee was 
that the plaintiff was entitled to $1,000 damages. This sum 
would seem to show, that, seeing the estate only received the 
half of $3,200 from the sale of the land, the services actually 
rendered were only worth $600. The evidence on this point 
was conflicting, but we concur in the opinion of the Circuit 
Court in sustaining the report of the referee. 

It is hardly necessary to say that the proposal of the ad- 
ministrator to the plaintiff to employ any other lawyer that 
the plaintiff might select, after the death of Gov. King, was 
properly rejected from the answer, and excluded from the 
proof. The contract was for the services of Gov. King; and 
no substitute could be forced on his client. 

It is also objected here, that the case was referred. No ob- 
jection was made at the time of the reference by either party ; 
nor was any exception taken to the action of the court. Both 
parties appeared before the referee, and testimony was taken 
on both sides. As the pleadings stood at the time of the refer- 
ence, it was evident that an account between the parties was 
necessary for the information of the court. 

It would seem that the proper course to have pureued in 
this case for the plaintiff to have recovered damages for the 
26—VvoL. Lx. 















ST. JOSEPH. 





State to use Carroll Co. v. Roberts, et al. 





breach of the contract with defendants’ testator, would have 
been a proceeding to set aside the conveyance upon a tender 
of so much of the fee agreed on as was really due; but as the 
title was ultimately sold, and the estate had converted the 
land to its use, the result in this case is virtually the same. 

Although the conveyance to Gov. King was on its face an 
absolute one, the contract signed by him shows it was merely 
designed asa security fora sum of money to become due 
him in certain contingencies. Ail the money did not become 
due; and, therefore, on the payment of what was really due, 
a court of equity would have ordered a reconveyance or trans- 
ferred the title back to plaintiff. 

The judgment is affirmed. 





Srare or Missouri, To use oF Carroti County, Plaintiff in 
Error, vs. James M. Roserrs, e¢ al., Defendants in Error. 


1. County Col’ector—Settlements withCounty Court—Final settlements of, not con- 
clusive—Sureties of may be proceeded against, how.—The action of County and 
Probate Courts, in regard to settlements by administrators, guardians and cur- 
ators, is judicial, and, therefore, a final settlement with the court is con- 
clusive as long as it stands, and can be set aside only on appeal, or by bill im 
equity brought in the Circuit Court on the ground of fraud or mistake. But 
settlements between County Collectors and County Courts, are merely those 
between principal and agent, and not subject to the same restrictions as to 
subsequent investigation. Andin case of a County Collector, suit may be 
brought against his sureties without prior suit in equity to set aside the set- 
tlement, 


Error to Carroll Circuit Court. 
L. K. Kinsey, tor Plaintiff in Error, relied upon Marion 
County vs. Phillips, 45 Mo., 75. 
Hale & Eads, and L. M. Waters, and J. L. Mirick, for 
Defendants in Error. 


I. The final settlement, made by the County Court with 
the collector, is equivalent to a judgment rendered by a court 
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of competent jurisdiction, and will only be impeached upon 
a proceeding in the nature of a bill in equity for fraud or mis- 
tuke. (Sullivan Co. vs. Burgess, 37 Mo., 300.) It cannot be 
done in a suit on the collector’s bond. (Jones vs. Brinker, 
20 Mo., 87; State to use, ete., vs. Roland, 23 Mo., 93; Ma- 
rion County vs. Phillips, 45 Mo., 75.) 

II. When a settlement has been regularly made and ap- 
proved, it cannot be impeached after the term of court, at 
which it was made, has lapsed, except in a proper case and 
by a regular judgment. (Owens vs. Andrew County Court, 
49 Mo., 372.) 

Napron, Judge, delivered the opinion of the court. 


The suit was against Roberts, the sheriff and ex-officio col- 
lector of Carroll Co., and his sureties on his official bond. 

It is averred, in the petition, that a final settlement was 
made by the County Court of Carroll county with Roberts as 
collector, in February, 1871, and that, in this settlement, Rob- 
erts was credited with $435.23, the amount of taxes due on 
delinquent lands; that, in fact, these delinquent taxes were 
paid, and that the alleged delinquents have receipts for the 
sume. In other words it is alleged that the collector received 
a credit, in this settlement, to which he was not entitled ; that 
this credit was the result of fraud or mistake, and a judgment 
is therefore asked agaipst him and his sureties. 

The answer sets up the final settlement, made by the col- 
lector with the County Court, asa bar. To this answer there 
was a demurrer, which was overruled, and the only question 
presented by the record is whether this final settlement is a 
bar to this action. 

In regard to settlements by administrators, guardians, eura- 
tors, &e., the decisions of this court have been uniform, that 
the action of the County and Probate Courts, in such settle- 
ments, is judicial in its character, and therefore a final settle- 
ment with the court is conclusive so long as it stands ; and it 
can be set aside only by a proceeding in the Circuit Court, on 
the ground of fraud or mistake. (State vs. Rowland, 23 Mo., 
98, and cases there referred to.) 
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A distinction was, however, made in the cases of Marion 
County vs. Phillips, (45 Mo., 79,) and Owens vs. Andrew Co., 
(49 Mo., 372,) which we think a sound one. Settlements 
made with the County Court in regard to administrators, 
guardians, ete., may properly be considered as judicial acts, 
since they are judgments of a court on proceedings inter 
partes in which there is notice required, and in which the 
county and the court are not interested. In settlements with 
collectors, it is a mere accounting between principal and agent 
or between a supervising agent and the subordinate. I refer 
to the opinion of Judge Bliss, in 45 Mo. 77, where the 
learned judge has fully discussed this point and established 
this discrimination, with the sanction of all the court. 

It is now insisted, however, that no suit could be instituted 
against the sureties of the collector, until there had been a snit 
in equity to set aside the settlement. Undoubtedly, if this 
settlement could be regarded as a judgment, in a suit or pro- 
ceeding where the sureties were not parties, it might be a pro- 
tection to them until set aside. Such has been decided to be 
the law in regard to settlements of administrators, guardians, 
ete. . 

But in this case it is not perceived how this settlement op- 
erates with more efficacy than anordinary receipt. If a sher- 
iff should receive, on an execution, double the amount he re- 
ceipts for, would the plaintiff in the execution have to go into 
a chancery proceeding to set aside the receipt? The sureties 
on his bond are responsible for breaches of it, and althongh 
the receipt in the case supposed and the settlement in the 
case now under consideration, are certainly prima facie evi- 
dence in favor of both the sheriff and his sureties, neither can 
be pleaded as a bar to the action. They may both be ex- 
plained or set aside as made throngh fraud or mistake. 

Whi require two suits to settle what can as well be deter- 
mined in one? 

The judgment is reversed and the cause remanded; the 
other judges concur. 
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L. C. Gerren, Plaintiff in Error, vs. Taz Hann. & Sr. Jor. 
R. R. Co., Defendant in Error. 


1. Damages—Liability of rai/roads for stock killed on unfenced track in unin- 
corpor ited towns.—A railroad company will not be liable, without proof of neg- 
ligenve, for the killing of stock along the line of its road where it passes through 
a town which has been properly platted and recorded and laid out into lots and 
blocks, and streets crossing the track, which have been dedicated as publie 
highways, notwithstanding that the road, at the point of the disaster, is un- 
fenced. And it would make no difference in such case whether the town is 
incorporated or not, But the rule would be otherwise where the town exists 
only on paper and has no streets which are opened or used. 

2. Damages— Suit against railroad for—Suit after non-suit must be brought, when, 
—Under 3 5 of the Damage act (Wagn. Stat., 520), the new suit brought against 
a railroad, after non-suit, must be commenced within one year after the date 
of the injury. Section 19 of the chapter concerning Limitations (Wagn. Stat., 
919,) authorizing the commencement of a new action within a year from date 
of non-suit, has no application to causes, the time for bringing which is not 
“ prescribed” by that chapter (3 19), but otherwise limited, (Jd., 3 26.) 


Error to Linn Circuit Court. 
Mullins & Burgess, for Plaintiff in Error. 


I. Meadville was not incorporated, nor were the stock killed 
at a public crossing or highway. but were killed where the 
roid was not fenced. (Lba vs. The Hann. & St. Joe. R. R. 
Oo., 45 Mo., 472, 473; Wagn. Stat., 310, 311, § 43.) 

If. Plaintiff's cause of action was not barred at the time cf 
the commencement of this suit. (Wagn. Stat., 919, § 19; 
Shaw vs. Pershing 57 Mo., 416.) 


Carr & Leach, for Defendant in Error. 


I. Defendant was under no legal obligation to fence its 
track where plaintiff's stock was killed, viz: in the town of 
Meadville. (Meyer vs. I. M. R. R., 35 Mo., 352; Lloyd v. 
Pac. R. R., 49 Mo.. 199; Iba vs. Hann. & St. Joe. R. R., 45 
Mo., 473; Ellis. ve. Pac. R. R.. 48 M».. 232; Wagn. Stat.. § 
43, art. IL, ch. 37; Hillman vs. R. R., 2 E. D. Smith, 257; 
Bowman vs. R. R., 37 Barb. 516: Lil. Cont. R. R. vs. Good- 
win, 30 Ind., 117; Great W. R Rvs. Morthland, 30 Iils., 
451; Galena & C. R. RK. vs. Griffis, 31 Ill, 303; Wier vs. 
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St. L. & I. M. R. R. Co., 48 Mo., 558; Lloyd vs. Pac. R. N. 
Co., 49 Mo., 20.) The case of Iba vs. Hann. & St. Joe. R. 
R. Co., 45 Mo., 472-3, cited by plaintiff’s counsel is not a par- 
allel case. Iba’s cow was killed in a town made such only by 
a paper plat; and no streets were near where the accident 
happened. In the case at bar, all of plaintiff's stock was killed 
between streets, and these streets crossed the raijroad at right 
angles and were used daily by the public. 

II. The action was not commenced within one vear after 
the cause acerued. (Wagn. Stat., 521, ch. 43, § 6; Kennedy 
vs. Burrier, 36 Mo., 128; Coover vs. Moore, 31 Mo., 574.) 

Ill. Plaintiff took a voluntary non-suit which act did not 
stop the statute of limitation from running. (Riddlesbarger 
vs. Hartf. Ins. Co., 7 Wal., 386.) 

The renewal of the suit within one year after taking the 
voluntary non-suit is not within the intent of § 19 of the 
statute of limitations. The word “ suffers” implies ex vi ter. 
minéz, an involuntary non-suit. Any other construction would 
permit an endless repetition of lawsuits. 


Vortgs, Judge, delivered the opinion of the court. 


This action was brought before a justice of the peace, on 
the 20th day of July, 1872, under the fitth section of the act 
of the General Assembly concerning “ Damages and Contribu- 
tions” to recover damages for the killing of certain stock of 
plaintiff, by the cars used on the defendant’s railroad, at a 
point on said railroad where the same was not fenced. 

The section of the statute under which the action was 
brought is as follows: “§ 5. Wien any animal or animals 
shall be killed or injured by the cars, locomotive or other car- 
riage, used on any railroad in this State, the owner of such 
animal may recover the value thereof, in an action against the 
company or corporation running snch railroad, without any 
proof of negligence, unskillfulness or misconduct, on the part 
of the officers, servants or agents of such company ; but this 
section shall not apply to any accident occurring on any por- 
tion of such road that may be inclosed by a lawful fence, or 
in the crossing of any public highway.” 
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The sixth section of the act provides that “ every action in- 
stituted by virtue of the preceding sections of this chapter 
shall be commenced within one year after the canse of such 
action shall acerue.” (Wagn. Stat., 520.) 

The cause of action filed by the plaintiff before the justice 
has four counts: one for the value of a cow alleged to have 
been killed by the defendant on the 8th day of May, 1871; 
one for the value of two hogs; and the other two counts each 
for the value of one hog killed on different days, the last killing 
being charged to have been done on the 13th day of June, 
1871. This suit was commenced in July 1872. 

The different counts in the petition were in the usual form, 
and bring the cause of action stated within the language of 
the statute. 

The plaintiff recovered a judgment before the justice for $37. 
From this judgment the defendant appealed to the Linn Cir- 
enit Court, where, upon a trial, a new judgment was ren- 
dered in favor of the defendant. 

The plaintiff filed a motion for a new trial setting forth the 
usual causes. The court overruled said motion and rendered 
a final judgment in favor of the defendant. 

To this action of the court the plaintiff excepted and filed 
his bill of exceptions and has appealed to this court. 

It is shown by the evidence in the case that at the time 
named in the petition, at the town of Meadville, a locomotive 
and train of cars belonging to defendant, when approaching 
the defendant’s depot at said town from the east, ran over 
and killed a cow belonging to the plaintiff worth twenty dol- 
lars; that the cow was killed at a point on defendant’s 
railroad, about eighty yards east of the defendant’s depot at 
said town, and where the road was not fenced. The cow was 
killed in the day time by a passenger train; that there was 
no street or public crossing where the cow was killed. 

The evidence further shows that the part of the town where 
the cow was killed was laid off into streets, blocks and lots, 
and that the town contained about three or four hundred in- 
habitants. 
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The same evidence was given in reference to the killing of 
the hogs named in the three other counts in the petition, ex- 
cept that the hogs were killed a short distance east of the 
place where the cow was killed, and that the last of the hogs 
was killed on the 13th of June, 1871, and that all were killed 
within the town limits of the town of Meadville, and that 
the town had never been incorporated. 

It was admitted by the defendant, by its attorney, that within 
six months after the cow and hogs were killed, plaintiff com- 
menced his suit against defendant before E. D. Harvey, a jue- 
tice of the peace, within and for Parson’s Creek Township, 
Linn County, Missouri, for damages for killing said stock, and 
that after judgment the case was taken by appeal to the Com- 
mon Pleas Court of Linn county, and that at the May Term 
of said court, for the year 1871, plaintiff took a voluntary non- 
suit. 

At the close of the evidence the plaintiff asked the court to 
give the jury the following instruction: “If the jury believe 
from the evidence that defendant, by its servants or agents, 
ran its engines or cars over, on, to or against plaintifi’s cow 
and killed her at Parson Creek Township, in Linn County, 
Missouri, at a point on its road where the same was not fenced, 
and where there was no public street or crossing, they are 
bound to find for the plaintiff on the first connt in the com- 
plaint; and in this case it makes no difference whether the 
cow was killed in the town of Meadville or not, provided they 
further believe that said town was not incorporated at that 
time.” 

A similar instruction to the one just copied was asked for 
as to the three other counts in the plaintiffs canse of action. 
All of these instructions were refused by the court and the 
plaintiff excepted. 

The court then at the request of the defendant, instructed 
the jury as follows: “1st. If the jury believe from the evi- 

dence that the stock sued for was killed in the town of Mead- 
ville, where the adjacent land is laid out into blocks, lots, 
streets and alleys; that said streets cross the railroad at right 
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angles, and that said stock was killed between said streets 
they will find for the defendant.” “2nd. Ifthe jury believe 
from the evidence that the stock sued for was killed in imme- 
diate vicinity of a railroad depot, not more than seventy-five 
or eighty yards distant from the depot, and that twenty yards 
of the space was a public road, and that it was necessary for 
the transaction of business with the public, and for its con- 
venience in the reception and discharge of freight and pas- 
sengers that such space should be left open, they will find for 
the defendant.” “3rd, If the jury believe from the evidence 
that the stock sued for was killed within the platted and _ re- 
corded limits of the town of Meadville, where the same is laid 
off into lots and blocks, intersected by streets and highways 
dedicated to public use, they will find for defendant.” “4th. 
Unless the jury find from the evidence that the action was 
commenced before the justice of the peace from whose judg- 
ment the appeal was taken, within twelve months next after 
plaintiff’s cow or hogs were killed, they are bound to find for 
the defendant.” 

To the giving of these instructions by the court the plain- 
tiffs objected and excepted. 

It is first insisted in this court, by the plaintiff, that the 
court erred in refusing to give the jury the first instruction 
asked for by plaintiffs. It is assumed by said instruction that 
the defendant in order to save itself from the operation of the 
statute, under which the suit is brought, which makes railroad 
companies liable for animals killed on the road without any 
proof of negligence, ete., must show that its road is fenced 
even in a town or village where the land is laid out in blocks 
and lots, and into streets and alleys for public use, provided 
the town or village is not incorporated. 

We do not think that this is a proper construction of the 
law as decided by this court. Whenever the land is regular- 
ly laid out into lots, blocks and streets, the streets crossing 
the railroad, which streets have been dedicated to public use 
as public highways, it would be unlawful for the railroad com- 
pany to fence up the strects in such a town; and it would 
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make no difference in such case whether the town so laid ont 
into streets, ete., was incorporated, or not. It has been held 
by this court that the statute under which this action was 
brought did not apply to cases where animals were killed in 
such places; but it would be otherwise where the town was 
merely a town on paper and had really no streets which were 
opened orused. It is true that in the case of Iba vs. The Hann, 
& St. Jos. R. R. Co., 45 Mo., 469, the learned judge deliver- 
ing the opinion of the court, seems to lay some stress on the 
fact that the town had become disincorporated by non-user; 
but it is clear from other cases that whether the town is in- 
corporated or not could or might make no difference. (Mever 
vs. North Mo. R. R. Co., 35 Mo., 352; Weir vs. St. L. & I. 
M. R. R. Co., 48 Mo., 558.) 

It is also objected by the plaintiff that each of the instrue. 
tions given in favor of the defendant was improper, and that 
therefore the judgment should be reversed. 

There is no doubt about the correctness of the first instrue 
tion given for the defendant, if it was clear from the evidence 
that the town had been platted and recorded, as the statute 
provides, so as to dedicate the streets to public use. 

The second instruction is a mere abstraction having no evi- 





dence even tending to support it. 

The third instruction assumes that there was evidence tend- 
ing to prove that the stock of plaintiff was killed in the platted 
and recorded limits of the town of Meadville, and that the 
streets, etc., were dedicated to public use, ete. There was no 
evidence in the case to show that any plat of said town had 
ever been made and recorded. The instruction was therefore 





for that reason wrong. 

The question, however, is, did, or could, these instructions 
do the plaintiff any injury? If the fourth instruction given 
on the part of the defendant was proper, the judgment must 
necessarily have been for the defendant regardless of anything 
that could have been found by the jury upon the matters con- 
tained in the other instructions. By the fourth instruction 
the jury are told that unless this action was commenced with- 
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in twelve months after the killing of the cow and hogs, com- 
plained of by the plaintiff, they must find for the defendant. 

The sixth section of the act under which this action was 
brought, provides that “every action instituted by virtue of 
the preceding sections of this chapter, shall be commenced 
within one year after the canse of action accrued.” It is not 
denied by the plaintiff that more than one year elapsed from 
the time his stock was killed to the bringing of this suit; but 
he claims and it is admitted on the record that plaintiff sued for 
the same injuries within six months after the injuries were com- 
mitted, and that after said suit had been for some time prose- 
cuted and appealed from a justice’s court to a higher court, he 
suffered a non-suit, and that this suit was brought in less 
than one year after such non-suit. 

The plaintiff insists that by virtue of the 19th section of the 
second article of the statute concerning the limitation of ac- 
tions, he had a right to bring a new action at any time within 
a year after said non-suit was suffered. The 19th section of 
said act provides that, if any action shall have been commenced 
within the times respectively prescribed in this chapter, 
and the plaintiff therein suffer a non-suit, ete., such plaintiff 
may commence a new action from time to time within one year 
after such non-suit suffered, ete. (Wagn. Stat.. 919.) 

dy the 26th section of the same statute, it is provided as 
follows: “ The provisions of this chapter shall not extend to 
any action which is, or shall be, otherwise limited by any stat- 
ute; but such action shall be brought within the time limited 
by such statutes. 

It will be seen from the above quoted statutes, that the 19th 
seetion of our general limitation law has no application to an 
action brought under the fifth section of the Damage act; but 
that the action of the plaintiff was required to be brought in 
the time limited in the act under which the action was brought, 
just as much so as if no such provision as that contained in 
the 19th section of the general limitation act existed. That 
section had no application to the plaintiff's ease ; and, there- 
fore, the fourth instruction given on the part of the defend- 
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ant was a proper instruction, and, from the admitted facts in 
the case, the plaintiff’s action was barred by the lapse of time, 
and he could not recover. It would, therefore, be a useless 
act to reverse the judgment, which is clearly shown from the 
record to be for the right party, merely because some instruc- 
tions were given which were not warranted by the evidence, 
but which could not possibly, under the circumstances, have 
done the plaintiff any harm. ' 
The other judges concurring, the judgment is affirmed. 
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Basit Suetton, Respondent, vs. Sr. Louis, Kansas Crry & 
Norruern Rai.way Company, Appellant. 

1. Railroads—Damages—Stock killed—Uninclosed prairie land.—The failure of 

a railroad corporation to fence its track will render it liable in damages for in- 

juries to stock along the line of its road, without proof of negligence, where the 


evidence shows that the land at the point of the casualty was uninclosed and 
also prairie land. (Cary vs. St. L., K. C. & N. R. R., ante p. 209.) 


Appeal from Clinton Circuit Court. 
Ray & Ray, for Appellant. 
Hale & Eads, for Respondent. 
SuErwoop, Judge, delivered the opinion of the court. 


Action for killing a cow, based on § 43, p. 310, Wagn. 
Stat. The court sitting as a jury found for plaintiff, doubled 
his damages, and gave him judgment for $100. 

The case of Cary against the defendant, decided at the 
present term, is, with one exception, precisely like this one; 
the only point of difference being thgt in the latter case it 
was in evidence that the animal was killed at a point where 
defendant’s road passed through uninclosed prairie lands. 

For the reasons stated in that opinion, the judgment will 
be affirmed ; as in the former case the judgment of the trial 
court was reversed for the sole reason that there was an entire 
absence of testimony on the point above mentioned. The 
other judges concur. 
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Exizazetu Snyper, Appellant, vs. Taz Han. & Sr. Jos. R. 
R. Co., Respondent. 


1. Master and servant—Master liable for tortious acts of servant in line of his em- 
ployment—Averments as to.—The rule is firmly established that the mas:er 

is civiily liable for the tortious acts of his servants whether of omission or \ 
commission, and whether negligent, fraudulent or deceitful, when done in the  } 
course of his employment, even though the master did not authorize or know 
of such acts, or may have disapproved of or forbidden them. (Garretzen vs. 
Duenckel, 50 Mo., 104.) ( But the act must be done not only while the ser- 
vant is engaged in the service he is employed to render, but it must pertain 
tothe particular duties of that employment, ard this fact must be made to \ 
appear from the plaintiff's petition. Y And a general averment that the acts of 
the servant were iu the range of his employment is a conclusion of law and 
not sufficient. ) 

Railroad—Damage to child injured while getting on car after invitation of 
employee—Liabilily of company.—A railroad company will not be held liable 
for injuries received by a child while attempting to get upon one of its cars, in 
consequence of an invitation from one of its servants in charge of the car, 
where the evidence shows no authority on the part of the servant to permit 
persons to ride on the car, and it does not appear that the invitation or per- 
mission were in furtherance of the interests of the road, or connected in any 
manner with the service which the servant was emploved to render. 


Appeal from Buchanan Circuit Court. 
| Hill & Carter, for Appellant. 


I. The duty of the employees in charge of the train re- 
quired that they should caution the boy to keep away and re- 
sist his getting upon the train. (Kline vs. Cen. Pac. R. R. 
Co., 37 Ca]., 400; Lovett vs. Salem, etce., R. R. Co., 9 Allen, 
557; Cook vs. Champlain, 1 Denio,.91; Davis vs. Mann, 10 
Mes. & W., 545; Lynch vs. Nurdin, 1 Ad. & EIl., N.S. 29; 
Beers vs. Housatonic R. R., 19 Conn., 566; Robinson vs. 
Cone, 22 Vt., 213; Byrne vs. Goodman, 19 Conn., 507.) 

II. A master is bound by the acts of his servant in the line 
and scope of his employment. (Ramsden vs. Boston & Al- 
bany R. R.Co., 104 Mass., 117, and cas. cit.; L. M. &. R. Co. vs. 
Wetmore, 19 Ohio St., 131.) And it is immaterial that said 
employees acted contrary to instructions. (9 Am. R., p. 11 
and cas. cit.; Phil. & Read. R. R. Co. vs. Derby, 14 How., 
468-483 ; Whart. Negl., § 171, and cas. cit.) 
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III. The master is liable in a civil action. (Redding vs. §, 
C. R. R. Co.,3 S. Car. [U.8.]1; Winterson vs. Eighth A. R, 
R. Co., 2 Hilt., 389.) 

IV. The boy, in accepting the invitation of those in charge 
of the train to jump upon the car to ride with them, was not 
a trespasser. (Am. R., vol. 9, p. 11; cited 107 Mass., p. 
108, and cas. cit.) 

VY. It makes no difference that he was a passenger without 
lrire and may have been received or induced to get upon the 
train in violation of orders. Still the defendant would be 
liable. (107 Mass., 108, above cit.) 

VI. Whenever servants deal with persons as passengers 
while acting within the line of their duty, as is charged in the 
petition, the master is responsible for their acts civilly, even 
if their acts be acts of positive malfeasance or misconduct. 
(Pass. R. R. vs. Young, 21 Ohio, 518; Am. R., vol. 8, eas. cit.) 


M. Oliver, for Respondent. 


I. It is not stated in the petition, whether the train 
was passenger or freight, or whether respondent’s employees, 
induced or encouraged appellant’s son to jump on said train, 
or what business was transacted by said train. These facts 
should be pleaded. 

Il. To make respondent liable, the petition should show 
that the act of employees, which caused or led to the injury, 
was lawful, but performed in a negligent or careless manner ; 
and that the boy was injured in consequence. If the act 
itself was unlawful, it was as a legal proposition without the 
scope or range of the authority of the employees or servants 
aud respondent is not liable for the consequences. 


Hovea, Judge, delivered the opinion of the court. 


This was an action by the plaintiff to recover damages for 
the loss of the services of her infant son by reason of injuries 
alleged to have been inflicted upon him, in consequence of the 
negligence and carelessness of defendant’s servants, and also 
for expenses incurred by her for medical .attendance, and in 
nursing him during his resulting sickness. 
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The material portion of the petition is as follows: “The 
defendant was the owner of a certain railroad, running through 
the city of St. Joseph and across the streets and alleys there- 
of, and to the Missouri River Bank, and the engines and cars 
therein, and was, and for a long time previous to the time of 
the injuries hereinafter complained of, had been, engaged in 
the business of running said erigines and cars, over and upon 
said railroad, alternately, from defendant’s depot in said city 
of St. Joseph to said river and back again, making numerous 
trips each day with its said engines and cars, over its said road 
between said points, through a densely inhabited part of said 
city, in the line of its duty and business; and defendant, by 
its employees, was, and for a long time previous had been, 
accustomed to and did,while so acting within the line of their 
duty and business for the defendant, wilfully and unlawfully 
assume control over, and did carelessly and negligently in- 
duce, encourage and permit the son of plaintiff, one Henry 
Snyder, an infant about eleven years of age, and divers other 
children and boys, residing with their parents, in the vicinity 
of, and adjacent to defendant’s said road, and in the absence 
of, and against the wish, entreaties and protestations of their 
said parents, and while their said cars were in motion, running 
as aforesaid, over said road, to frequently jump upon and ride 
upon defendant’s said cars, between said points, and that said 
son of plaintiff, Henry Snyder, being so encouraged and per- 
mitted by said defendants said employees, was, in obedience 
to his childish instincts in the premises, attempting to so 
jump upon said cars, to-wit, on or about the 25th day of Oc- 
tober, 1871, and while said cars were being so run by said 
employees in defendant’s said business, through said city be- 
tween said points, when said Henry Snyder was then and 
there thrown down, and ander the wheels of said cars, and in 
consequence of defendant’s sazd carelessness and negligence, 
his leg was then and there run over by said cars, and was 
thereby so crushed and mangled, that same had to be amputa- 
ted; whereby, etc.” and plaintiff claimed damages for 
the loss of services which would thereby be incurred by her 
during the whole period of her son’s minority. 
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To this petition the defendant demurred, on the ground 
that it did not state facts sufficient to constitute a cause of 
action. The Circuit Court sustained the demurrer and ren- 
dered final judgment thereon, for the defendant, and plaintiff 
has appealed to this court. 

The rule is firmly established that the master is civilly lia- 
ble for the tortious acts of his servant, whether of omission 
or commission, and whether negligent, frandulent or deceit- 
ful, when done in the course of his employment, even though 
the master did not authorize, or know of such acts, or 
may have disapproved or forbidden them. (Garretzen vs. 
Duenckel, 50 Mo., 107.) 

The chief difficulty which has arisen in the application of 
this rule as appears from the adjudicated cases, has been in as- 
certaining whether the act complained of was committed 
in the course of the servant’s employment. 

Conceding for the present, that the petition in this case 
charges that the injury complained of was received by the plain- 
tiff’s son while attempting to get on the cars, in consequence 
of an invitation extended to him at the time by the servants of 
the defendant, in charge of said cars, can the defendant on such 
a state of facts, be held liable in this action? Can such in- 
jury be said to have happened, by reason of any act of defend- 
ant’s servants, within the scope of their employment ? 

What was their employment? It is charged to have been 
the running of the engines and cars of the defendant between 
two points within the limits of the city of St. Joseph. It does 
not appear whether such cars were at the time being used in 
tle transportation of passengers, or of freight only ; or whether 
the defendant’s servants were merely engaged in switching 
cars to be thereafter used for passengers or freight. 

In the case of Wilton vs. Middlesex R. R. Co. (107 Mass., 
108), it appeared that the plaintiff, a girl of nine years of age 
was walking with several other girls upon the Charlestown 
bridge about 7 o’clozk in the evening, when one of the de- 
fendant’s horse-cars came along very slowly, and the driver 
beckoned to the girls to get on. They thereupon got on the 
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front platform, and the driver immediately struck his horses, 
when, by reason of their suddenly starting, plaintiff lost her 
balance and fell, so that one of the wheels passed over her 
arm. It was admitted that the plaintiff was not a passenger 
for hire, and that the driver had no authority to take the girls 
upon the car and carry them, unless such authority was im- 
plied from the fact of his employment as driver. The court 
says: “ The driver of a horse car is an agent of the corpora- 
tion having charge, in part, of the car. If, in violation of his 
instructions, he permits persons to ride without pay, he is 
guilty of a breach of his duty as a servant. Such act is not 
one outside of his duties, but is an act within the general 
scope of his agency for which he is responsible to his master. 
In the case at bar, the invitation to the plaintiff to ride was 
an act within the general scope of the driver’s employment, 
and if she accepted it innocentiy, she was not a trespasser. It 
is immaterial that the driver was acting contrary to his in- 
structions.” 

Wharton in his work on Negligence says, that the principle 
announced in the foregoing case, cannot be extended so as to, 
imply authority on the part of the engineer of a locomotive to 
invite a child on the machinery, and cites in support of his 
text, the case of Flower vs. Penn. R. R. Co., 69 Penn. Sr., 
210. In that case the fireman on an engine, which, with the 
tender and one freight car, had been detached from a train of 
cars, and was stopped at a water station for water, requested 
a small boy, standing near, to put in the hose and turn on the 
water; and while he was climbing on the tender to put in the 
hose, the freight cars belonging to the train from which the 
engine was detached, came down, without a brakeman and 
struck the car behind the tender. driving the engine and ten- 
der forward ten feet. The boy fell from the tender and was 
crushed to death. There was testimony that engineers were 
not permitted to receive any one on the engine but the con- 
ductor and superintendent. The court held that the boy was 
not a passenger, or one to whom the company owed a special 
duty, and says, “It is evident, therefore, that the case turns 
27—VOL. LX. 
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wholly on the effect of the request of the fireman, who was 
temporary engineer, to put in the hose and turn on the water, 
Did that request involve the company in the consequences? 
This is a very hard case. A willing, bright boy, not arrived 
ut years of discretion, has lost his life in simply trying to 
oblige the fireman. But we must not suffer our sympathies 
to do injustice to others, by overriding those fixed principles 
which underlie the rights of all men, and are essential to justice. 
It is natural justice that one man should not be held liable for. 
the act of another, without his participation, his privity, or his 
authority. It is clear that the fireman, through his indolence, 
or haste, was the cause of the boy’s loss of life. Unless his 
act can be legaily attributable to the company it is equally 
clear the company was not the cause of the injury. The 
maxim gu factt per alium facit per se, can only apply where 
there is an authority, either general or special. It is not pre- 
tended there was a special authority. Was there a gen- 
eral authority which would comprehend the fireman’s request 
to the boy to fill the engine tank with water? TAis scems to 
be equally plain without resorting to the evidence given that 
engineers are not permitted to receive any one on the engine 
but the conductor and foreman, or superintendent ; that it is 
the duty of the fireman to supply the engine with water: that 
he has no power to invite others to do it, and can leave his post 
only on a necessity. * * * It isnot like the case of one 
injured while on board a train, by the sufferance of the con- 
ductor, whose general authority extends to receiving and dis- 
charging persons to and from the train.” 

In the case of Lynch vs. Nurdin, (1 Ad. & El. N. S., 29.) 
chiefly relied on by the appellant, the servant of the defend- 
ant was palpably negligent, in leaving the horse and cart, in 
his charge, unattended in the street. whereby an infant who 
* merely indulged the natural instinct of a child, in amusing 
himself with the empty cart and the deserted horse,” and to 
whom no concurrent negligence could be imputed, was in- 
jured. There the servant was clearly guilty of a negligent 
act in the course of his employment. 
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The ease of Eaton vs. D. L. & W. R. R. Co., (18 Am. 
Law Reg., 665,) decided by the New York commission of ap- 
peals, is an elaborate authority to the point that conductors 
of freight trains cannot create any liability on the part of the 
company to persons taken by them on such trains, unless the 
principal in some way assents to it. In that case, however, 
the evidence not only failed to show that the company as- 
sented to the act of the freight conductor, but it was distinct- 
ly proved that it forbade the act. See also Judge Redfield’s 
note to that case. 

It is patent from the foregoing cases that the acts of the de- 
fendant’s servant as alleged in the petition, in inducing, en- 
couraging, and permitting the plaintiffs son and others to ride 
upon the cars operated by them, cannot be viewed as having 
been done by them in the course of their employment. It 
does not appear that they were engaged in carrying passen- 
gers, or had any authority to permit persons to ride on said cars, 
with or without compensation, or that the invitation or permis- 
sion alleged, were in furtherance of the master’s interests or di- 
rectly or indirectly connected with the service which they had 
; engaged to render to it. The mere fact that a tortious act is 
committed bv aservant while he is actually engaged in the per- 
formance of the service he has been employed to render can+ 
not make the master liable. Something more is required.’ 
It must not only be done while so employed, but it must per- 
tain to the particular duties of thatemployment. The gener- 
al statement that the acts of defendant’s servants were within 
the range of their employment is a mere conclusion of law 
which cannot help the averment of facts and ean avail noth- 
ing. (Gillet vs. Mo. Valley R. R. Co., 55 Mo., 315.) The 
facts being conceded, whether a given act is within the scope 
of a servant’s employment is a question of law for the court. 

A careful examination of the petition in this case, however, 
discloses the fact, that no invitation to get upon the cars of 
defendant, is alleged to have been given at the time of the in- 
jury. The petition shows that the plaintiffs son attempted 











to get on the train of his own motion, and in pursuance of 
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his childish instincts and in consequence of the former per- 
mission and encouragement extended to him by defendant’s 
servants, and was thereby injured. It contains no allegation 
of negligence on the part of defendant’s servants at the time 
the child attempted to get upon the train. Such an allega- 
tion would have bronght the case within the rule laid down 
in Lynch vs. Nurdin, if the negligent acts alleged pertaiued 
to the particular duties of the servant’s employment. 

From all that appears, the defendant's servants were, at the 
time of the injury, in the exercise of usual and ordinary care, 
and were not cognizant of the child’s attempt to get upon the 
ears. The previous encouragement, alleged to have been 
given by defendant’s servants to plaintifi’s child and other 
children, to get upon their cars while the same were in mo- 
tion, even if it could be held to have been within the range 
of their employment, would not be the proximate cause of the 
injury complained of here. 

Nothing need be said a& to the character or extent of the 
recovery sought heres The-petition fails to state a cause of 
action Sa... the judgment of the Cir- 
cuit Court wiflSsp affirmed. The other judges concur. 


yr 


Hannan Cooper and her husband, Joan W. Cooprr, Re- 
spondents, vs. Roperr Orp, Appellant. 





1. Witnesses—Hushand may testify in ejectment for wife's land, when.—In eject- 
ment for land of which the wife is not the separate owner, the husband isa 
substantial party, and may testify, so far as his own interests are concerned, 

2. Deed cannot give color of litle to possession, when.—A deed can afford no color 
of title to support a possession ended long before it is made. 

3. Land ltitles—Limitations, statute of —Possession— That of different holders— 
Tacking together of —Cvlor of title, ete.—Subsequent adverse possession.—W here 
one takes possession under a deed giving color’ of title to certain land, his 
possession may be transferred to snbsequent parties, and the possession of 
the different holders may be united so as to make up the statutory period— 
provided the possession be notorious, etc., and the claim thereby acquired will 

be good so far as the laud actually in occupation is concerned. But such sub- 
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sequent parties cannot hold other land merely by color of their first grantor’s 
title, independent of any conveyance. And title so acquired by connected 
possessions may be defeated by subsequent adverse possession for the 
statutory period, 

Instructions of little value, when —Where a case is heard by the court asa 
jury, instructions are of but little use except to show the theory upon which 


> 


the case is tried. 

Lands and land titles—Evztent of boundaries, how shown to constitute color of 
title—It does not always require a written instrument to constitute color of 
title, but there must be some visible acts or indicia which are apparent to all, 
showing the extent of the boundaries of the land claimed, to amount to color 
of title. 

. Ejectment—Military bounty land—Color of title—Where the right of action 
accrued under the present statute (Wagn, Stat., 915, 3 1) two years of open 
notorious and adverse possession of military bounty land will defeat an action 
of ejectment—regardless of color of title—as to the land actually occupied by 


o 
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defendant. 
7. Instructions—Evidence—Refusal.—An instruction not supported by evidence 
should be refused. 


Appeal from Carroll Circuit Court. 
Hale § Eads, for Appellant. 


I. The court erred in allowing John W. Cooper to testify 
in behalf of his wife, Hannah Cooper, who was the real plain- 
tiff—the action having been brought to recover the land in 
her name. He was not a competent witness for her. (Paul 
vs. Leavitt, 53 Mo., 595.) 

Il. The court erred in admitting the deed from Collett to 
Hannah Cooper as color of title to the west half of the land in 
controversy. The evidence all shows that the defendant 
took possession of the land in 1866, and the deed from Collett 
was executed and bears date in 1870. There was no posses- 
sion under the Collett deed. It was then held adversely by 
Ord, and an instrument of writing cannot operate as color of 
title, unless accompanied by possession. It must either trans- 
fer the title or be accompanied by a transfer of the posses- 
sion. (Crispen vs. Hannavan, 50 Mo., 549.) 

The court erred in giving the third instruction asked by 
plaintiff. 
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L. H. Waters, with Ray § Ray, for Respondents. 


I. There was such privity between the various occupants 
as will refer the possession of each to the original entry, and 
the plaintiffs are entitled to recover upon the title acquired 
under the statute of limitations by their adverse possession, 
so far as the east half of the land in question is concerned. 
(Ang. Lim., 5 ed., § 414; Crispen vs. Hannavan, 50 Mo., 
536; Fugate vs. Pierce, 49 Mo., 441; Rannells vs. Ramnelis, 
52 Mo., 109.) 

II. Defendant obtained possession by tampering with 
plaintiffs’ tenant, and defendant will not be permitted to con- 
trovert their title. (Tayl. Land]. & Ten., 705; Ang. Lim., 
5 ed., § 437; Rutherford vs. Ullman, 42 Mo., 416.) 

III. When no title appears on either side, a prior posses- 
sion, though short of the statutory bar, will prevail over a 
subsequent possession which has not ripened into a title, pro- 
vided the prior possession was under a claim of right, and 
provided also that the defendant is a trespasser and entered 
npon the actual or constructive possession of the plaintiff. 
(Crockett vs. Morrison, 11 Mo., 3; Bledsoe vs. Simms, 53 
Mo., 305.) 

The prior possession of plaintiffs, as to the east half, and 
the prior possession of Collett as to the west half, which were 
transferred to the plaintiffs, certainly entitled them to recover 
as against defendant, who had entered under plaintiffs’ ten- 
ants. 

IV. The defendant failed to show any colorable title. The 
record of the deed from Love and Reynolds to his landlord, 
were properly excluded. The original seemed to be in the 
landlord’s possession, and should have been produced. Hav- 
ing entered under plaintiffs tenant, the defendant could not 
set up an ontstanding title in any one. 

V. The plaintiff, John Cooper, was a competent witness to 
prove the facts proved by him. If he was not, the exceptions 
taken in the court below to his testimony were not preserv- 
ed. He is competent now, since the act of 1874. (Laws of 
1874, p. 60, § 1.) 
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Vontes, Judge, delivered the opinion of the court. 


This was an action of ejectment. The petition states, that 
in 1866 plaintiffs were, had for a long time been, and still 
were, husband and wife, and that on the first day of July, 
1866, the said Hannah Cooper, the wife, ete., was, had for a 
long time previous thereto been, and still was, the owner in 
fee of the southwest quarter of section twelve, in township 
fifty-four, of range twenty-two, in Carroll county, Missouri ; 
that on the day and year last aforesaid, they were entitled to 
the possession of tiie said premises, and being so entitled, the 
defendant afterwards, on the 10th day of July, 1866, entered 
into and upon said premises, and unlawfully holds the posses- 
sion thereof from plaintiffs, to their damage, ete. 

Defendant in his answer admits that plaintiffs are husband 
and wife, and that defendant is in the possession of the lands 
named, and states that he holds under title thereto; but al] 
other allegations of the petition are denied. 

The suit was commenced on the 7th day of September, 
1870, The trial was had before the court without the inter- 
vention of a jury. Neither party produced or relied upon 
any paper title to the land in controversy, but each relied on 
possession under color of title. 

The plaintiff introduced in evidence, as color of title to the 
east half of the quarter section of land named in the petition: 
Ist. A quit-claim deed, bearing date March 7th, 1853, and 
recorded in 1870, from Elijah G. Simpson to Jesse Parker, 
for said east half of said land. 2d. A quit-claim deed for the 
same land, bearing date the Ist of August, 1854, from Jesse 
Parker to Elizabeth Hacker. 

Plaintiffs then offered in evidence, for the same purpose, 
what purported to be a deed from Elizabeth Hacker to plain- 
tiff. Hannah Cooper, for the same land. 

This paper was objected to by the defendant, on the ground 
that it appeared from the face of the deed that the name of 
the grantee therein had been changed from John W. Cooper 
to Hannah Cooper. To explain this erasure and change in 
the deed, both parties introduced evidence, from which it 
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clearly appeared that said deed was originally executed to 
John W. Cooper, and afterwards changed, without authority, 
by erasing the name of John W. Cooper and inserting the 
name of Hannah Cooper, at the request and by the direction 
of said Hannah. Whereupon the court sustained the defend- 
aut’s objection to said deed, and excluded the sume from the 
evidence in the case. 

The plaintiff then introduced evidence tending to prove 
that one Elizabeth Baley first improved this east half of said 
land in the spring of 1851; that she lived on said land for 
about one year, and that one Newton oceupied the land one 
year under Mrs. Baley ; that Mrs. Baley then sold the said 
land to Jesse Parker, who took possession under his purchase ; 
that Parker in 1854, and before he received a deed for the 
land, sold the same to Elizabeth Hacker, Parker remaining 
in possession until October, 1854, when he delivered the pos- 
session to Mrs. Hacker, on the same day that he went out; 
that Mrs. Hacker continued in the actual possession of the 
improvements, and improved parts of said land, claiming the 
whole from the 3d day of October, 1854, to the 25th day of 
October, 1863, cultivating a field in said east half of said 
quarter section, claiming the whole of said half; that Mrs. 
Hacker in September, 1863, sold said land to John W. Coop- 
er or to his wife, Hannah Cooper, and made a deed to John 
W. Cooper ; that Cooper and wife took possession under the 
purchase from Mrs. Hacker in October, 1863, and remained 
in possession until the month of October, 1864; that Mrs. 
Baley put into cultivation, while she occupied the land, a 
field of five acres, and erected a house; that afterwards the 
field was increased to fifteen acres, and a barn erected on the 
land; the possession was continuous from 1851 up to Octo- 
ber, 1864. when plaintiff moved from the land, leaving the 
same in the care and possession of others, as their tenants, 
who cultivated the improved land; that during the time that 
said tenant was so cultivating the land, one Fisher, having 
made the acquaintance of a man by the name of Love, who, 
with one Reynolds, claimed to own the land, was requested 
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by said Love to take possession of the house on said land, 
(which was then vacant) and hold the possession for Love 
and Reynolds. Fisher agreed that he would go into the 
house and hold it until he was ready to move elsewhere, and 
in the month of July 1866, Fisher removed into the house, 
and swears that he went in with the consent of the tenants, 
but this is denied by them. After Fisher took possession of 
the house. David Ord, the father of defendant, purchased the 
land of Love and Reynolds. After this purchase, defendant, 
who was representing David Ord, requested Fisher to let him 
know when he was going to vacate the house. This Fisher 
did; and when Fisher went out of the house, Ord, the de- 
fendant, went in. Ord took possession in October or Novem- 
ber, and has held possession ever since. 

Plaintiff, John W. Cooper, was then offered as a witness. 
The defendant objected on the ground that he was not com- 
petent to testify for plaintiffs. The court ruled that he was 
not competent for his wife, but that he might testify as to 
any matter affecting his own interests, and he was admitted 
to testify in the case. To which ruling of the court, the de- 
fendant excepted. 

Cooper testified that the purchase from Mrs. Hacker, of the 
eighty acres of land was made by his wife in 1863, and that 
they moved on the land shortly after, and remained there 
for about one year; that he then left, leaving his wife in 
possession ; that the defendant, Ord, took possession of the 
land in controversy in October, 1866, under a purchase from 
W. R. Love, of a half section of land including the land 
in controversy ; that the defendant was a tenant of David 
Ord, who claimed the land under purchase from Love; 
that Fisher was in possession under plaintiff and let defend- 
ant in, and was paid for so doing by defendant; that witness 
ordered defendant to leave the land, but he claimed to be the 
owner, and would not leave. 

It was admitted by both parties that the land in question 
was military bounty land, and was patented to Ethan Hurl- 
burt. 
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The plaintiff then offered in evidence, as color of title to 
the whole quarter section of land in controversy, and for the 
mere purpose of showing a transfer of possession to plaintiffs, 
and for no other purpose, a deed from Henry Collett to Han- 
nah Cooper, purporting to convey or quit-claim to her the 
quarter section of land in controversy, which deed was dated 
on the 28th day of August, 1870, and was for the considera- 
tion of one dollar. 

The defendant objected to this deed, because there was no 
evidence of any possession of plaintiff under said deed. and 
on the ground that it was admitted that defendant had been 
in possession since October, 1866. This objection was over- 
ruled by the court, and said deed admitted as color of title; 
to which the defendant excepted. 

The plaintiffs then introduced Henry Collett and others, 
whose evidence tended to prove that in the year 1859 there 
were two improvements on the quarter section of land in con- 
troversy ; that the improvement on the east eighty extended 
on tothe west eighty; that Elizabeth Hacker lived on tke 
east eighty at the time; had a house, stable and field on it. 
that there was a house on the west eighty and between one 
and two acres of land cleared and enclosed, and some fruit 
trees on it; that Mrs. Marshal] and family were then living in 
the house on the west eighty acres; that Mrs. Marshall sold 
her interest in the land to Mrs. Sarah Ann Helm, who then 
took possession and lived there not quite two vers, and sold 
the place to said Collett ; that Collett took possession of said 
west eighty acres and cultivated the lot thereon ; that Collett 
bonght the west eighty before Fisher went into the possession 
of the east eighty acres ; that Collett afterwards removed the 
house off from the west eighty acres to another farm, the 
tield or lot being left enclosed, to protect the trees and for 
cultivation; that the remainder of the improvements, includ- 
ing the fence around the lot or field, was removed from the 
west eighty acres since Ord moved on to the east eighty ; 
that since Ord moved on the east half he has eut timber on 
the west half, and claimed to own and be in poseession of it ; 
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that the deed from Collett to Hannah Cooper was signed by 
Collett, and was made at the time and for the purposes there- 
in mentioned; that there was « deed from Mrs. Marshall to 
Mrs. Helm, for the west half, and also a deed from Mrs. 
Helm to Collett, for the same, which last deed was never ac- 
knowledged. 

After Oollet took the house off the west eighty, the fencing 
was all taken off by some one, and not a rail left on the land. 
Ord went into possession under a claim of title from Love, 
and the rails disappeared from the west eighty after Ord went 
into possession. The improvement was first made on the 
west eighty in the spring of 1856 and remained there until 
the summer of 1867, except the house which was moved off 
in 1866. 

The plaintiff also read in evidence, as color of title, what 
is called a tax deed from the register of lands to Mrs. Eliza- 
beth Hacker and Joshua Simpson. This deed was made and 
dated on the 8th day of July, 1873. 

The defendant on his part offered in evidence, as color of 
title to the land in question, a certified copy (from the record) 
of a deed from Love and Reynolds to David Ord, the land- 
lord of defendant, which deed was dated the 14th day of May 
1866. This copy of said deed was objected to by the plaintiff 
because it was not properly acknowledged ; becanse the execn- 
tion of the original was not proved, and the absence of the 
original was not accounted for. The defendant then intro- 
duced evidence tending to prove (the witness testifying being 
the agent of David Ord, the owner of the land who bonght 
from Love in 1866, and took possession under deed and 
turned possession over to his son, defendant) that David Ord 
then resided in Indiana; that the original deed was not in 
possession of witness; that he presumed it was in the pos- 
session of David Ord in Indiana, who was the landlord of the 
defendant. The court sustained the objection to the record 
of the deed, to which the defendant at the time excepted. 

The defendant also offered in evidence, as color of title, the 
record of a deed from one Condor to Love, and from one 
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Gardner to Condor, and from one Wilson to Gardner, and from 
the heirs of Ethan Hurlburt to Wilson. These deeds, or 
copies of deeds, were each objected to by the defendant, for 
the reason that none of the persons parties to said deeds were 
ever in possession of the land named, and that defendant ig 
not connected therewith, and that the originals are not ac- 
counted for, and that they were not properly acknowledged, 
The objection was sustained to each of said deeds, and the 
defendant excepted. 

‘here was also evidence tending to show that David Ord 
purchased the land in question of Love, in 1866, and that he 
and defendant under him, had occupied it ever since, claim- 
ing to be the owner, cultivating the same and paying taxes 
thereon. 

The court at the conclusion of the evidence, at the request 
of the plaintiff, declared the law to be as follows, among 
other declarations of law given: 

1. “The deed from Simpson to Parker, for the east half of 
the south west quarter, section twelve, township fifty-four, 
range twenty-two, was sufficient to give color of title; and if 
Parker took possession under the same, and afterwards sold 
the same to Mrs. Hacker,,and such sale was accompanied by 
a transfer of possession, in fact, to her, and if Mrs. Hacker 
afterwards sold or transferred the same to Mrs. Cooper, and 
such sale was accompanied by a transfer of possession in fact 
to Mrs. Cooper, or if Mrs. Cooper went in by the consent 
and agreement of Mrs. Hacker, then such possessions may be 
connected together to make up the statutory period of limita- 
tion, provided such possessions were open, notorious, actual, 
adverse and continuous.” 

2. “ The several possessions of Parker, Mrs. Hacker and 
plaintiff were sufficient to give title under the statute of limi- 
tations, in force at the time Parker went into possession, so 
far as the east half of the south west quarter, section twelve, 
township fifty-four, range twenty-two are concerned.” 

3. “ Prior possession, the title having been shown to have 
paesed from the General Government, is prima facie sutii- 
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cient to authorize a recovery, particularly when the defend- 
ant relies on mere possession, or where his possession was ac- 
quired by mere entry, without any color of right, or when 
he is a mere intruder; and if the plaintiff had the prior pos- 
session of the east half of the south west quarter, section 
twelve, township fifty-four, range twenty-two, and the de- 
fendant has shown neither title nor color of title thereto, then 
the plaintiffs are entitled to recover.” 

4. “If the plaintiffs were in possession Of the east half of 
the south west quarter of section twelve, township fifty-four, 
range twenty-two, claiming the same in the right of the wife, 
and leased the same to Eisenham and others, and if plain- 
tiff’s tenants let Fisher in under them, and if Fisher let de- 
fendant in under him, or if defendant got in by, through, or 
under, any arrangement with the tenants of plaintiffs, and 
without plaintiffs consent, then the defendant is not at liberty 
to dispute plaintiff's title.” 

8. “ Under the evidence in the case, the plaintiffs are en- 
titled to recover the east half of the south west quarter of sec- 
tion twelve, town. fifty-four, range twenty-two.” 

9. “ Under the evidence in the case the plaintiffs are en- 
titled to recover the west half of the south west quarter of 
section twelve, town. fifty-four, range twenty-two.” 

The defendant objected to these declarations of law; and 
his objections being overruled he excepted. 

Other declarations of law were given, and some asked on 
the part of the defendant, which were refused; but those 
copied are sufficient to show the theory on which the court 
decided the case. 

The court found for the plaintiffs as to all of the land 
named, and rendered tinal judgment in their favor. 

The defendant filed a motion for a new trial, which being 
overruled by the court, he excepted, and has appealed to this 
court. 

It is first claimed by the defendant, that the court erred in 
permitting the plaintiff, John W. Cooper, to be examined as 
& Witness in the case. It is assumed by the defendant that 
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the action is bronght to recover solely in right of Mre. Coop- 
er, the wife of her co-plaintiff, and that the husband was only 
a formal party to the suit, and could not, therefore, testify on 
the trial of the case. 

The case seems to have been tried on the theory that the 
husband was but a formal party, at least as to a part of the 
land; but I do not think that the petition is to be so con- 
strned. It is true that the petition states that plaintiff, 
Hannah Cooper, is the owner of the land; but it further 
states that by virtue thereof the plaintiffs were entitled to 
the possession of the land, and that the defendant entered, 
ete. Now as it is not shown that the land was the sepa- 
rate estate of the wife, the husband was entitled to the 
possession thereof, and might have sued to recover the posses- 
sion without joining the wife; she would not be a necessary 
party in such possessory action; hence, in this case it was no 
error for the court to permit the husband to testifv so far as 
-his own interests were concerned. (Bledsoe vs. Simms, 53 
Mo., 305; Hughes vs. Pierce, 49 Mo., 441; Tingley vs. Cow- 
gill. 48 Mo., 291.) 

It is next objected that the court improperly admitted in 
evidence, as color of title to the premises in controversy, a 
deed from Henry Collett purporting to convey the land to 
Mrs. Cooper, which deed was made and dated on the 28th 
day of August, 1870. There is no pretence in the whole 
ease that the plaintiff was ever in possession of the land in 
controversy at any time after the execution of this deed; 
but it is conceded that defendant has had possession of the 
land ever since October 1866, nearly four years before the 
execution of the deed in question. The deed could afford no 
color of title to support a possession which was ended long 
before its existence, and was improperly admitted for any 
such purpose. (Crispen vs. Hannavan, 50 Mo., 536.) 

It is next insisted that the court erred in excluding the 
record copy of a deed from Love to David Ord, offered by 
defendant to show color of title. The court committed no 
error in excluding the copy of the record of said deed. De- 
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fendant claimed as tenant of David Ord, and there is nothing 
to show that the original deed was not at said time under his 
control or in his possession ; and the same thing may be said 
as to all other deeds offered by defendant. In fact it is not 
attempted to show that any possession had ever been held 
by any one under any of said deeds, except the one from 
Love to Ord, 

It is next insisted that the court erred in making the first 
and second declarations of law asked for by defendant. It 
imay be remarked, that in cases like this, where the case is 
submitted to the court for hearing, declarations of law are 
generally of but little use, except to show the theory on 
which the case was tried. 

The first declaration of law given by the court, asserts that 
the deed from Simpson to Parker was sufficient io give Par- 
ker color of title if Parker took possession under said title ; 
and that if Parker afterwards sold the same to Mrs. Hacker, 
and transferred to her the possession, and Mrs. Hacker after- 
wards transferred the samme to Mrs. Cooper, and transferred 
the possession to her, and she entered with the consent of 
Mrs. Hacker, then such possession may be connected together 
to mike up the statutory period of limitations, provided the 
possession was notorious, ete. If this declaration of law is in- 
tended to apply to the part of the land in actual possession, 
it is substantialiy correct; but if it is intended thereby to as- 
sert that the color of title by which Parker held will be suf- 
ficient of itself to give Mrs. Hacker and plaintiffs color of 
title, independent of any conveyance to them by which they 
respectively hold, it would be erroneous. It is true that it 
does not always require a written instrument to constitute 
color of title; but there must be some visible acts, signs or 
indications which are apparent to all, showing the extent ot 
the boundaries of the land claimed, to amount to color of title. 
(Rannels vs. Rannels, 52 Mo., 108.) 

The second declaration of law would be proper in the case 
if it had been confined to the land in actual possession of the 
parties. There is no doubt but the plaintiffs and those under 
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whom they claimed, had a sufficient possession and for a suffi- 
cient length of time to acquire title by the statute of limita- 


- tions; but this title, like all other titles, may be defeated by 


the subsequent possession of another for a sufiicient length 
of time to ripen into a title under the statute of limitations. 
(Crackett vs. Morrison, 11 Mo., 3.) 

The third declaration given by the court, states that where 
the title has passed from the Government, possession is pri- 
ma facie sufficient to authorize a recovery, particularly where 
defendant relies on mere possession, or where his possession 
was acquired without color of right, and he was a mere in- 
truder; and if plaintiffs had the prior possession of the east 
half of said land, and defendant has shown neither title or 
cvlor of title, then the plaintiffs are entitled to recover. This 
declaration is also wrong. Under the facts of this case it is 
clearly shown by the evidence that the defendant entered 
into the possession of the house and improvements on the 
eust half of said tract of land in October 1866: that plaintiffs 
then warned him to leave the possession; that he refused to 
leave, claimed that he owned the land, and had entered as own- 
er; and that he thus held the possession from sometime in Octo- 
ber 1866, until September, 1870, when this suit was bronght ; 
that his possession was notorious; that he improved, used and 
cultivated the land in an open and notorious manner. It was 
also admitted that the land was military bounty land, and it 
is clearly shown that plaintiffs, and those under whom they 
claim, had not been in any manner in possession of the land 
for more than two years before the commencement of the 
suit. Under such facts the right of action having accrued 
against the defendant after the taking effect of the present 
statute, (Wagn. Stat., 915, § 1) the defendant is entitled to the 
protection of that statute, and his actual possession having, by 
virtue of that statute, ripened into a title, regardless of color 
of title, the plaintiff could not recover said part of said land. 

The fourth declaration of law given by the court had no 
evidence to support it, and was therefore wrong. 
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The declarations of law given by the court all seem to ig- 
nore the defense of defendant, which is, that he had been in 
possession for more than two years; that the land was mili- 
tary bounty land, and that he was therefore entitled to hold 
that part of the land actually inclosed and in his actual pos- 
eession, under the statute of limitations. 

There was no evidence of color of title on the part of 
plaintiffs, as to the west half of said land during any period 
of their possession, and they could not therefore have held 
said part of said land under color of title. 

The judgment in this case is in favor of plaintiffs, for the 
whole quarter section of land, including that in the actual 
possession of the defendant. 

This judgment is, for the reasons aforesaid, erroneous, and 
will therefore be reversed and the cause remanded; the other 
judges concur, except Judge Sherwood, who is absent. 
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Tae Srate or Missouri, To THE vusE oF Marcaret Hovsx- 
wortH, Respondent, vs. Hammon Dirt, Jonn L. Gomer, 
Cuartes L. Biegars anp Joun H. Grenn, Appellants. 


1. Executions—Selections by married woman whose husband has absconded—Const. 
Stat.—Action against officer, how brought.—Under the statute concerning 
Executions (Wagn.Stat., 605, 3 14), a married woman, whose husband has 
absconded, has a right to make the selections provided in 3 11 of the same 
statute, and can maintain an action for the value of the property so selected 
when withheld from her by the officers; And such action is properly*brought 
in the name of the State to her use. But she cannot, under 3 14, recover 
from the sheriff the value of articles sold by him, which, under 3 9, are 
exempt from execution. The act of March 3rd, 1878 (Sess. Acts 1873, p. 45), 
is not a legislative interpretation of 3 14. 


Appeal from Holt Circuit Court. 
Thomas Parrish, for Appellants. 


Duff & Collins, for Respondent. 
28—voL. Lx. 
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Hoven, Judge, delivered the opinion of the court. 


The two material questions presented for consideration, by 
the record in this case, are, first, whether a married woman, 
whose husband has absconded, has, under the provisions of 
section fourteen of the General Statutes of 1865, in relation 
to Executions, the right to make the selections provided for in 
the eleventh section of the same act, and can maintain an ac- 
tion for the value of the property so selected, when it is with- 
held from her by the officers; and, second, whether such mar- 
ried woman can also maintain an action for the value of prop- 
erty, sold by the officer, which is exempt from execution by 
the terms of the ninth section. 

The eleventh section is as follows: “ Each head of a fam. 
ily, at his election, in lieu of the property mentioned in the 
tirst and second sub-divisions of the next preceding section, 
may select and hold, exempt from execution, any other prop- 
erty, real, personal or mixed, or debts and wages, not exceed- 
ing in value the amount of three hundred dollars.” 

Section 12. “It shall be the duty of the officers to apprise 
such person of his right to make such selection ; and the same 
proceedings as to the selection, appraisement and sale of such 
property, shall be had as provided with reference to the celee- 
tion, appraisement and sale of working animals, in the thir- 
teenth and fourteenth sections of this act.” 

Section thirteen provides the manner of selecting, ap- 
praising and selling the working animals declared to be ex- 
empt by the second clause of the ninth section. 

Section fourteen is as follows: 

Section. 14. “ When the articles specified in the last prece- 
ding section shall belong to a married man and he, at the time 
the execution is levied or at any time before the eale under it, 
has absconded or absented himself from his place of abode, his 
wife may claim the said articles, and receive the same from 
the officer, and may, if the said articles are taken or withheld 
from her, in her own name, sue for and recover the same, or 
the value thereof ; and in such snit shall not be required to 
give security for costs.” 
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The thirteenth and fourteenth sections appear for the first 
time in the Revised Statutes of 1845, and in the order observed 
in the General Statutes of 1865. The eleventh and twelfth 
sections were enacted in 1847. The plaintiff could acquire 
no right to make the selection provided for in the eleventh sec- 
tion, by reason of anything contained in the fourteenth sec- 
tion, as that section, by its terms, relates only to the working 
animals mentioned in the “last preceding section,” that is, 
the thirteenth section. It is evident, however, that the legis- 
lature intended, in the enactment of the eleventh and twelfth 
sections to confer upon the wife, when abandoned by her hus- 
band, all the rights secured to him, by those sections. Other- 
wise, there would have been no propriety in making any ref- 
erence whatever to the fourteenth section, in the twelfth sec- 
tion. No provision is made in the fourteenth section as to 
the mode of selecting, appraising or selling, the working an- 
imals mentioned in the thirteenth section ; but certain “ pro- 
ceedings” are authorized by the fourteenth section, with ref- 
erence to the working animals mentioned in the thirteenth 
section, which the twelfth section declares shall be had, with 
reference to the selections allowed to be made, by the eleventh 
section. 

It must be confessed that this meaning is not expressed in 
the twelfth section with any very great degree of perspicuity, 
but a liberal interpretation is always to be indulged in con- 
struing statutes exempting property from execution. (Megehe 
vs. Draper, 21 Mo., 510.) The instructions given by the court 
below, on this point, are in harmony with the views here ex- 
pressed. 

On the second point, the court below ruled, that the plain- 
tiff was entitled to recover the value of certain articles of 
household and kitchen furniture, sold by the defendant, Dill, 
under execution against her husband, who had absconded, be- 
fore the levy, which articles were exempt from execution un- 
‘der the provisions of the ninth section. In this ruling, we 
think the Cireuit Court erred. 
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Such a construction of the fourteenth section cannot be sus- 
tained bythe most liberal interpretation which can legiti- 
mately be placed upon it. Since the levy in question, and since 
the institution of the present suit, the legislature has, by an 
amendment of the fourteenth section, passed March 3rd, 1873, 
conferred upon the wife, when the husband has absconded or 
absented himself from his place of abode, the right to claim 
all the articles exempted by the ninth section, except those 
appropriate only to the husband’s use, and to sue for and re- 
cover the same, or the value thereof, when withheld from her 
by the officer. Amendatory acts are sometimes viewed in the 
light of legislative interpretations and respected by the courts 
as such; but no such view can be taken of the act of 1873. 
Prior to the passage of this act, the wife’s right of recovery 
was limited to the working animals mentioned in the thir- 
teenth section, and to the articles allowed to be selected under 
the eleventh section. . Since the passage of this act, and by its, 
terms, the wife’s right, of claim and recovery, is limited to 
the articles exempted by the ninth section, with the excep- 
tion above noted, without any right of selection under the 
eleventh section, and without any reference to the thirteenth 
section ; the working animals there named, being included, of 
course, in the second subdivision of the ninth section. It will 
thus be seen that this act materially changes the scope of sec- 
tion fourteen, and cannot be regarded simply as a declaratory 
statute. 

The action was properly brought in the name of the State, 
to the use of the wife, but in consequence of the error com- 
mitted by the court, in its ruling as to the second point, the 
judgment which was for the plaintiff, will be reversed and 
the cause remanded ; the other judges concur, except Judge 
Vories, who is absent. 
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Lusurn H. McLaventin, Respondent, vs. First Nationan 
Bank or Kansas Crry, Missouri, Appellant. 


1. Injunction—Decree against one not party—Garnishment.—In a suit for in- 
junction a decree against one not made a party, is unauthorized. Nor will such 
a suit withous issue of execution or statutory process for attachment, warrant 
the summoning of garnishees. 


Appeal from Ray Common Pleas. 
John K. Cravens, for Appellant. 
Esteb & Shotwell, for Respondent. 
SHERWOOD, Judge, delivered the opinion of the court. 


It is unnecessary to do much more than make a statement 
of this case. 

The plaintiff brought his action against one Brown, to dis- 
solve a co-partnership, then existing between them under the 
name of Brown & McLaughlin, and to settle the partnership 
accounts, etc. Pending this litigation in the Common Pleas 
Court, the plaintiff applied in vacation to the judge of that 
court by petition entitled as of the cause then pending, and 
referring thereto, praying, for certain grounds therein set 
forth, that Brown be enjoined and restrained “ from drawing 
any money or deposit by him made in the name of J. G. 
Brown, or Brown & McLaughlin, with or in any bank, or 
other persons, and also enjoining and restraining any bank, 
or the officers thereof, or other persons, from paying any 
money or deposit to said Jno. G. Brown, and especially the 
First National Bank of Kansas City, Missouri, until the final 
termination of said cause, ete.” Without any notice to the 
First National Bank, and without its being made a party to 
the proceeding, an injunction, as prayed, was granted, directed 
‘to Jno. G. Brown alone, enjoining him from removing any 
deposit or money made by him in his individual or in the 
firm name, belonging to said firm, and also “enjoining and 
restraining any bank or the officers thereof, or other persons, 
from-paying any of said money or deposits to said Jno. G 
Brown; and especially the First National Bank of Kansas 














ST. JOSEPH. 


McLaughlin v. First Nat. B’k of Kas. City, Mo. 








City,” etc., ete. It was also ordered that a copy of the restrain- 
ing order be served on the present defendant, which was done 
accordingly, in February, 1872. 

In June, 1873, another copy of the restraining order accom- 
panied by a summons, but without any petition, was issued 
from the court. The summons was directed to the sheriff of 
Jackson county, commanding him to “summon the First Na- 
tional Bank of Kansas City, Missouri, to be and appear, etc., 
to answer the petition of Lilburn H. McLanghlin for injune- 
tion heretofore served on you, in the case of said McLanghlin 
vs. Jno. G. Brown, et al.; and to show to the court the 
amount of money or property belonging to the said John G. 
Brown, heretofore restrained, in your possession,” etc., ete. 
These papers were duly served. 

At the next term the plaintiff filed certain interrogatories, 
such as are usually propounded to garnishees. These inter- 
rogatories were entitled Lilburn H. McLaughlin vs. The First 
National Bank of Kansas City, and this is the first paper in the 
record thus entitled. The Bank answered under oath, show- 
ing the possession of a certain sum of money deposited by 
3rown, and this was undenied until the next term, when it was 
denied by a plea entitled “Lilburn H. McLanghilin vs. Jno. 
G. Brown, and The First National Bank of Kansas City, Mo., 
as garnishee on injunction of said Jno. G. Brown.” There 
being no further appearance on the part of the Bank, a trial 
was had on the answer to the interrogatories and the plea 
thereto, and a judgment rendered for a sum far in excess of 
that admitted to be due. 

This judgment was rendered in a cause entitled “ Lilburn 
H. McLaughlin vs. The First National Bank of Kansas City, 
Mo., by injunction.” Upon what ground this judgment is 
rendered, the record does not declare; nor is it material to 
know. It is sufficient to say that the above recited proceed- 
ings are wholly unauthorized by law, and that the court never 
acquired any jurisdiction to render any judgment whatever 
against the defendant. . 
The judgment is reversed ; the other judges concur. 
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» 
Emm D. Horrnavs, et al., Respondents, vs. Coartes Horn- 
BostLE, Appellant. 

1. Equity—Bill to enjoin execution sale—Plaintiff in execution made sole defend- 
ant.—Where property is seized on execution, a bill to enjoin the sale which 
makes the plaintiff in execution the sole defendant, is as effectual as though 
the officer were made party defendant, and included in the decree. 

9. Married woman may hold personal property exempt from execution, and without 
trustee.—In equity a married woman may hold personal property to her sole and 
exclusive use,without the intervention of atrustee, and will be protected therein 
against the claim of the husband and his creditors, where the deed is not 
made in frand of their rights. And her right is not in any wise limited to 
stocks, etc., referred to in 3 19, ch. 94 Wagn. Stat. p. 936. And such gift from 
a third party will not be affected by the insolvency of the husband. 

The property may be given by parol. But proof of the gift must be clear and 
positive, and free from any suspicion of fraud. 


Appeal from Buchanan Circuit Court. 
Judson, Barnard § Molter, for Appellant. 


I. By the common law, the husband, by marriage, acquired 
an absolute title to all personal property belonging to the 
wife, and to all personal property subsequently acquired by 
the wife during coverture. (Reeves Dom. Rel., 1.) 

The common law has been modified by the statute exempt- 
ing from attachment or levy of execution for the sole debts 
of the husband, the rents, issues and products of the real es- 
tate of any married woman (Wagn. Stat., 935, § 14); also 
personal property consisting of stocks and bonds, given by a 
parent to a daughter. (Wagn. Stat., 936, § 19; Fiske vs. 
Wright, 47 Mo., 351; Woodford vs. Stephens, 51 Mo. 443.) 
But the modification extends no further. 

II. There is no pretence in plaintiffs’ petition, and no tes- 
timony at the trial, of the creation of a trust. They claim 
the property levied upon as the separate property of the wife, 
on the sole ground of the naked gift of $600 given to Mrs. 
Holthaus by Henry Lipps in 1870, when the business was 
first entered upon. The testimony does hot show a state of 
facts from which a trust can be implied. 

IIT. While this is iu form an equitable action by the wiie 
to protect her separate estate from her husband’s creditors, the 
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evidence shows it to be In fact an effort on the part of the 
husband to secrete and protect his own earning from the 
payment of his debts. 


F. T. Ledergerber and Bennett Pike, for Respondents. 


I. A trust may be created by parol. (6 Bush., [Ky.] 328; 
2 Mete., [Ky.] 509; 37 Barb., 49; 3 Paige Ch., 440; 9 Ind., 
347; 44 Mo., 132; Sto. Eq. Jur., [ed. of 1873] § 972, referred 
to in 46 Mo., 117; 23 Iowa, 577.) 

II. The fact that the wife employed her husband in the 
business being fully explained, is no longer in the case s0 as 
to affect plaintiff's right. (83 N. Y., 418; 44 Mo., 343; 6 
Penn., 383.) 

III. The agreement is good, unless it be shown to be frand- 
uient. (51 Ill, 417; 39 Barb., 61; 47 Penn., 220, 227; 50 
Id., 266 ; 65 Id., 191.) 

In equity the intervention of trustees is not necessary to 
the validity of a gift from husband to wife, (46 Mo., 81); and 
such gift may be made by a third party, notwithstanding the 
insolvency of the husband (8 Paige Chy., 167); and may be 
used in business for which he may be her agent, ete. (33 N. 
¥., 518.) 


Hoven, Judge, delivered the opinion of the court. 


The complainants are husband and wife, and obtained, in 
the Circuit Court of Buchanan County, an injunction perpetu- 
ally restraining the defendant from proceeding to sell under 
an execution in his favor, and against the husband, certain 
personal property claimed by the wife, as her separate estate. 

It appears from the record, that the complainants were 
married in 1862, and lived in Atchison, Kansas, and that the 
husband, who was a baker and confectioner, was then pos- 
sessed of considerable real estate and personal property ; that 
in the year 1870 he failed in business, and after surrendering 
all his property, real and personal, for the benefit of his cred- 
itors, was still in debt to the amount of twenty-five hundred 
dollars, and being without the means of supporting his family, 
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his wife, Mrs. Holthaus, who then had three children, went 
to the house of her step-father, Henry Lipps, in Atchison, 
who provided for them until March, 1870, when he purchased 
and put her in possession of a bakery, confectionery and ice- 
cream saloon in the city of St. Joseph. This property, which 
was all personal, cost about seven hundred dollars. 

At the time of this gift to his step-daughter, Lipps, who 
knew that her husband was in debt and insolvent, was care- 
ful to inform them both that it was intended as a provision 
for the support of Mrs, Holthaus and her children, and was 
for her separate use and benefit, and that neither the prop- 
erty, business nor profits should ever be claimed, interfered 
with, managed or controlled by the husband. This arrange- 
ment was acquiesced in by the husband, and the purchase 
was made with that understanding, and he afterwards worked 
in the bakery for his wife, and received a stipulated sum for 
his services, no part of which earnings of his went into the 
business conducted by her. These facts distinctly appear, 
and are not contradicted. 

Soon after his failure, Holthaus executed, jointly with his 
former partner, a note to the defendant, for the sum of one- 
hundred and forty dollars, for goods purchased by them in 
their business, several years previously. Sometime in June, 
1871, the defendant obtained judgment against the complain- 
ant, Emilie Holthaus, on this note, and in August following 
had an execution issued and levied upon a portion of the 
property given, as before stated, to Emilie D. Holthaus, by 
her step-father, Lipps. The defendant offered no testimony. 


No questions as to pleadings or evidence are saved in the 
record, and the case comes before us solely on the propriety 
of the decree awarding the perpetual injunction. 

A court of equity is undoubtedly the tribunal to which a 
married woman should appeal for the protection of her sepa- 
rate estate from the creditors of her husband, and a decree 
against the plaintiff in the execution, as sole defendant, would 
be as effectual as though the officer having the process had 
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been made a party and included in the decree. (Olin vs, 
Hungerford, 10 Ohio, 269.) 

It is contended by the appellant, that the property levied 
upon was subject to seizure and sale under the execution 
against the husband, by reason of the common law rule, that 
the husband, by marriage, acquires an absolute right to all 
the personal property in possession, belonging to the wife, 
and all subsequent acquisitions by her of choses in possession. 

The statute exempts from levy under execution against the 
husband, except for debts contracted by him for necessaries 
for his wife and family, the rents, issues and products of her 
real estate, and all moneys and obligations arising from its 
sale, and any stocks and bonds of any kind, given by a parent 
to a danghter, together with the proceeds thereof. These 
exemptions include only such personalty of the wife as would 
not be entitled to protection in equity, and which would not, 
but for such enactment, be secured to the wife against the 
claims of the husband, or his common law right to reduce the 
same to possession. 

It is plain that the property seized in this case does not 
fall within any of these statutory exemptions, and it is argued 
that it is therefore subject to a sale as the property of the 
husband. But it must be remembered that it isan established 
doctrine of courts of equity, that a married woman is capable 
of taking personal estate, to her own separate and exclusive 
use, and that such property will be protected against the 
marital rights and claims of the husband, and of his creditors 
also. (Woodford vs. Stephens, 51 Mo., 447; 2 Sto. Eq., §§ 
1378, 1380.) 

Nor is it necessary that such property should be either con- 
veyed or transferred to a trustee to hold for her. Though it 
should,in fact, be in the hands of the husband, he will be held 
to bea mere trustee for her. (2 Sto. Eq., § 1380.) Nor need 
the creation of such estate in personalty be evidenced by writ- 
ing, as in the case of land. While prudence would dictate that 
it should be so evidenced, and public policy might seem to 
require it, yet, as the law now is, a separate estate in personal 
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property may be created in a married woman, by a parol gift. 
(Finley and wife vs. Roll, 2 Mete., [Ky.] 509: Walton vs. 
Broaddus, 6 Bush., 328.) Iu every such case, however, the 
proof must be clear and positive, and free from any suspicion 
of a fraudulent combination for the concealment of the hus- 
band’s property from his creditors. The indebtedness and 
insolvency of the husband, however, are matters of no mo- 
ment, when the gift is clearly shown to have proceeded from 
a third person, and not indirectly from him. These facts 
furnish the very best reason for creating such estate and fre- 
quently constitute the only reason for such donations from 
generous relatives and friends, for the benefit of wives of un- 
fortunate, or improvident and dissolute husbands, and their 
children. Genuine beneficence of this kind there is every in- 
ducement to encourage and uphold. It is partly from such 
considerations as these, that what is known as the wife’s 
equity to a settlement, arises, when she receives personal 
property during coverture, without any limitation to her sepa- 
rate use. (Wickes vs. Clark, 8 Paige, Ch., 161.) 

The gift, in this case, having been clearly established to 
have been made for the separate use of Mrs. Holthaus, by her 
step-father, and the husband having agreed to so regard it, 
before and at the time of the gift, and having ever since ac- 
quiesced in it, and as it does not appear that the character 
impressed upon this property at the time of its acquisition, 
has, at any time since, been lost or in any way altered, it is 
our duty to preserve its enjoyment to her, according to the 
terms of the gift. 

The decree of the Circuit Court will therefore be affirmed ; 
all the judges concur except Judge Vories, who is absent. 
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Jona A. Brerz, Respondent, vs. Wirtram M. Maryey, 
Executor oF Jonn Brerz, Dec’p, for Appellant. 

1. Wills—Dower, devise in liew of—Acceptance or rejection by widow.— 
—Where a will contains a devise to the widow, in lieu of dower, under our 
statute concerning dower, (Wagn. Stat., 541, 3 16) no acceptance of the 
devise is required; if nothing is done within a year after probate, the law pre. 
sames her acquiescence ; but she may, at any time within the year, reject the 
will. p 

As our law does not provide for her acceptance or election, such acceptance or 
election, if made, would amount to nothing, and she could, at any time within 
the year, reject the will, notwithstanding. And even where the will, in terms, 
requires “an acceptance” of its provisions, the rule is the same. 


Appeal from Buchanan Circuit Court. 
B. R. Vineyard, with 2. H. Vories, for Appellant. 


I. The will required an election, and when the widow elee- 
ted to take under the will it provided that the bequest should 
“be in lien of her dower in the whole estate” of the de- 
ceased. (Pemberton vs. Pemberton, 29 Mo. 408 ; Brant’s Will, 
40 Mo., 277 (at bottom); 2 Sto. Eq. Jur., § 1075—1123 and 
eases cited; Wagn. Stat., 541, §§ 15, 16.) 

II. The status of the rights of the widow under the will 
and in the estate of her deceased husband, was fixed when 
she elected to take under the will, and could not be changed 
by a subsequent renunciation of the provisions of the will. 

There is no frand or mistake set upor shown. She elected 
with full knowledge of the facts, and she is bound by that 
election. If she elected rashly, it was her fault, not that of 
the law. (Davis vs. Davis, 11 Ohio St., 386.) This case, de- 
cided in 1860, is directly in point. (Light vs. Light, 21 Penn. 
St., 407; Van Orden vs. Van Orden, 10 Johns., 30; Brant’s 
Will, 40 Mo. 277.) 

III. It is true that the widow, under the statute (Wagn. 
Stat., 541, § 16), might have withheld her election for any 
time short of a year after the probate of the will; but the 
statute did not design to give her the right of accepting and 
rejecting the provisions of the will as many times as she saw 
fit during that year. It was the intention of the legislature 
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to give her ample time to ascertain the condition of the estate, 
and the nature of the bequest to her, before compelling her to 
decide whether she would choose the bequest or reject it; but 
when she once made her election, unless she was imposed up- 
on or acted through mistake, it was designed that her elec- 
tion should be final. (Davis vs. Davis, 11 Ohio, 386; Light 
vs. Light, 21 Penn. St.,407; Van Orden vs. Van Orden, 10 
Johns., 30.) 


Tutt, with Loan, for Respondent. 


I. John Bretz, by his will, could not nullify the provisions 
of the statute. The statute allowed her twelve months after 
the probate of the will, in which to renounce the provisions of 
the will in her behalf. 

The law secured her this right of renunciation for twelve 
months after the probate ofthe will, and this right under the 
law, cannot be abridged by any conditions that her husband 
might insert in his will. 

As a matter of law, she took her dower under her husband’s 
will, unless she renounced the provisions made for her within 
one year. But if within one year she elected to renounce the 
provisions made for her, she was then entitled to her dower 
under the law. (Watson vs. Watson, 28 Mo., 300.) 

If. There was no consideration for the acceptance obtained 
from her by Matney. 

Ill. Nor is there sufficient to work an estoppel in pais. 
There is no evidence in the record to show that the estate of 
Bretz, or of any one interested in it, would be prejudiced by 
allowing Mrs. Bretz to disregard it. No burdens would be 
cast upon the estate or them, that were not imposed upon 
them before it was executed, and they have given nothing 
to be relieved of the burden. 

To establish an estoppel in pais, there must be some act or 
admission inconsistent with the claim set up, action by the 
parties, upon such act or admission, and injury resulting there- 
from if such act or admission be allowed to be disregarded. 

These elements do not concur in thiscase. (See Taylor vs. 
Zepp, 14 Mo., 482 ; Newman vs. Hook, 37 Mo., 207.) 
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Napton, Judge, delivered the opinion of the court. 


This case involves the construction of the will of John 
Bretz, and of our statutes concerning Wills and Dower. 

That portion of the will of Bretz concerning his widow is 
this: “It is my will that my wife, Julia Ann, may keep all 
that portion of the tract of land upon which I live, that lies 
east of the road running north through said tract, which will 
be about thirty-five acres, including all the buildings, so long 
as she remains my widow, or so long as she may live, but 
whenever she should marry again, or whenever she should die, 
then my executors shall take possession of it and sell it, as any 
other land. In addition to the thirty-five acres of land just 
mentioned, it is my will that she shall have $1,000, to be paid 
to her in three annual instalments. She is, however, to com- 
mit no waste upon the premises, and is to pay the taxes 
promptly that may be assessed against it. The use of the 
thirty-five acres of land and the $1,000, above mentioned, are 
to be in lien of dower in my whole estate, which she is requi- 
red to relinquish before she is authorized to keep the land 
above mentioned, as well as the one thousand dollars men- 
tioned; but should she decline accepting the foregoing be- 
quest or proposition, then, it is my will that she may select 
and take a child’s part, which, however, is to be in lieu of dow- 
er as before mentioned. In either case, she shall be required 
to file her acceptance in the Probate Court within one year 
after my death, or before she can inherit anything.” 

This will was probated 25th June, 1873; on the 23rd July, 
1873, Julia A. Bretz filed the following writing: 

“To the Hon. J. P. Pettigrew, Judge of the Probate Court 
of Buchanan county. You are hereby notified, that I hereby 
accept the bequest and legacy made to me by my late husband, 
John Bretz, in his last will and testament, filed for probate in 
your office, which said bequest and legacy embrace the use of 
the home place, of thirty-five acres, of said Bretz, during my 
natural life or widowhood, and a gift of $1,000, to be paid in 
three equal annual instalments, and in consideration of said 
bequest and legacy, I hereby accept the terms and conditions 
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of said bequest and legacy so made in said will, and hereby 
relinquish all my right of dower, and all other claims of whatso- 
ever kind I might have in said estate of said John Bretz, de- 
ceased, under the laws of the State of Missouri, as his widow. 
In witness of all which, I have hereunto set my hand and geal, 
this 23rd July, 1873. Julia A. Bretz.” 

In November, 1873, the widow filed in the Probate Court, 
her non-acceptance of the will, and elected to take a share in 
the estate of her deceased husband, equal in all things to her 
dower interest in said estate. This was within the year, and 
her right to renounce the will was allowed, notwithstanding 
her previous acceptance ; and the only point in the case is 
whether the court did right in allowing her renunciation of 
the will, after she had accepted its provisions ; the renunciation 
having been made within the year, in accordance with the 15th 
and 16th sections of the act concerning Dower. (Wagn. Stat., 
541.) 

The 15th section declares, that “if any testator shall, by 
will, pass any real estate to his wife, snch devise shall be in 
lieu of dower out of the real estate of the husband, whereof 
he died seized, or in which he had an interest at the time of 
his death, unless the testator, by his will, otherwise declared.” 

By the 16th section it is provided, that “in such case the 
wife shall not be endowed in any of the real estate whereof 
her husband died seized, or in which he had an interest at the 
time of his death, unless she shall,. by writing, duly exeeuted 
and acknowledged, as in cases of deeds for land, and filed in 
the office of the court in which the will is proven and re- 
corded, within twelve months after the proof of the will, not 
accept the provisions made for her by said will.” 

Under our statute, no acceptance by the widow is required ; 
if nothing is done within the year by her, the law presumes 
her to have acquiesced. But she may, at any time within the 
year, reject the will. 

In this case the rejection of the will is formally made 
within the time fixed by the statute. 
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The only objection to this renunciation is, that the widow 
had previously entered, in the Probate Court, a formal accep- 
tance of the provisions of the will. No such acceptance was 
required by our statute, nor wasany election between the will 
and the law to be made. Onr law says, the widow shall be 
presumed to acquiesce in her husband’s will, unless within 
twelve months after its probate she chooses to renounce. 
The year is given to her to renounce, for reasons which are 
obvious. Her acceptance, however repeated, amounts to noth- 
ing. She has a year within which to make up her final in- 
tention, and there is nothing in our statute to deprive her of 
this right. 

The case of Davis vs. Davis, 11 Ohio, 386, is relied on to 
show that an election, once made by a widow, is irrevocable. 
This case was decided under a statute of Ohio, essentially dif- 
ferent from ours. The judge who delivered the opinion of 
the court segms to assume that under the Ohio statute, the 
widow had a year within which to make an election, and, 
therefore, decides that when such election was once made, in 
the form prescribed by law, without fraud or imposition, such 
election was binding on the widow. 

The statute of Ohio required the officers to explain to her 
the provisions of the will and her rights underit. Under our 
law, no form of acceptance of a will is prescribed, nor is any 
explanation of the will required. 

And the case of Light vs. Light (21 Penn. St., 413) is re- 
ferred to as supporting the position, that an election bya 
widow to take under the will of her husband is an estoppel 
against her claiming dower, and that such election is binding 
on her, there being no fraud. 

We do not assume to controvert the propriety of these de- 
cisions, under the statutes of the States where they were made, 
but our statute gives the widow twelve months within which 
she can reject her husband’s will, and requires no formal elec- 
tion between the will and the law; and, we suppose, she is 
entitled to the twelve months allowed her by statute, although 
she may formally accept the will every day in the year pre- 
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vious to the last. Such acceptance is purely voluntary, and 
made within the period during which our statute holds her ir- 
responsible for her acts. 

Nor can the will of the husband impose an obligation which 
the law does not impose. Our statute is designed to confer 
privileges on widows denied to men ; and these privileges are 
conferred to prevent impositions upon them through their zg- 
norance of law or the promptings of impulsive affection. 

The case in Pennsylvania seems to be based on the maxim 
that ignoraniia legis neminem excusat ; but this maxim our 
statute ignores or suspends, in regard to widows, for a defi- 
nite period after the death of their husbands. 

Judgment affirmed ; the other judges concur. 
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Taomas D. Evans, Plaintiff in Error, vs. Luraer T. Forr- 
man, Defendant in Error. 


1. Promissory note, alteration of—ZIntent of party making, immaterial—Raii- 
fication, etc. —A material alteration in a note by one of the parties, as by add- 
ing the words “after due, ten per cent.,” will release a party not ratifying or 
consenting to the change. And the rule holds even though the alteration be 
made with honest intent, in order to conform the note to the agreement of the 
parties. The alteration vitiates the note regardless of the intention. 

2. Promissory note—Payments on after alteration—Hfect of.—Partial pav- 
ments after the alteration of a promissory note, and with full knowledge of 
the fact, will be held as a ratification of the change. 

3. Promissory note—Alteration made in presence of party his own act, when.— 
An alteration made in the presence and with the consent of a party thereto 
will be held, in law, as his own act. 


Error to Linn Circuit Court. 

C. W. Bell, for Appellant, cited in argument 2 Pars. Bille 
& N., pp. 570, 571; Hervey vs. Hervey, 15 Minn., 357; 
Nevins vs. DeGrand, 15 Mass., 436; Kountz vs. Kennedy, 63 
Penn. St., 187; Drakes vs. Fray, 7 Bush Ky., 273. 

George W. Easley, with Alex. W. Mullins, for Defend- 
ant in Error, cited in argument, 1 Greenl. Ev.,§ 563 ; 2 Pars, 
29—voL. Lx. 
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Notes & B., 545; Haskell vs. Champion, 30 Mo., 136; Brit 
ton vs. Dierker, 46 Mo. 591; Holmes vs. Trumper, 22 Mich., 
427; 7 Am. Rep., 661; Whitmer vs. Frye, 10 Mo., 348; Ful- 
mer vs. Seitz, 6S Penn. St., 237. 


Suerwoop, Judge, delivered the opinion of the court. 


Action on promissory note. Plea, non est factum, accom- 
panied by special and explanatory statement to the effect that 
the note was signed by defendant as surety of his co-de- 
fendant Johnson, and that after issue the instrument received 
an unauthorized alteration by the addition thereto of the 
words ; “after due 10 per cent.” Suit discontinued as to ma- 
ker Johnson. There was no denial of the allegation of the 
petition that certain payments on the note sued, had been 
made by the defendant. 

The reply alleged that the note, by mistake, was not drawn 
in accordance with the intention of parties ; that the corree- 
tion was made in conformity to such intention, and that 
defendant, when made aware of, ratified the act. 

There was evidence in support of the plaintiff's and of the 
defendant’s allegations; that of the former showing that, 
discovering the aileged mistake, plaintiff had mentioned the 
matter to the maker, who, in the absence of the surety, and 
in good faith, had added the additional words, and that, be- 
ing informed of the alteration, defendant had approved thereof 
and promised to pay and offered land in payment of the note. 

It would be a hopeless task to endeavor to reconcile, and a 
fruitless one to even compare the numerous conflicting decis- 
ions, and oftentimes fine spun distinctions, of which the alter- 
ation of promissory notes and the legal consequences flow- 
ing therefrom, have been the prolific theme. 

This court, in the case of Haskell vs. Champion (30 Mo., 
136) became the enunciator of a doctrine, on this point, which 
for freedom from embarrassing complications, facility of its 
application, and as preventing frand even in its incipient sta- 
ges, by putting an absolute interdict on all unauthorized tam- 
perings—placing thereby the holders of paper under the 
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strong bonds of pecuniary self-interest to keep it entirely in- 
tact—commends itself to our cordial approbation, 

Judge Scott, in delivering the opinion of the court in that 

ease, remarks with much force: “As the natureand purposes 
of contracts require that they should pass to the hands of those 
who are interested in altering them, to the prejudice of those 
who execute them, and as the facilities for making alterations 
are numerous and the difficulty of proving them great, all 
means should be employed to impress on the minds of those 
who are in possession of such paper a sense of its inviolabil- 
ity.” 
‘The Supreme Court of Pennsylvania, has pursued in this 
regard, the same line of decision as our own court. In Moore 
vs. Lessee of Brickham & West (4 Binn., 1) it is said: “With- 
out the consent of all parties, the most trifling alteration can- 
not be made.” 

In Marshall vs. Gongler, (10 Serg. & R., 164), the question 
at issue was whether the witnesses had put their names to thie 
original bill by the procurement of the obligee, and in the ab- 
sence of the obligors, or did they intend to put their names 
to the assignment to authenticate that, and by their own mis- 
take. or the mistake of the obligee, subscribe their names to 
that they never designed to attest; and there the appellate 
court condemned the charge of the lower one, which told the 
jury in substance that if the names of the witnesses were pro- 
cured to be put to the note by the obligee, with a fraudulent 
intention, with design to injure, etc., it would avoid the note, 
but the note would not be void if the procurement of their 
signatures was without such intent, remarking: “ But such is 
not the law, for whether there was a design to defraud or not, 
however the act might be done in ignorance and in innocence, 
still this falsified authentication of the instrument would avoid 
it.” 

In Miller vs. Gilleland, 19 Penn. St., 119, speaking of these 
alterations, the court says, * * *; “To tolerate an at- 
tempt to reform a security by the rash and it may be secret 
act of the creditor, would change the position of the debtor 
and subject him to risk and trouble which onght not to be im- 
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posed on him. It would compel him to encounter the perils 
of parol proof, not only to establish the fact of alteration, but 
to show what the instrument was; and that done, to meet the 
creditor’s proof of bona fides.” 

To the same effect are Neff vs. Horner, (63 Penn. St., 327 ;) 
Fulmer vs. Seitz (68 Penn. St., 237), and are on all fours with 
the case at bar. 

In Fulmer vs. Seitz. just cited, the case of Kountz vs. Ken- 
nedy, 63 Penn. St., 187, relied on by plaintiff, is spoken of 
thus: “ That case is a very close one, and was decided doubt- 
ingly on its peculiar circumstances, one of our number ex- 
pressly dissented and I gave my own assent with hesitation.” 

In England and New York, the rule, that a material alter- 
ation vitiates, whether done innocently or fraudulently, pre- 
vails. (Warrington vs. Early, 2 Ellis & B., 763; Gardner vs. 
Walsh, 5 Ellis & B., 82, [overruling Cotton vs. Simpson, 8 
A. & E., 13]; Chappell vs. Spencer, 23 Barb., 584, and cases 
cited ; Woodworth vs. Bank of America, 19 Johns., 391.) 

{t will be observed that the cases just cited do not proceed 
to the length of those in Pennsylvania; but the latter are 
thought to assert the better, as they certainly do the safer, doe- 
trine. 

The alteration in the note sued, having been made in the 
presence and with the privity of the plaintiff, must be receiv- 
ed in the same light as to the results consequent therefrom, as 
though done with his own hand. (Miller vs. Gilleland, and 
Neff vs. Horner, supra.) 

It has not been intended by the foregoing remarks to give 
any intimation as to what the effect would be, were the altera- 
tion a result purely accidental, or caused by a stranger’s 
spoliation. But it is designed distinctly to assert that if mis- 
takes do arise in the preparation of written instruments, that 
aside from consent of all parties interested to the needed cor- 
rection, the courts of the country, alone, can furnish adequate 
redress; and that we will not give sanction or countenance to 
the attempts of an interested party to effect by his own hand 
the desired reformation ; as an honest blunder of this sort, if 
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upheld in one instance, might necessitate sanctioning an alter- 
ation having that appearance, but which from the infirmity of 
human testimony, might be grossly otherwise. 

Under the issue raised by the pleadings, the only material 
question left to the triers of the fact was that presentéd by 
the first instruction given for the plaintiffs and by the first and 
second instructions given for defendant, embodying the theory 
that though the surety gave no prior authorization to the ad- 
dition of the words “ after due 10 per cent.,” yet if having 
full knowledge of the alteration, he yielded assent thereto, this 
would be equally as binding as if consented to in the first in- 
stance, and that in the absence of any such ratification the 
note as to him was void. 

These instructions placed the matter at issue with unexcep- 
tionable fairness before the jury. 

As to those instructions, asked on the part of the plaintiff, 
to the effect that although the note was altered without de- 
fendant’s knowledge or consent, yet, if the change was made 
in order to conform the contract to what all the parties had 
agreed, and without any fraudulent intent, such alteration 
would not invalidate the note, they were properly refused ; 
and the principle asserted in them has been condemned in our 
previous remarks, as well as in the cases cited from Pennsylva- 
nia. But there was an error committed in the trial of this 
eause which we cannot regard as altogether “harmless.” The 
court refused to instruct the jury that the pleadings admitted 
that the defendant had made certain payments on the note. 
The plaintiff had a right to demand that the jury be told just 
what the parties had admitted of record. This admission was 
an important one, constituting a link in the chain of plaintiff's 
evidence, which, if supplemented by sufficient testimony 
showing such payments to have been made with full knowl- 
edge of the alteration, would have made out his case. It may 
have been that the verdict would have been unchanged, had 
the second instruction, stating the admission, been given ; but 
this is a matter beyond the range of possibility to determine. 

Therefore, the judgment will be reversed and the cause 
remanded. All concur, except Judge Vories, absent. 
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Samvet S. Born, ef al., Respondents, vs. ALFRED Jones, et al., 
Appellants. 


1. Sheriff's sale—Combination of bidders will not vitiate unless designed to de. 
press bids.—Judgment creditors may agree among themselves that one of their 
number shall at the execution sale bid for all, and for an amount sufticient to 
indemnify themselves. Andsuch a combination will not vitiate the sale unless 
made for the purpose of depressing the bids. 

2. Evidence—Declarations of vendor of personal property after sale— When com- 
petent as against vendee.—Tie declarations of a vendor of personal property 
made by him while in possession after sale, are receivable against the vendee, 
as part of the ves geste, to make out a case of fraud against his creditors. 

8. Evidence—Combination of parties to a deed to defeat creditors——Declarations 
of grantor after date of deed— Competent as against grantee, ehen—Combina- 
tion must be shown, etc.—Generally the declarations of a grantor, made after 
the execution of his deed, cannot be made use of to defeat it; but the rule is 
otherwise where the parties to the instrument have entered into a common 
scheme to hinder and delay the creditors of the maker, and the declarations 
are made by the grantor while engaged in the prosecution of that plan. But 
in such case the common design and undertaking must first be proved by evi- 
dence aliunde, before his declarations are admissible. The fact that the gran. 
tee subsequently assents to and joins in the fraudulent undertaking, will not 
render such declarations of the grantor, made prior to their confederation, 
competent to overthrow the deed. 

4. Fraudulent conveyances— Transfer of all one's property except that exempt from 
execution—Presumplion arising from,—The fact that one being heavily indebted 
conveys away all his real and personal property, “except such as is exempt 
from sale under execution,” is a circumstance tending to show fraud in the 


grantor, 
Appeal from Ray Circuit Court. 


This suit seems to have been commenced on the 25th day 
of October, 1867, and afterwards taken, by change of venue, 
to the Cirenit Court of Ray county, and was there tried on 
an amended petition. 


Hall & Oliver Vories and others, for Appellants. 


I. Statements made by a party after assignment are not ad- 
missible to affect the title of the assignees. (Stewart vs. 
Thomas, 35 Mo., 202; Enders vs. Richards, 33 Mo., 598; Gar- 
land vs. Harrison, 17 Mo., 282.) The admissions of a gran- 
tor in a deed of trust, after its execution, are admissible in 
favor of the cestud gui trust, though not against him; and 
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such admissions are not competent against the grantee or as- 
signee. (McLaughlin vs. McLaughlin, 16 Mo., 242; Wein- 
rich vs. Porter, 47 Mo., 293.) 

II. The deed from McGirk to Thomas J. Jones, for the 
land in controversy, under the deed of trust, was improperly 
excluded as evidence offered by defendant Jones, to prove his 
title. It was prima facie good until attacked for fraud. 
But the court pronounced it fraudulent and void before the 
evidence was heard, or any offer to impeach it. Tltis deed 
was dated September, 1869, and respondent’s amended peti- 
tion was not filed until 1871. 

III. The evidence shows an agreement entered into on the 
day of the sale of the land by the sheriff, on the part of the 
respondents, to purchase the property by one for all, and to 
refrain from bidding, which operated to repress bidding, and 
was a fraud upon the debts. (Wooten vs. Hinckle, 20 Mo., 
290; Neal vs. Stone, 20 Mo., 294; Hook vs. Turner, 22 Mo., 
833 ; Stewart vs. Severance, 43 Mo., 322.) 


H. Wallace & John E. Ryland, with Doniphan & Garner, 
for Respondents. 


I. The declarations of Alfred Jones in regard to his son 
Thomas, whilst in California, after the date of the deed of 
trust, Juirly 23, 1863, were competent against Thomas J. 
Jones, in connection with the other evidence in the case, 
showing a conspiracy, or common purpose entered into be- 
tween Alfred Jones and Thos. J. Jones, or acquiesced in by 
Thos. J. Jones, to cover up the property of Alfred Jones and 
defraud his creditors. (Weinrich vs. Porter, 47 Mo., 293; 
Waterbury vs. Sturtevant, 18 Wend., 353; Cuyler vs. Me- 
Cartney, 33 Barb., 165 ; Peck vs. Crouse, 46 Barb., 151; Gam- 
ble vs. Jolinson, 9 Mo., 605.) 

II. The court below properly excluded the pretended deed 
made by Isaac M. McGirk, on the 9th day of September,” 
1869, as trustee, to Thomas J. Jones, for the lands in contro- 
versy, on private sale, during the pendeney of this suit and two 
years after the suit was commenced, not for cash, as author- 
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ized by the deed of trust, but for depreciated notes and 
choses in action, impeached as partly paid, and partly frandu- 
lent and fictitious, in this suit, then pending, to which both 
McGirk and Thomas J. Jones were parties and had answered. 
(O'Reilly vs. Nickerson, 45 Mo., 160, 165, 166; 1 Sto. Eq. 
Jur., §§ 405, 407; Murry vs. Ballon 1 Johns. Chy., 566; 
Stone & Warren vs. Connelly, 1 Mete., [Ky.] 655; Frem. 
Judg., 228; Cord Leg. Eq. Rights Mar. Wom., Ch. XLIV, 
p. 597, § 1043.) 

III. The pretence set up in the amended answer of defend- 
ants, Alfred Jones and Thomas J. Jones as to an alleged con- 
spiracy and combination at the sheriff’s sale, at which plain- 
tiffs purchased the lands, in November, 1855, to depress the 
price of the lands and stifle bidding, is entirely unsupported 
by the evidence. 

Plaintiff had a clear right to agree to bid on these lands, 
and make them bring the amount of their debts, or buy them. 
(Stewart vs. Severance, 43 Mo., 322.) 


Vortes, Judge, delivered the opinion of the court. 


3y the petition in this case, it is stated that in the vear 
1862, Alfred Jones was indebted to each of the plaintiffs as 
well as others, in varions sums of money, amounting in the 
aggregate to about two thousand dollars, for which said several 
sums he executed to the respective parties his several promis- 
sory notes; that in the latter part of the year 1863, suits were 
brought on said notes and judgments recovered thereon in the 
Lafayette Circuit Court, in the month of May, 1864; that 
after the rendition of said judgments, executions were duly 
issued thereon and delivered to the sheriff of Lafayette county, 
by virtue of which, said sheriff levied upon and seized, with 
other property, the following lands situate in said county, as 
the property of said Alfred Jones, to-wit: the west half of the 
south west quarter of section twenty-five, in township fifty-one 
of range twenty-seven, except twelve acres taken off thie east 
side thereof; also twelve acres of the west half of the south 
west quarter of said section; also twenty-eight acres off the 

















MAY TERM, 1875. 





Boyd, et al. v. Jones, et et al. 





west side of the east half of the sonth west quarter of said 
section; that afterwards said sheriff in due form of law, on the 
99nd day of November, 1865, sold said lands by virtue of said 
executions and levies, at which sale the plaintiffs became the 
purchasers of said lands, at and for the sum of $ —: that 
said sheriff thereupon executed and delivered to plaintiffs a 
deed to said land in due form of law. 

The petition alleges that on the 23rd day of July, 1868, the 
said Alfred Jones, with a view to defraud, hinder and delay 
plaintiffs and other creditors of said Jones, by his deed of that 
date, commonly called a deed of trust, conveyed or professed 
to convey to the defendant, Isaac M. McGirk, as trustee, said 
tracts of land, together with a large quantity of personal 
property, for the pretended purpose of securing the payment 
of certain debts or pretended debts therein stated to be due 
from said Alfred Jones to various persons therein named, to- 
wit: to Isham and Elizabeth Martin the sum of $850, with 
interest ; to Thomas J. Jones the sum of $5,350.00, by virtne 
of a wai alleged to be dated the 5th day of October, 1857; 
to Washington Talbott the sum of $715; to one Sades 
the sum of $200; and to one Russell the sum of $100; 
that said deed of trust was duly recorded and was executed, 
made and contrived by said Alfred Jones, to defrand, hinder 
and delay plaintiffs and other creditors of said Alfred Jones 
in the collection of their debts against said Alfred Jones, and 











to cover up his property from said creditors; that the intent 
to defraud was contrived by ineluding, in oni deed of trust, 
some real debts of said Jones, with other pretended and fic- 
titions demands against him, and thus to ineumber said land 
and property with some valid debts of an inconsiderable 
amount compared with the whole of the indebtedness named 
in the deed, intending at the time to pay the holders of said 

valid debts and get the same under the control of himselfand 
family, and keep the same, together with said fictitious debts, 
as apparent liens to cover said property so as to hinder and 
delay his real creditors, and thereby seeure the use and ben- 
efit of said property to himself without the payment of his 
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just debts; that there was, and is in reality, no such debt 
due from said Alfred Jones to Thomas J. Jones, as that de- 
scribed in said deed of trust, as a debt of $5,350.00; but that 
the same was gotten up as a device to cover up said property 
as aforesaid; that there was no consideration for said note; 
that Thomas J. Jones is 8 young man, ason of said Alfred, 
and controlled by him, and was at the time wholly destitute of 
means; that the debts named in said deed of trust as being 
due to said Washington Talbott, and to Isham and Elizabeth 
Martin were long since paid with the means of said Alfred 
Jones, through one William H. Day and other persons, and 
that a pretended and fictitious assignment, of the eluinis and 
judgments which had been rendered thereon against said Al- 
fred Jones, was, by the direction of said Alfred, made to said 
William H. Day, as trustee for the wife of said Alfred Jones, 
for the purpose of keeping said property covered by the ap- 
parent lien of said pretended debts after the same had been 
fully paid; that said Day had no interest in said debts, but 
was used by said Alfred Jones and wife for the purpose of 
covering up his property and withholding the same from his 
creditors; that the debts, named in said deed of trust, as be- 
ing due from said Alfred Jones to said Rucker and Russell 
were either originally pretended and fictitious, or have long 
since been paid by said Alfred Jones, and have been fraudu- 
lently assigned to said Day for the same purpose for which 
the assignment of the other debts were made ; that whatever 
just or real debts were named in, or secured by, said deed of 
trust have been fully paid as aforesaid; that the only debt 
named in said deed of trust which has not been paid, is the 
pretended debt of $5,350.00 to said Thomas J. Jones, which 
is pretended and fictitious. 

It is farther charged by the petition, that by the said deed 
of trust and other conveyances made by said Alfred Jones, 
about the same time, all the property of the said Alfred Jones 
subject to execution under the laws of this State, was con- 
vered away and covered up from plaintiffs and other credit- 
ors, leaving nothing in his name to satisfy the same or any 
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part thereof ; that the said Alfred Jones has always, since the 
making of said deed of trust, lived upon and enjoyed the nse 
of said land; that by virtue of the purchase of said lands by 
plaintiffs, they became the owners of and entitled to said land, 
or to the equity of redemption in and to the same, so far as 
there were bona fide debts provided for in said deed of trust. 

It is therefore prayed, that if there are any valid subsisting 
liens, upon said lands, by virtue of said deed of trust, plain- 
tiffs may be permitted to redeem said land by the payment of 
such debts, and that said deed, as to other fictitious creditors 
named therein, may be declared to be frandulent and void; 
and that the same be canceled so far as the rights of plain- 
tiffs are concerned, ete. 

The plaintiffs, before the filing of answers by defendants, 
dismissed their suit as to defendants Talbott, Rucker and 
Russell. 

The suit was removed to Ray Circuit Court for hearing, by 
change of venue. At the March term of the Ray Circuit 
Court, for the year 1872, the defendants, Alfred Jones, 
Thomas J. Jones and McGirk, each filed a separate answer to 
the petition. The defendant, Alfred Jones, in his answer ad- 
mitted his indebtedness to plaintiffs and others, asset forth in 
the petition, and also admitted the execution of the deed of 
trust to McGirk, as charged, but averred that said deed of 
trust was executed for the honest purpose of securing the just 
debts of said defendant, astherein named. The said answer 
then, after denying material allegations of the petition sets 
up, as a defense to plaintiffs’ action, that the plaintiffs associ- 
ated themselves together at the time of the sale of the lands 
by the sheriff, as charged by. plaintiffs, with the intention that 
one of their number should bid for said land for all of them, 
thereby to depress competition at said sale and thus to pro- 
cure said land at a mere nominal sum, and that they did thus 
bid for said land, and that the bid so made by them was the 
only bid made for said land at said sale ; that no opposing bid 
having been made the land was sold and conveyed to 
said plaintiffs, who thereby received no title to said Jand, ete. 
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Thomas J. Jones, by his answer, admits the execution and 
delivery of the deed of trust to McGirk, by his father, Al- 
fred Jones; but he avers that it was executed for the honest 
purpose of securing the just debts of said Alfred therein 
named. He denies all fraud and a]l other material allegations 
of the petition, and relies on the same alleged combination on 
the part of plaintiffs, set up by Alfred Jones in his answer; 
after which he sets up as an additional defense, that he, on the 
ninth day of September, 1869, having become the owner of 
all the debts named in, or secured by, said deed of trust given 
to McGirk, then amounting to over $14,000.00, purchased the 
land named in the petition and in said deed of trust, from said 
trustee, under the power given in said deed of trust, for the 
said sum of $14,000.00, the same being honest debts of said 
Alfred Jones, and said sale being honestly and fairly made by 
said trustee, and the price paid being more than could be ob- 
tained for said land trom any other person ; that said trustee, 
by deed of that date, conveyed said lands to said defendant, 
who is now the legal owner thereof, ete. 

Defendant, McGirk, denied all fraud on his part, or knowl- 
edge of frand in others. 

teplications were filed, putting in issue the affirmative al- 
legations of the answer. 

At the March term of the Ray Cireuit Court for the year 
1873, a trial was had and a decree rendered, in favor of the 
plaintiffs, in conformity to the prayer of the petition. 

The defendants, in due time, filed motions for a rehearing 
and in arrest of the judgment, which, being severally heard 
and overruled by the court, the defendants excepted and have 
brought the case to this court bx appeal. 

There are several questions raised in this court for consid 
eration, growing out of the action of the Circuit Court upon 
the trial of the case. 

No question is made, in this court, as to the regularity of 
the judgments, executions, levy and sale of the lund in con- 
troversy, by the sheriff, to plaintiffs, and of the deed made to 
plaintiffs by the sheriff, for the same; the only objection made 
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to the validity of said sheriff's sale being that the plaintiffs 
had associated themselves together for the purpose of making 
a joint purchase of the Jand,which it is contended had the 
effect to prevent competition at the sale, and that it thereby 
rendered said sale void. 

The evidence to sustain this objection was to the effect that 
there were some four or five judgments and executions in the 
hands of the sheriff, which were in favor of several plaintiffs 
in this suit in different amounts, amounting in the aggregate, 
to between fifteen hundred and two thousand dollars. The 
judgments upon which these executions had been issued had 
all been rendered at the same term of the Lafayette Circuit 
Court, and therefore the lien thereof wpon the land in contro- 
versy were of equal dignity. The executions were all levied 
on the land in controversy, together with other property, all 
of which had been conveyed away or incumbered to its full 
value, by Alfred Jones, the defendant in said executions, and 
it appears to have been believed by plaintiffs, that the con- 
veyance of said land and the incumbrances placed thereon 
had been so placed on said land to hinder and delay creditors 
and that the same might be set aside by a suit at law, but that, 
neither one of the piaintiffs was willing to purchase the land 
at the sheriffs sale and litigate the questions as to the legality 
of the incumbrances thereon for the amount of his individual 
debt ; wherefore, the plaintiffs all agreed that one of their 
number should bid for the land, for the joint benefit of all, 
and that they would continue to bid on said property until it 
was run up to the aggregate amount of all of the executions 
in the sheriff's hands, if the same could not be purchased for 
«less sum, and that the land, when so purchased, should be 
the joint property of all of the plaintiffs. It is further shown 
that, in pursuance of this agreement, the land was purchased 
at the sheriff's sale by the plaintiffs. It is insisted by the de- 
fendants that this purchase was illegal and void, and could 
confer no title on the plaintiffs. 

It does not appear from the evidence that it was any part 
of the intention of the plaintiffs to depress or lessen the price 
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at which the land should be sold, but on the contrary, the 
only witness who testified on this subject states that the plain- 
tiffs were anxious that some person should bid an amount for 
the land sufficient to satisfy the executions ; that if this had 
been done, plaintiffs would have at once desisted from bid- 
ding ; that they did not want to purchase the land, but to 
collect their debts. 

In the case of Wooten vs. Hinkle, (20 Mo., 290) it is stated 
“ that a combination of interests to purchase property at sher- 
iff's sale, will be valid or not according to the views with 
which it is made. If it is effected with a design to depress 
the price, it will be void; but there may be circum- 
stances which will render a combination at a sale lawful, when 
it is entered into with no improper view.” This, it is said by 
Judge Scott, is not inconsistent with the decision in that 
case. 

In the case of Stewart vs. Severance (43 Mo., 334), Judge 
Wagner, when discussing this same subject, remarks, that 
the defendants in that case, “for the purpose of indemnity, 
and saving themselves harmless from liability, had the un- 
questioned right to agree among themselves that they would 
bid an amount sufficient for that purpose; and if they were 
guilty of no improper conduct, and resorted to no trick or arti- 
fice calculated to depress the price or deter bidders, the sale 
should stand, notwithstanding it may have inured greatly to 
their benefit. To make the transaction fraudulent, it should 
be shown that there wasa conspiracy to depress the bidding.” 
The quotation just set forth would seem to dispose of the 
question now being considered in this case; there was noth- 
ing unlawful in the arrangement and purchase made by plain- 
tiffs, there was no attempt or purpose to depress or discour- 
age bidding, and the sale was good and valid. 

The deféndant saved several exceptions to the rulings of 
the court in the admission of evidence objected to by the de- 
fendants, and which rulings of the court, it is insisted, were 
erroneous; but it will be more convenient to consider said 
objections in connection with the discussion of the merits of 
the case as developed by the evidence. 
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It appears from the evidence in the case, that in the year 
1862, Alfred Jones was indebted to the plaintiff in about the 
aggregate amount named in plaintiff's petition, and owing 
also some other debts which are undisputed; that in October, 
1863, plaintiffs commenced suits on their several demands, 
and recovered judgments thereon in May, 1864, as charged 
in plaintiffs petition; that on the 6th day of July, 1863, Al- 
fred Jones and wife, by deed which was acknowledged on 
the 23d day of July, 1863, conveyed to one William M. Dug- 
gins (who was their son-in-law) several tracts of land, amount- 
ing in all to nearly two hundred acres, which was situate 
near Lexington in Lafayette County, Missouri, and in and by 
the same deed they conveyed to Duggins a number of horses, 
mules, colts, cattle, hogs, wagons, harrows, plows, plow-gear, 
double-trees, single-trees, grain cradles, mowing scythes, 
wheat fan, etc., together with several negro slaves named in 
said deed. The said personal property included all of the 
stock and farming utensils then owned by said Alfred Jones, 
This land and personal property purported in said deed to 
have been sold to said Duggins for the consideration of nine 
thousand dollars, of which, it is recited in the deed, that three 
thousand dollars was paid in hand, and the remainder secured 
to be paid by three promissory notes executed by said Dug- 
‘gins, and payable to Alfred Jones or order, for the sum of 
two thousand dollars each, one of which was payable one 
year, one payable two years, and the other payable three 
years from date. A lien for the deferred payments was spe- 
cifically reserved in the deed. 

It further appears, that on the 23d day of July, 1863, the 
same day on which said deed executed to Duggins was ac- 
knowledged, said Alfred Jones and wife executed a deed com- 
monly called a deed of trust, by which they conveyed to one 
McGirk the land named in the petition, together with the 
following described personal property, to-wit: “All my 
household and kitchen furniture now in and about the dwell- 
ing house and kitchen on said lands, now occupied by me, 
consisting of beds, bedding, tables, chairs, sofas, bureaus, car- 
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pets, stands, lamps, curtains, shades, knives and forks, china 
and earthen ware, etc., etc., except such of said articles and 
property as is by law exempt from levy and sale on execution 
when owned by the head of a family.” ‘This deed also con- 
véyed some negroes, all of which was conveyed to said Me- 
Girk in trust to secure the payment of certain debts named 
therein, as stated in the plaintiff's petition. 

The plaintiffs offered and read in evidence on the trial, a 
petition in bankruptcy filed in the United States Bankrupt 
Court by said Alfred Jones in December, 1868, together with 
the schedules filed therewith and proceedings thereon, by 
which it appeared that said Alfred Jones was insolvent, hav- 
ing no property at the time of filing said petition. This evi- 
dence was objected to by the defendants, because it was irrel- 
evant, not tending to prove any issue in the cause. It was 
also objected to said evidence that it could only be construed 
to be the admissions of Alfred Jones made some six or cight 
vears after the right of Thomas J. Jones had accrued, and 
hence was wholly incompetent as evidence as against said de- 
fendant, Thomas J. Jones. The court overruled the said ob- 
jections, and admitted said evidence, to which exceptions 
were saved. 

James Iles, a witness for the plaintiff, testified that he was 
acquainted with Alfred Jones, and had a conversation with ° 
him in the latter part of the year 1863, or the forepart of the 
year 1864, at the house of said Jones; that in said conversa- 
tion Jones stated that he was sued by a lot of men, Critten- 
den, the Bank and others; that he also said he had a bad set 
of children; that he had sent money to California to bring 
his son, Thomas J. Jones, home; that he wished Thomas had 
died before he got home; that he did not know whom they 
“took after,” as they did not take after him or their mother; 
that he had them all to support; that he wished he had his 
property in his pocket, he thought he was smart enough to 
get it there, and then they migit “whistle.” 

The defendant objected to the foregoing evidence on the 
grounds that the admissions or statements of Alfred Jones, 
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made long after the deed of trust to McGirk was executed, 
were incompetent evidence as against McGirk and said Thom- 
as Jones, to disparage their title to, or right in, the land 
named in said deed. The court overruled said objection and 
admitted said statements as evidence in the cause, to which 
ruling exceptions were saved. 

The plaintiffs also proved similar statements to have been 
made by said Alfred Jones, in reference to his having sent 
money to his son Thomas when in California, to bring him 
home, some of which statements were made before Thomas 
returned from California, in 1854 or 1855, and some were 
made after his return from California, and after the note to 
Thomas J. Jones purports to have been executed. 

The same objections were made to this evidence that were 
made to the evidence of Iles, and were overruled by the court 
and exceptions taken. The witnesses last referred to, each 
testified that they had been well acquainted with Alfred 
Jones and Thomas J. Jones for some twenty or thirty years; 
that before Thomas Jones went to California he resided with 
his father; had just become a grown man; had no property 
that witness knew of; and that after he returned from Cali- 
fornia he had no visible property, except a horse; and that 
he had made a crop of hemp one season; that he seemed to 
have no regular business, but had done some work for the 
Shelbys. Part of these witnesses had been with Thomas J. 
Jones a portion of the time during which he was in Califor- 
nia, and thought that he had no property and had made no 
money while they were with him; at least that he had no 
means they knew of. 

William H. Day a witness, who was a cousin of Thomas J. 
Jones, stated that he had been with Jones in California for 
nearly one year after he went there in 1849; that he made 
no money to witness’ knowledge while he remained with him 
in California; that witness was intimate with said Jones after 
his return from California; that witness did not know of any 
property or money that belonged to said Thomas, before his 
leaving for the South in 1857; that he came home from Cali- 
30—VOL. LX. 
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fornia sometime in the vear 1854, and left for the South about 
the year 1857. This witness, as well as several others, stated 
on cross-examination, that they were not friendly with Alfred 
Jones. The said witness also stated that Thomas J. Jones, 
in conversation with witness after his return from California, 
stated that he might as well have come home at the same 
time witness returned, and used other language which indue- 
ed witness to believe that he had made no money while in 
California. 

The witness, Day, also testified that Alfred Jones, about 
the month of May, 1864, asked him if he would be the trus- 
tee of his wife in the purchase of the debts named in the deed 
of trust to McGirk, except the debt to Thomas J. Jones ; that 
witness consented to act as trustee for his aunt, the wife of 
Alfred ; that the next day Mrs. Jones furnished him money 
to purchase said debts; that he purchased said debts and had 
them all assigned to himself, as trustee, for the use and bene- 
fit of May Jones, the wife of Alfred Jones. The evidence of 
this witness, as well as that of other witnesses, strongly tend- 
ed to prove that the money with which these debts were pur- 
chased was furnished by Alfred Jones, and was really his 
money. The evidence further shows, that in 1867 or 1868 
Mrs. Jones died, and that Thomas J. Jones afterwards pur- 
chased, or professed to have purchased, the interest of his 
brother and sister in these debts, which had been assigned to 
Day, in trust for Mrs. Jones, and that at the time of the com- 
mencement of this suit, Thomas J. Jones claimed to own all 
of the debts named or provided for in said deed of trust. 

The defendants introduced a number of witnesses in sup- 
port of their defense. Joseph Shelby testified on the part of 
the defendants, that he was well acquainted with the defend- 
ants, Alfred and Thomas J. Jones; that in the years 1856 and 
1857 Thomas J. Jones worked part of the time for Thomas 
Shelby, and part of the time for witness (this was after the 
return of Jones from California); that he worked for Thomas 
Shelby for some time at $10 per month, and then worked for 
witness at the rate of $600 per year; that Thomas J. Jones 
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helped witness to manage his farm and hands, and assisted in 
buying and taking care of stock; that Thomas J. Jones at 
that time had money; that he advanced money to witness to 
help pay for cattle; that when said Jones quit the service of 
witness, in the year 1857, witness settled with him, and paid 
him sixteen hundred dollars, and that witness thought Jones 
had mere money than what he paid him ; that a short time after 
Jones quitted the service of witness in 1857, he left for the 
South where he had generally remained ever since. 

Thomas J. Jones testified on his own behalf, that he had 
worked for himself, by the permission of his father, from the 
time that he was seventeen years old; that he had cultivated 
and raised hemp on his father’s lands, his father’s negroes 
sometimes assisting him to cultivate it; that in 1849, when 
he went to California, he was about twenty-one years old, 
and had two thousand dollars; that his father gave hima 
wigon and outfit to go to California; that he took his two 
thousand dollars in money with him to California; that he 
did not spend it while there; that he remained in California 
for about five years, and that some part of the time he made 
nothing, and during other portions of the time he made 
money; that when he returned from California he brought 
home with him, including the most of the two thousand dol- 
lars taken to California with him, the sum of nine thousand, 
five hundred dollars ; that a portion of this sum was brought 
over to New Orleans in gold and gold dust, where he ex- 
changed it for paper money and brought it home; that after 
he got home he deposited part of his money with a merchant 
in Lexington, who is now dead, and kept a portion of it him- 
celf; that after he had so returned home he worked for some 
time on his father’s farm, and afterwards worked for the 
Shelbys; that he loaned Joseph Shelby about a thousand 
dollars while with him, and when he settled with Shelby in 
1857, he paid him $1600; that he had also loaned a man in 
Saline county, a brother of his mother, $2,000; that in the 
fall of 1857, after he settled with Shelby, his father, having 
had his house burned down, and being engaged in erecting 
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another house of brick, worth from five to six thousand dol- 
ars, desired him to loan his father the money with which to 
erect the house, and that he loaned his father $5,350, which 
included the $1,600 just a short time before paid him by Shel- 
by ; that at the time his father executed to him his promissory 
note for said amount, which is the same note named in the deed 
of trust to McGirk. He also stated, that shortly after loaning his 
father this money he went South, where he remained, in the 
States of Louisiana and Mississippi,until the year 1861; that he 
was engaged in “ overseeing,” in the South, made good wages, 
sometimes on a yearly salary, and sometimes got part of the 
crops produced ; that in the year 1861, when the war broke 
out, he had accumulated, including some money taken with 
him to the South, seven thousand dollars; that he returned 
home in 1861, and left with his mother this seven thousand 
dollars, as well as the note on his father for $5,350, and at 
the same time told his father that he thought he ought to 
give him a mortgage to secure said note; that he stayed at 
home but a short time, when he returned South and joined 
the Confederate army, and did not return to Missouri again 
until the year 1865, when his mother returned him the note 
on his father and a note on his brother-in-law, Duggins, for 
two thousand dollars, which she had purchased from Alfred 
Jones with part of witness’ money, and the balance of thie 
money left with her in 1861. He also testified, that after the 
death of his mother, he had purchased the debts assigned to 
Day for her use, named in the deed of trust, from his brother 
and sister, for $1,600. 

Alfred Jones corroborates the evidence of Thomas J. Jones, 
in reference to his having large sums of money after his re- 
turn, and as to his having about two thousand dollars when 
he went to California, and as to the loan of the sum of $5,350 
to him in the Fall of 1857, to pay for the erection of his house. 
He also states that he was not at that time embarrassed with 
debts, but that he did not have the money to spare from his busi- 
ness to pay for the erection of his house, and hence borrowed the 
same from hisson, Thomas J. He also testifies that the deed of 
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trust was executed to McGirk to secure the debts therein named, 
in good faith, and that all of said debts were just debts, and that 
they were—all but the debt in favor of Thomas J. J ones—after- 
wards purchased by his wife with her own money, in the name 
of William H. Day, her trustee ; that his wife had money of her 
own; that her father had given her a negro woman, and that 
the said negro had afterwards become the mother of several 
children, all of whom had afterwards been sold by his wife 
for three thousand dollars, which was with his consent kept, 
by her in her own right, and used as she pleased, and that 
it was with part of this money that the notes were pur- 
chased by and assigned to Day as trustee for his wife. He 
denies that he ever made‘the statements attributed to him by 
other witnesses, in reference to his having sent money to 
California to pay the expenses home of his son, Thomas J. 
Jones, and other statements connected therewith. 

Mrs. Duggins, the daughter of Alfred Jones, and William. 
Duggins, her husband, were examined as witnesses for de- 
fendant, each of whom testified that after the house of Alfred 
Jones was burned, in 1855 or 1856, he and his family lived on. 
his farm—the farm now in controversy—in 4 negro cabin on 
said farm, until the new brick house was erected in 1857 or 
1858; that witnesses resided part of the time with the 
family of Alfred Jones in said negro cabin; that they were 
present in said cabin in the Fall of 1857, when Alfred Jones 
borrowed over five thousand dollars of his son, Thomas J. 
Jones; that the money was said to be borrowed to pay for 
the erection of the new house; that they were present when 
the money was counted; did not count the money themselves, 
but heard and saw Alfred and Thomas Jones counting the 
money; that it seemed to be a large quantity of paper money, 
and that according to the count made in their presence, the 
money amounted to over five thousand dollars, for which Al- 
fred Jones gave Thomas J. Jones his note at the time. Wit. 
nesses did not read the note, but saw Alfred Jones write it 
and heard it read, and saw it delivered to Thomas J. Jones. 
These witnesses corroborated the evidence of Alfred Jones 
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in reference to the $3,000 received by Mrs. Jones for the ne- 
groes and also corroborated the other evidence in the case 
proving that Mrs. Jones carried a large amount of money in 
a belt worn by her around her person. 

Henry Jones, a son of Alfred Jones, also testified as to the 
money carried by his mother, and as to the purchase by her 
of the notes named in the deed of trust. 

The plaintiffs introduced a witness in rebuttal, whose evi- 
dence tended to prove that in 1864 or 1865, Mrs. Jones seemed 
to be destitute of means of any kind whatever, and was unable 
to pay a small bill for medical attention to her own person. 

Several witnesses were introduced by plaintiff, who testi- 
fied that the character of Alfred Jones for truth, was not 
good. After which, defendants introduced about an equal 
number of witnesses who testified that the character of Al- 
fred Jones, for truth, was good. 

At the close of the evidence, the attorneys for the defend- 
ants moved the court to exclude from the evidence in the 
canse all and each of the admissions or statements of Alfred 
Jones given in evidence upon the trial, and which were ob- 
jected to at the time, as to the defendant, Thomas J. Jones, 
in the consideration of the cause. The court overruled said 
objection and the defendants excepted.., 

The first question to be considered by this court in the fur- 
ther investigation of this case is, whether the evidence ad- 
duced on the part of the plaintiffs, independent of the admis- 
sions and statements of Alfred Jones, was or is sufficient to 
show such a conspiracy or combination, between Alfred Jones 
and Thomas J. Jones, to hinder and defraud the creditors of 
Alfred Jones, as to make admissions and statements of Alfred 
Jones, made either before or subsequent to the time of the 
execution of the note and deed of trust to Thomas J. Jones 
proper evidence against him. 

The general rule certainly is, that the declarations of a 
grantor, made after the execution of his deed cannot be used 
to defeat it. There are, however, several exceptions to this 
general rule. One exception is, where several persons have em- 
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barked in a common object or undertaking. In such case the 
common object and purpose having been first clearly made out, 
the declarations of one while engaged in the prosecution of 
the common object, may be received against another. A 
very common case where an exception is applied to the gen- 
eral rule, is where a debtor remains in the possession of ver- 
sonal property after a sale thereof. What he may say-while 
thus in possession, is receivable against the vendee as a part 
of the res geste to make out a fraud against the creditors. 
(Waterbury vs. Sturtevant, 18 Wend., 353; Cuvler vs. Me- 
Cartney, 33 Barb. 8. C. 165; Peck vs. Crouse, 46 Barb., 151; 
Weinrich vs. Porter, 47 Mo., 293; Stewart vs. Thomas, 35 
Mo., 202.) 

The admissions given in evidence in this case made by Al- 
fred Jones were not made in reference to, or in connection 
with the possession of personal property which had been sold 
so as to be explanatory of said possession and thus constitute 
a part of the res geste; but if said admissions could be proper 
evidence as against Thomas J. Jones, it must be on the ground 
that Alfred and Thomas Jones had entered into a common 
design to hinder and defraud the creditors of Alfred. This 
last ground is the one upon which it is insisted by the plain- 
tiffs that the evidence is admissible. Nor does the evidence 
offered by the plaintiffs, independent of said statements justi - 
fy the court in finding that any such common purpose or com- 
bination existed between the parties, and that the admissions 
and statements were made while engaged in the prosecution 
of said common object. If we take the theory of the plain- 
tiffs, that the note given to Thomas J. Jones was a sham, and 
was executed without any consideration at the time of the exe- 
eution of the deed of trust in July, 1863, and antedated so as 
to appear to have been executed in the Fall of 1857, then all 
of the evidence shows that at the time of the execution of the 
mortgage, Thomas J. Jones was not in the State of Missouri, 
and never returned to the State of Missouri until the year 1865. 
By this it will appear that no combination could have been en- 
tered into between Alfred and Thomas J. Jones before the year 
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1865, while all of the statements given in evidence were 
made before that time and could not have been made while 
Alfred Jones was prosecuting a common design between him 
aud his son which the evidence shows could not have been 
entered into before the year 1865. If we take the evidence 
of the defendants, and find that the note to Thomas J. Jones 
was executed in October, 1857, then there is no evidence to 
show that Alfred Jones was, at that time, in the least embar. 
rassed with debts, or that he was so embarrassed for five years 
thereaiter ; so that no motive or excuse existed in 1857 for 
forming any design to defraud the creditors of Alfred Jones, 

It is, however, insisted, that Thomas J. Jones, after he re- 
tarned to Missouri in the year 1865, assented to a design be- 
fore made by Alfred Jones to delay and defraud his creditors, 
and joined with him in said design, and has been assisting 
him since the year of 1865, in carrying out and accomplishing 
such design, and that this entering into said design in 1865 
will relate back to the time when such design was first formed 
by Alfred Jones, and make his statements and admissions 
made from the inception of said design, evidence against said 
Thomas J. Jones. I cannot exactly see how such a position 
is to be maintained. If Thomas Jones agreed to a fraud per- 
petrated for his benefit in 1863, in the year 1865, I cannot 
see how it would make the statements of Alfred Jones made 
long before sald time, and of which he had no knowledge, ° 
evidence against him. If he assented to, and joined the fraud 
after its perpetration had been commenced, he would be 
bound by the whole consequences resulting from the frand ; 
but that would hardly make statements made by the party at 
a time when he even had no knowledge of the transaction 
evidence against him. But whether this would be so or not 
could make no difference unless the evidence, independent of 
said admissions, is sufficient to prove this common purpose or 
design. 

The evidence of the plaintiff to prove this design to de- 
frand on the part of Thomas J. Jones, aside from the state- 
ments of Alfred Jones, consists of the testimony of a number 
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of witnesses—some five or six—who testify that they have 
been acquainted with Thomas J. Jones from before the time 
that he was grown up to manhood, and that they never knew 
him to have any property either before he went to California 
or after his return therefrom, and some of the witnesses state 
that they knew him part of the time he was in California, and 
did not think that he made any money during that time; and 
some other evidence was introduced which tends to show that 
it was not probable that he had as much money as five thon- 
sand dollars. On the other hand, Alfred Jones, Thomas J. 
Jones, Mrs. Duggins, and William H. Duggins, all swear 
positively to the loan of the money, and swear that they saw 
him have large rolls of money after his return from Califor- 
nia, and Henry Jones swears that he had money. 

Joseph Shelby swears that Thomas J. Jones received 
$1,600 from him shortly before the money purports to have 
been loaned to Alfred Jones. We would not be authorized to 
hold that all of these witnesses are guilty of perjury simply 
from the fact that the neighbors of Thomas J. Jones did 
not know that he had money, and because his conduct in ref- 
erence to his money was rather inconsistent with the usual 
conduct of young men similarly situated. I do not think 
that, to take all of the evidence together, independent of the 
statements and admissions of Alfred Jones, it is sufficient to 
authorize the court to find, in reference to the note executed 
to Thomas J. Jones, that there was a combination between 
the father and the son to defrand the creditors of Alfred 
Jones such as would make the statements of the one in ref- 
erence thereto, evidence against the other. 

The admissions of the petition in bankruptey filed by Al- 
fred Jones, in evidence, are also objected to as being erroneous 
so far as Thomas J. Jones was concerned. This petition was 
filed some five or six years after the exeention of the deed of 
trust to McGirk, and long after plaintiffs had purchased the 
land in controversy at execution sale and after the commence- 
ment of this suit so that we cannot see how anything in the 
petition and proceedings in bankruptey filed by Alfred Jones 
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at that time, while Thomas J. Jones was absent from the 
country. could be admissible against him, and so far as such 
proceedings are copied into the bill of exceptions, we cannot 
see how the evidence could be material in the cause, unless it 
should be for the single purpose of showing that Alfred Jones 
was at that time insolvent, or professed so to be. 

If the decree made in this case had only declared that the 
debts named in the deed of trust which had been transferred 
to witness Day in trust for Mrs. Jones, had been satisfied by 
the money of Alfred Jones and transferred to Mrs. Jones, in 
order to keep up an apparent incumbrance on the land in con- 
troversy after said debts had been satisfied and paid, and then 
proceeded to cancel said debts and declare them satisfied so 
fur as plaintiffs were concerned. we would not feel authorized 
to reverse the judgment in the case. The evidence in the case 
was sufficient to show that Alfred Jones was attempting to 
get his property out of his hands for the purpose of hindering 
and delaying plaintiffs in the collection of their debts against 
him. ‘The fact that he conveyed all of his real and personal 
property including all of the stock and farming utensils be- 
longing to him, even his plows and double trees and single 
trees, and all of his household and kitchen furniture “except 
such as was exempt from sale under an execution” by the 
laws of this State, when taken in connection with his state- 
ments to witness Iles that he was smart enough to get his 
money in his pocket and keep it, and the other facts in evi- 
dence in this case were sufficient to authorize the court in 
finding the fraudulent intent on the part of Alfred Jones. 
And the evidence strongly tended to prove that the debts as- 
signed to Day, as trustee for Mrs. Jones, were paid with the 
money of Alfred Jones, and Thomas J. Jones only claimed to 
have purchased the interest of his brother and sister in these 
debts, and that he holds the balance of the interest in said 
debts as the heir and representative of his mother, and that he, 
as to said part, had paid no value therefor, and the evidence 
showing that the negroes sold, from which his mother pro- 
fessed to have gotten the money to purchase these debts, were 
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really the property under the laws of this State, of Alfred 
Jones, a fact which was or ought to have been known to 
said ‘Thomas J. Jones. The court might therefore very prop- 
erly have canceled these debts as to Thomas J. Jones, and 
have satisfied the mortgage to that amount, regardless of the 
admissions and statements of Alfred Jones given in evidence. 

We do not think that the sale by the trustee of the property 
' in controversy to Thomas J. Jones, during pendency of this suit, 
could in any way affect the rights of the parties. The exclusion 
of the trustee’s deed to Thomas J. Jones by the court when it 
was offered in evidence, could not therefore have injured the 
said defendant. 

Judge Hongh did not sit in this case. The other judges 
concurring the judgment will be reversed and the case re- 
manded. 





° 


Herman Isaser, Respondent, vs. Taz Hannrpar & Sr. Joszurx 
Rattroap Company, Appellant. 


1. Railroads—When responsible for killing of person nolwithstanding his con- 
tributory negligence.—Although one may be improperly or unlawfully on the 
track of a railroad, that fact will not discharge the company or its employees, 
from the observance of due care, and where he is run over by the train and 
killed, the company will be responsible if its officers could have avoided the 
accident by the exercise of ordinary caution and watchfulness. 

Ruilroads—Negligence—Degree necessary to charge company in case of in- 
fant.—Proof of a less degree of negligence will be necessary in order to charge 


a railroad company for injuries in case of an infant than in that of an adult, 


Railroad private properly—Right to pass upon.—A railroad track is private 
property and, except at highway crossings, persons have no right to pass 
upon it. 

4. Trains—Diligence in running—In town—Over crossings.—The same diligence 
is not imposed on the officers of a train in running it through the country at 
large, as in the streets of a town, or the crossings of a public highway. 

. Railroads—Running over child—Care necessary to be exercised by compa- 
ny—Proximate cause.—In suit for damages against a railroad company for 
runuing over a child which had strayed upon the track, it appeared that 
the child was seen by the officers in time to avoid the collision, but mistaken 
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for something else; and that by the exercise of a proper degree of care and 
caution, they might, after first observing the object have discovered that it was 
« child in time to stop the train before the accident occurred. Held, that in 
such case, although some negligence might have been attributable to those 
having charge of the infant, it was not the proximate cause of the casualty, 
and the company would be liable. 

6. Railroads—Statutory requirement as to fencing—Failure to fence may be 
shown in case of killing of child, when.—Where the road bed of a railroad is 
laid near to adwelling-house, and the child of the owner gets upon the track 
and is killed by the train, plaintiff may show, as an element of negligence on 
the part of the company, a failure to fence its track as required by the statute, 
even though the primary object of the requirement was merely protection of 
cattle and other stock. 


Appeal from Caldwell Circuit Court. 
Carr § Leach, for Appellant. 


I. The law requires railroad companies to enclose their 
roads with a fence where it passes along inclosed or cultiva- 
ted fields, ete. The petition fails to show that Isabel was kill- 
ed at a point embraced by any of the above requisitions. 

Il. For the first time the idea is advanced, that fences are 
erected to keep human beings from railroad tracks. 

The objects of fencing railroads are simply the preserva- 
tion of the lives of passengers, the property of the railroad 
companies, and to prevent stock from getting upon the track. 
And failure to fence is vo proof of negligence, so far as it af- 
fects the case at bar. 

III. The want of vigilance and care on the part of the 
grandmother was the direct, sole and absolute canse of the 
wrong complained of. If she had not been negligent in 
the discharge of her duty, the accident would not have hap- 
pened. 

It has been held negligence as a matter of law to allow a 
child of about two years to go into the streets unattended. 
(Harttield vs. Roper, 21 Wend., 615; Callahan vs. Bean, 9 
Allen, 401; Kreig vs. Wells, 1 E. D. Smith, 74; Mangum 
vs. Brooklyn R. R. Co., 36 Barb., 230; Glassey vs. Heston- 
ville, ete.. R. Co., 57 Penn. St., 172; Singleton vs. Eastern 
Counties R. Co., 7 C. B. [N. 8.], 287; Boland e¢ uz. vs. Mis- 
souri R. R. Co., 36 Mo., 484; Philadelphia & Reading R. R. 
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Co. vs. Spearen, 47 Penn. St., 300; Holly vs. Boston Gas- 
light Co., 8 Gray, 123; Wright vs. Malden, ete., R. R., 4 Al- 
len, 285.) 

[V. It is unlawful for any one not connected with the road 
to walk along the track of any railroad. (Wagn. Stat., 311, 
§ 43, last clause.) 

An engineer is not bound to foresee the presence of any one 
on the track, even when it is open to an adjoining highway, 
(Shearm. & Redf. Neg., § 493; Philadelphia & Reading R. 
Co. vs. Hummell, 44 Penn. St., 375.) 


M. 4. Low, for Respondent. 


I. It was not error to pefmit witnesses to testify that the 
railroad was not fenced at the place of the accident. If from 
the want of fence, accidents were more liable to oceur at 
that point than would have been the case if the road had been 
feuced, and the company had notice of this fact, it was the du- 
ty of the defendant’s employees to use more than ordinary 
care and diligence to prevent such accidents, and to run their 
trains with reference to such circumstances. (Schmidt vs. 
Milwaukee ete. R. R. Co., 23 Wis., 186 ; Singleton vs. Eastern, 
ete. R. R. Co., 97 Eng. Com. Law, 287.) 

The disregard of the positive command of the statute was 
negligence (Karle vs. K. C., etc. R. R. Co., 55 Mo., 476), and 
the company were liable for all damages flowing naturally 
from such default. And regardless of the statute, it would 
seem that where a railroad company runs its road throngh a 
man’s yard, where his children have the right to play, unre- 
strained, it ought to take all reasonable precautions to guard 
against injuring such children with its dangerous and destruc- 
tive machinery. (See Railroad Co. vs. Stout, 17 Wall., 657; 
Britton vs. Great Western, etc. Co., L. R., 7 Exch., 180; 8. 
C., 1 Eng. Rep., 381; Kay vs. Penn. Railw. Co., 65 Penn. 
St., 269; Lynch vs. Nurdin, 1Q. B., 29 ; Bellefontaine R. R. 
Co. vs. Snyder, 18 Ohio St., 399; Railw. Co. vs. Bohn, 12 
Am. Law Reg., 759, note.) 
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II. If defendant’s employees, in charge of the train, by the 
exercise of ordinary skill and caution, could have observed 
the child upon the track, and recognized him as an infant, in 
time to stop the train before it ran over him, the company are 
liable, even though the guardian of the child may have been 
negligent in permitting it to wander upon the railroad track. 
(Cincinnati, ete. Rail. Co. vs. Smith, 22 Ohio St., 227; Rich- 
mond vs. Sacramento Rail. Co., 18 Cal., 351; Railroad Co. vs. 
Gladmon, 15 Wall., 401; O'Flaherty vs. Railroad Co., 45 Mo., 
70; Boland & Wife vs. Missouri R. R. Co., 36 Mo., 484; 
Brown vs. Hann. & St. Jo. R. R. Co., 50 Mo., 461; Morrisey 
vs. The Wiggins Ferry Co., 43 Mo., 380; B. & O. R. R. Co. 
vs. Dougherty, 36 Md., 366; Bemis vs. Conn. etc. Rail. Co., 
42 Vt., 875; Walsh vs. Miss. Trans. Co., 52 Mo., 43 
Lynch vs. Nurdin, 1 Ad. & El. [N. S.], 28; Karle vs. K. C., 
etc., R. R. Co., supra; Berge vs. Gardiner, 19 Conn., 507; 
Bronson vs. Southbury, 37 Conn., 199; City vs. Kirby, 
8 Minn., 169; Robinson vs. Cone, 22,Vt., 213; Whirley vs. 
Whiteman, 1 Head., 620; O'Flaherty vs. Union R. QR. Co., 
45 Mo., 70; Railroad Co. vs. Stout, 17 Wall., 657.) 

The employees, in charge of a train, must use ordinary care 
and prudence to see and save even trespassing animals. 
(Rockford, ete. Rail. Co. vs. Lewis, 58 Ill., 49 ; Cincinnati ete. 

tail. Co. vs. Smith., 22 Ohio St., 227; Bemis vs. Conn. ete. 
Rail. Co., 42 Vt., 375; Toledo, ete. Rail. Co. vs. Ingraham, 58 
Ill., 120.) 

The engineer, upon his own version of the matter, was 
guilty of gross negligence, in not slacking the speed of the 
train when he first saw the obstruction on the track ata point 
where children were in the habit of crossing. It is no ex- 
cuse that he thought it was an animal. He was in doubt as 
to what it was, and ran recklessly along until it was too late 
to prevent running over it. (East Tennessee Railw. Co. vs. 
St. John, 5 Sneed, 524; Wright vs. N. Y. Cent. Railw. Co., 
25 N. Y., 569; Regina vs. Longbottom, 3 Cox [C. C.], 439; 
Whart. Neg., § 802; Lafayette Railw. Co. vs. Adams, 26 Ind., 
76; Chicago, ete. Railw. Co. vs. Cauffman, 38 II]., 424 ; Rail- 

















MAY TERM, 1875. 


Isabel v. Han. & St. Jo. R. R. Co. 











Spencer, 47 Penn. St., 300; Railroad Co. vs. . 
]., 226; Garner vs. Hann. & St. Jo. R. R. Co., 
Kerwhaker vs. C.C. & C. R. R. Co., 3 Ohio 


road Co. vs. 
Bami., 55 1 
34 Mo., 235 
St., 172. 


Waayer, Judge, delivered the opinion of the court. 


’ 


This was an action by plaintiff to recover damages for the 
negligent killing of his infant'son, by defendant, while run- 
ning and managing a locomotive and train of cars on its rail- 
road. 

The evidence tended to show that plaintiffs wife being 
dead, he had placed the child in the care of its grandparents 
who resided about seventy-five yards distant from the road. 
The house was built before the railroad was constructed ; but 
there was no fence intervening between it and the railroad. 
The grandmother, who had the care and custody of the 
child, which was only about twenty-one months old, testified 
that it was not permitted to go upon the railroad track, but 
sometimes played about the yard with the other children; 
that she prevented it from going out of the house as much as 
she could; that she kept it pretty close and never allowed it 
to go away; that it never had gone away before, and that on 
the morning on which it was killed, whilst she was tempora- 
rily absent, it slipped out of the house and went upon the 
track. It there sat down between the rails. The morning 
was bright and clear, and for eighty rods in the direction in 
which the cars were running, the track was straight and al- 
most level. 

The evidence of the plaintiff tended to show that the child 
might have been seen at least eight hundred feet from the 
place where it was run over and killed; and the testimony of 
the defendant’s witnesses was, that it was seen in time to have 
stopped the train, but that it was mistaken for another ob- 
ject; and it was not discovered that it was a human being 
till the cars had approached too near to avoid the catastrophe. 

Under the instructions of the court the jury found a verdict 
for the plaintiff. 
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The fifth and sixth instructions given for the plaintiff are 
the material ones and they alone will be noticed. 

The fifth instruction declared, that though Isabel had no 
right to be on the track of defendant’s railroad, yet, the fact 
that he was upon: their property, did not discharge them from 
the observance of due and proper care towards him}; nor, did 
it give defendants or their employees any riglit to run over 
him, if that could have been avoided by the exercise of ordi- 
nary care and watchfulness. 

The sixth instruction told the jury that if they believed 
from the evidence that George A. Isabel, at the time he 
was killed, was a@ minor, under two years of age, that his 
mother was dead, that the plaintiff was his father, and 
that those in charge of defendant’s train, by the exercise 
of ordinary skill and cantion might have observed the child 
on the railroad track, and recognized him as an infant, in 
time to stop the train before it reached and ran upon him, 
they would find for the plaintiff, though they might believe 
from the evidence that plaintiff, or those having the child in 
charge, were guilty of negligence in not preventing the child 
from going upon the railroad track. 

For the defendant the court gave four instructions, and 
those numbered six, eight and nine are the only important 
ones. 

The sixth asserted that it was the duty of the parent or 
person having the custody of a child, at all times to shield the 
child from danger, and that duty was the greater where the 
danger and risk were imminent; and the degree of protection 
should be in proportion to the helplessness and indiscretion 
of the child, and the imminence of the danger. 

The eighth declared that it devolved upon the plaintiff to 
show by the evidence, that the death of the child was occa- 
sioned by the negligence of the employees of defendant in 
charge of the train; and the fact that the child was killed at 
a point on defendant’s railroad, shown in evidence, raised no 
legal presumption of negligence on the part of defendant or 
its employees. 
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The ninth told the jury that the use of a railroad track. ex- 
cept where a highway crosses it, is exclusively the right of 
the railroad company which owns it, and the company and its 
emplovees are under no obligation to anticipate that children 
will be sitting or playing on the track, but they have a right 
to presume that no one will be on the track, except where a 
highway crosses it; and if the jury should find from the evi- 
dence, that the employees of the defendant on the train, so soon 
as they saw the child, did all in their power to stop the train, 
and that the child was killed on the road at a point where it 
was not crossed by a highway, and that the employees, before 
and at the time they first saw the child, were in the exercise 
of ordinary care and diligence, then the verdict should be for 
the defendant. 

The instructions refused by the court which the defendant 
asked for, were objectionable; but it will be sufticient to no- 
tice the third. That was, that if the jury believed from the 
evidence that the child was killed by reason of the negligence 
of the person who was in charge of it, and had it in custody, 
and that the carelessness of such person materially contributed 
to the death of the child, then the finding should be for the 
defendant. 

There can be no objection urged against the plaintiff's fifth 
instruction. No doctrine is better established in this State 
than the principle it enunciates. Our decisions have been 
uniform, that although a person may be improperly or unlaw- 
fully on the track of a railroad, still that fact will not dis- 
charge the company or its employees from the observance of 
due care, and they have no right to run over and kill him, if 
they could have avoided the accident by the exercise of ordi- 
nary caution or watchfulness. 

The sixth instruction is liable to some criticism, and is not 
as definite as it should be. It declares that if those in charge 
of defendant’s train, by the exercise of ordinary skill and 
caution might have observed the child upon the railroad 


track and recognized him as an infant, in time to stop the 
31—voL. Lx. 
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train before it reached and ran over him, then the verdict 
should be for the plaintiff. 

As an abstract proposition of law, this declaration in all 
cases might not be strictly correct. It might seem to east 
npon the company a greater degree of diligence than is in all 
instances required; but when examined in the light of the 
evidence we think the objection disappears. The track is 
private property, and, except in the case of crossing high- 
ways, persons have no right to be on it. Thecompany is en- 
titled to a clear track, and it is not to be presumed that per- 
sons will be on it when they have no right to be there. The 
same diligence will not be necessary in ranning trains through 
the country that would be required in the streets of a town or 
the crossing of a public highway. 

In order to make a defendant liable for an injury where the 
plaintiff has also been negligent, or in fault, it should appear 
that the proximate canse of the injury was the omission of 
the defendant, after becoming aware of the danger to which 
the plaintiff was exposed, to use a proper degree of care to 
avoid injuring him. 

Diligence and negligence are relative terms and depend on 
varving circumstances. An act may be negligent at a par- 
ticular place, which would not be so at another place, and 
under different circumstances. 

In the present case the house was built before the road was 
construeted. The company had run its road in close proxim- 
ity to the honse, and had left the well where the family got 
their water on the other side of the track. Of this. the em- 
plovees were well aware. Thev knew that the track ran close 
to the house, and that the family were accustomed to cross it 
to obtain water. This onght to have increased their vigilance. 

All these facts, perhaps, would not amount to much in the 
ease of an adult who should exercise his faculties and 
guard against the danger, but in the case of an infant, who 
has no discretion, the rule would be otherwise. 

Moreover, it is clearly shown that the engineer and fireman 
discovered the infant, and had abundance of time to have 
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stopped the train and saved its life; but they debated as to 
what it really was, till it was too late. Might they not, by 
a close scrutiny, and a proper observance, which it was their 
duty to give when they discovered an object on the track, have 
discovered that it was a child? The testimony is conclusive, 
that the child was dressed in red, and that would have very easi- 
ly distinguished it from a hog or a dog. The instruction, if it 
was intended to convey the idea that the emplovees, by using 
ordinary skill and caution after they observed the object on the 
track, could have distinguished that it wasa child, was entirely 
proper. It was surely susceptible of this construction ; and we 
are not justified in supposing that it was given with any other 
intent, or that it was differently interpreted by the jury. 
When the facts of the case are applied to it, this conclusion 
follows. 

The case presented, then. is, that the persons running the 
train, saw something on the track in time to avoid collision or 
injury; and if, after they observed it, they could, by tie ex- 
ercise of that care and caution which the law imposes upon 
them have perceived that it was a child, in time to stop the 
train, and they were negligent, the company is liable. 

Whilst some negligence might have been attributable to 
those who had charge of the child, if it was not the proximate’ 
cause—a recovery is not barred. People in the situation in 
life of those who had the custody of the child cannot always 
attend to it strictly ; and if it escapes from them unawiures, it 
must not be injured simply because it so escapes. 

The ninth instruction given for the defendant, after laying 
down the law very fairly as to the right of the defendant to the 
exclusive and nninterrupted enjoyment of its track, goes even 
further than plaintiffs instruction first commented on in refer- 
ence to defendant’s liability. That instruction declares that de- 
fendant is not responsible if its employees before, and at the time 
they first saw the child,were in the exercise of ordinary care and 
diligence. Plaintiff’s instruction only required care and can- 
tion in recognizing the child, after some object was observea 
on the track, whilst the defendant’s instruction made it 
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obligatory that care and caution should have been exercised 
before the infant was seen. As this was defendant’s own in- 
struction, it cannot complain; it was a much better one for 
the plaintiff than the one he got. 

The sixth instruction given tor defendant needs no partien- 
lar comment. It lays down the duties of parents, or those 
having infants in custody, in affording them protection and 
shielding them from danger. 

[t is complained that the seventh instruction was refused, 
but everything that was contained in it was given in a more 
full and satisfactory form in the ninth instruction. 

The third instruction was rightly refused. It told the jury 
that defendant was not liable, if the person who had the child 
in charge, by carelessness, materially contributed to the child’s 
death. This was incomplete; it did not make the negligence 
the proximate cause, nor did it say anything about the require- 
ment of care and caution on the part of the defendant. 

It is alleged as error, that plaintiff, on the trial, was per- 
mitted to introduce evidence to show that there was no fence 
along the road where the child was killed. It is argued that 
our statute, in relation to fencing, was intended to prevent 
eattle from straying on the track, but not to guard against 
children coming thereon. 

This same question arose in Wisconsin in Schmidt vs. The 
Milwaukee and St. Paul Railway, (23 Wis., 186.) and the case 
turned and was decided upon the fact that the company had 
omitted to comply with the statute requiring it to fence. 

The ease was like this: the company had built its road, eut- 
ting the man’s farm in two, only the house was further from 
the road in that case than in this. There, a path led from the 
house across the road to the other portions of the premises, 
on which path the child was injured, just as there was one 
here leading from the house to the well near which this child 
was killed. 

In answer to the argument that the statute was not intended 
to apply to such a case, the court sid that it must, in thedirst 
place, be remembered that the statute imposed upon all rail- 
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road companies the positive duties of erecting and maintain- 
ing good and sufficient fences on both sides of their roads, 
with gates or bars therein, and farm crossings for the use of 
the pruprietors of the adjoining lands. That was a clear, dis- 
tinct and precise duty imposed by the legislature; and the 
failure to perform it in that case was the sole cause of the in- 
jury; for it was found that a fence would have prevented the 
accident. The facts in the case showed, that for more than a 
year the company had run its trains over the road, neglecting 
all the while to build a fence at the place; omitting to do 
not only what. the law required, but common prudence de- 
manded should be done, as well for the protection of persons 
traveling on the road, as for the security of the domestic ani- 
mals of those residing along the track, and the safety of chil- 
dren exposed to its dangers who were incapable of taking care 
of themselves. When the company neglected to perform its 
duty, did it not necessarily assume responsibility for all dam- 
ages which might result from that cause? Could the court 
make an exception to this general liability, when an infant 
was injured solely in consequence of the want of a fence? 
Would it not be an unwarrantable restriction of the statute, 
to hold that the duty imposed upon the company of main- 
taining a fence along its road had no reference to children ? 

The court said that if the verbiage of the statute was looked 
to, it might be concluded that the object of the law was sole- 
ly for the protection of domestic animals, and yet it had been 
held that the law had « broader application, and was intended 
as a police regulation to secure the safety of passengers. It 
had been extended to cases which, if not clearly within the 
letter, were certainly within the spirit of the law; and the con- 
clusion was arrived at, that it was in strict harmony with the 
principle and reasoning of the cases to say that the sfatnte 
embraced the protection of children. 

The same doctrine seems to prevail in England. In Sin- 
gleton vs. The Eastern Counties R. R. Co., (7 C. B. N.S., 
287,) it is assumed by the judges, that if the ehildren had 
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strayed upon the railroad track through the fence, at a place 
where a rail was off, which fence the company was bound to keep 
in repair, this would be such an act of negligence as would ren- 
der the company liable. 

Williams, J., in his opinion said: “There was nothing to 
show how the children got on the railway. All was mere 
conjecture and surmise.” The plain inference from the case 
however, is that, if it had appeared that the child passed on 
the track through a defective fence, which the company was 
bound to keep up, then the action might have been main- 
tained. 

It is unnecessary to go the length of the Wisconsin case in 
this decision, or to hold that the statute imperatively requires 
that a fence should be constructed for the protection and safe- 
ty of children. Unquestionably, when the law enjoins a du- 
ty, and commands a company to build a fence along the line 
of its road, where it runs through a man’s farm, the omission 
to build is a breach of that duty which it owes to those for 
whose protection the fence was designed. Whilst it may be 
primarily intended to secure one object, it may incidentally 
have an effect on others. All must go together in determin. 
ing the measure of the obligation. But, under certain exigen- 
cies, prudence would demand what was not positively en- 
joined by the strict letter of the law. Thus, exposing dan- 
gerous machinery where children are liable to play with it, 
and get hurt by it, might render the owner liable, though 
the children had no right to touch or interfere with it. . So, 
running a railroad close to a man’s house where his family 
and children resided, would require that certain safe guards 
should be used to shield them from danger. 

There was no instruction asked for or given on the ques- 
tion of fencing. The failure to fence was merely introduced 
in evidence as an element conducing to show negligence ; and, 
under all the circumstances, as the company had built its 
road close to the house, and was aware that the family resided 
there, I cannot say that it was error. Owing to the danger 
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at that particular place, made so by the company’s act, a 
corresponding diligence devolved upon it. 

Upon a full review of the whole record, I cannot see any 
such error as would justify a reversal. 

Judgment affirmed ; all the judges concur. 
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Joun A. Gist and Austin Crate, Respondents, vs. Samvxn 
G. Lorine, Appellant. 


1. Instructions—Refusal of, proper, when.—Declarations of law not applicable to 
the facts of a case, although abstractly correct, are properly refused. 

2. Practice, civil— Witnesses—Credibility of, ele-—Thie trial court is the proper 

judge of the credibility of witnesses. 

Justices’ courts, replevin in—Failure of slatement to show cause of action— 

Amendment of statement in Circuit Court——In a replevin suit brought before 


) 


a justice of the peace under the “claim and delivery” act (Wagn. Stat., §17,) 
where the statement fails to allege that the property was detained by defeni- 
ant, and that it had not been seized under any process, execution or attach- 
meut, ete., it shows no cause of action upon which process can issue; and 
such statement cannot be amended in the Circuit Court. 


vippeal from DeKalb Circuit Court. 
S. G. Loring, for Appellant. 
J. D. Strong, for Respondents. 
Napron, Judge, delivered the opinion of the court. 


This was an action for a saddle estimated at the value of 
$8. The suit was brought under the 5rd article of the justice 
act concerning “a claim and delivery of personal property.” 
(Wagn. Stat., 817.) 

Whien the case reached the Circuit Court a motion to dis- 
miss was made, and during its pendency the plaintiffs applied 
for leave to amend. This leave was granted ; and as this in- 
volves a very prominent point in the case, it is necessary to 
copy the statement before the justice, which was in these 
words: 
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Plaintiffs state that they are lawfully entitled to the pos- 
session of a certain saddle, once the property of John Fisher, 
of the value of $8; that the same was on or about the Ist of 
June, 1872, unlawfully taken, and is now wrongfully detained 
at the county aforesaid, and that plaintiffs are in great dan- 
ger of losing said property unless taken out of defendant's 
possession. Plaintiff further states, that for the taking and 
detention of said property, and for all injuries thereto, he is 
damaged ten dollars. Wherefore plaintiff prays judgment 
for the recovery of said property, and ten dollars damages for 
the taking and detention thereof, and all injuries thereto.” 
(Signed, Austin Craig. one of the plaintiffs, who makes oath 
that the facts and allegations in the above statement are true.) 

It is impossibte to say from the transcript sent here whether 
there were one or two plaintiffs in this statement filed with 
the justice. As the case involved eight dollars, and was 
thought to be of sufficient importance to be brought to this 
court, some reasonable degree of accuracy in this respect 
might be looked for. 

‘rhe amended statement filed in the Cirenit Court, is this: 
“ Plaintiffs, for amended statement, say that they are doing 
business together, and known under the firm name of Gist & 
Craig, and are equal partners in a general farming, butcher 
and grocery business, in the town of Maryville, and that they 
are lawfully entitled to the possession of a certain saddle, 
once the property of John Fisher, and known as the N. C. 
Ford saddle, of the value of eight dollars; that the same was 
on or about the Ist day of June, 1872, wrongfully detained 
by the defendant, and that the said saddle has not been seiz- 
ed.” ete., pursuing the exact words of the statute. 

There was a trial in the Cirenit Court without any jury, 
and a bill of exceptions preserves the evidence and the de- 
clarations of law made by the court. 

The evidence shows that one Fisher sold a horse and sad- 
dle, confided to him by Ford, the owner, to one of the plain- 
tiffs for fifteen dollars ; and after deducting ten dollars, the 
cost of keeping the horse, he divided the five between himself 
and Ford. 
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The evidence of the defendant showed that Fisher had no 
such authority. and undoubtedly never delivered the saddle 
to the plaintiffs. or either of them; that defendant bought 
the saddle from Ford, who delivered it to him at the time he 
bought; that he paid a valuable consideration for it, and 
knew nothing of any claim of plaintiffs. 

There was no evidence whatever to show that the saddle 
was ever delivered to plaintiffs by Ford; but evidence was 
given to show Ford’s general character to be bad. 

The instructions or declarations of law made by the court, 
are of no importance to the decision of thiscause here. They 
are mere abstractions, and were undoubtedly correct. The 
verdict found by the court is against the evidence, as we un- 
derstand it, but the court could appreciate the credibility of 
witnesses better than we can, and this is no ground for a re- 
versal of the judgment. 

But the statement filed with the justice is not in compliance 
with the law, and no process could have been issued upon 
such a statement. No cause of action against the defendant 
is alleged. Passing by the vague description of the property, 
it is not alleged that the defendant detained it. and there is 
no allegation that it had not been seized under any process, 
execution or attachment, ete. 

In ordinary cases before justices, we have uniformly up- 
held the power and duty of the Circuit Court to allow amend- 
ments, where the cause of action before the justice is not sub- 
stantially changed. But the statement filed with the justice 
in this case, dnder the Ist section of art. 3, omits two of the 
six clauses expressly required to be verified by affidavit, be- 
fore an order could be issued to the constable for seizing and 
delivering the property. The amended petition filed in the 
Circuit Court is therefore substantially a new action, and af- 
fords no justification for the exercise of the power confided 
to the justice, upon special grounds carefully set forth in the 
act. 

It is not meant as any reflection upon the legislative de- 


partment of the government, to say that such controversies 
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ought to be excluded from this court, since this court decided, 
when its docket did not amount to a hundred cases a year 
from the whole State, that the legislature had no power to 
impose such restriction, and the same principle of conrse 
holds good when the docket reaches one thousand cases a 
year. 

The judgment is reversed and the cause dismissed. 





co) 


Tue Srate or Missovrt, Respondent, vs. Loren J. Epwarps 
anp Wituiam D. Epwarps, Appellants. 
1. Practice, criminal—Indictment—Selling liquor without license—Burden of 


proof.—In indictments for selling liquor without license, the onus is on the 


accused of showing authority to sell. 


po 


Selling liquor without license—Indictment for—Joinder, improper, when— 
No ground for reversal, when.—-Persous may be jointly indicted for sell- 
ing liquor without license, but there should be no joinder in the absence 
of proof showing a common design or concert of action. Where, how- 
ever, notwithstanding the failure of such proof, it appears clearly that 
each of a number of defendants so jointly indicted are guilty of acts which 
would warrant a separate indictment and conviction, the misjoinder does not 
work such “ prejudice to the substantial righis of defendant upon the merits ” 
(Wagn. Stat. p. 1091, 3 27,) as to warrant the interference of the Supreme 
Court. 


Appeal from Davies Circuit Court. 
Wim. M. Rush, for Appellants. 


I. The indictment is bad, being for an offense not jointly 
indictable. (Rex vs. Atkinson, 1 Salk., 382; Rex vs. Wes- 
ton, 2 Strange, 623, cited in Arch. Or. Plead. p.55; Vanghan 
vs. State, 4 Mo., 530.) 

Hockaday, Atty Gen’l, for Respondent. 

I. Defendants were jointly engaged in business as partners, 
and the act of one was the act of the other. If one made a 


sule in violation of law, then both are guilty. Where the 
agent sells, both principal and agent are liable to indictment. 
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(State vs. Hays, 13 Mo., 246; State vs. Bryant, 14 Mo., 340; 
Id., 137.) 

II. The indictment is good. (State vs. Wishon, 15 Mo., 
503; Id., 506, 478; State vs. Sutton, 25 Mo., 300.) 





Suerwoop, Judge, delivered the opinion of the court. 


The defendants were jointly indicted for selling liquor 
without a license. The indictinent is well enough as to form. 

Upon trial the defendants showed no authority what- 
ever for the acts charged, and in this State the onue of doing 
this is cast on the party accused in cases of this character. 
(Schmidt vs. State, 14 Mo., 1387; Whieat vs. State, 6 Mo., 455.) 

There is now no doubt but that parties may be jointly in- 
dicted for the offense so specified in the indictment now be- 
fore us. The case of Vaughn vs. State (4 Mo., 530), cited by 
appellant’s counsel,and which seems to militate against this 
view, was based upon the idea that two persons could not be 
jointly indicted for exercising without license the trade of an 
auctioneer. But the law of that case appears to have been 
but lightly considered and has since been questioned and vir- 
tually overruled in subsequent decisions. (State vs. Gay, 10 
Mo., 440 and cas. cit.; State vs. Presbury, 13 Mo., 342.) 

There is no room, therefore, in the case at bar to doubt the 
sufficiency of the indictment on this point. In this case, how- 
ever, the testimony showed, on the part of each defendant, dis- 
tinct and independent violations of the license law, and did 
not exhibit any common design or concert of action in their 
individual infractions of that statute. Under such cireum- 
stances there should have been no joinder. (1 Whart. Cr. 
Law. §§ 430, 432, and eas. cit.) 

Thus it has been held, that “if A. & B. are jointly in- 
dicted and tried for gaming, and the evidence shows that A. 
and others played at one time, when B. was not present, and 
B. and others played at another time when A. was not pres- 
ent, no conviction can be had against them.” (§ 480, supra.) 

In England, the practice has prevailed—subject, however, 
to the discretionary power of the court to direct the indict- 
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ment to be qnashed—to indict a number of persons for 
several offenses of the same nature, but there it must be laid 
separaliter; or, otherwise, the indictment thus framed will 
be quashed. The word separaliter is held to make an 
indictment drawn in this manner tantamount to “several 
indictments ;” (Rex. vs. Kingston, 8 East, 41;) and by this 
method is obviated an objection like the one we have 
been considering to the present indictment. And, were it 
not for the latitudinous provisions of our statute in ref- 
erence to practice in criminal cases (2 Wagn. Stat., § 27, p. 
1090) we should hold that objection a fatal one; and that the 
conviction herein could not be upheld. But as the evidence 
clearly shows that the defendants were each guilty of an act, or 
acts.which would well have warranted their separate indictment 
and conviction, it is not seen that there is any such “ defect 
or imperfection ” in conducting the prosecution against them, 
as has tended “to the prejudice of the substantial rights of 
the defendant, upon the merits.” (State vs. Dalton, 27 Mo. 
1; State vs. Craighead, 32 Mo., 561; State vs. Cox, Jd., 566; 
State vs. Duclos, 35 Mo.. 237; State vs. Willis, 37 Mo., 192.) 
Judgment affirmed ; all the judges concur. 
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H. J. Roserrson, Defendant in Error, vs. Jonn Neat, 
Plaintiff in Error. 


1. Dismissed for failure to file statement and brief. 
Error ta Clay Circuit Court. 
D. C. Allen, for Plaintiff in Error. 
John T. Chandler, for Defendant in Error. 
Waenrr, Judge, delivered the opinion of the court. 


In this case the plaintiff has failed to file any statement and 
brief as required by Jaw. The writ will therefore be dismis- 
sed. The other judges concur. 
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A. Sumner, Appellant, vs. Anprew F. McCray, GarnisHEE 
or Cuarves ‘Tl. Wxstcoms anp JosepH Carrer, Respon- 
dent. 

1. Wife's land in another State—Sale of—Proceeds of exempt from execution.— 
Where the husband, as agent of the wife, receives a check for the price given 
for the purchase of land owned by her prior to marriage, under the statute 
relating to married women (Wagn. Stat. 935, 3 14), the check is exempt from 
execution for his debts. And this is the rule although the lands are in another 


State. 
2.. Practice, civil—Instructions.—Instructions not warranted by the evidence 


should be refused. 
Appeal from Caldwell Circuit Court. 
Crosby Johnson with M. 4 Low, for Appellant. 


I. Our statute does not restrain the husband from collecting 
in and reducing to possession the choses in action of his wife. 
(Boyce vs. Cayce, 17 Mo., 47; Clark vs. Bank, 47 Mo., 17.) 
And it makes no difference whether the money or bond arises 
from the sale of her land or other property. (Tillman vs. Till- 
man, 50 Mo., 40.) If there is no particular agreement on the 
subject, but she voluntarily parts with her land and permits 
the cash avails of it to go into his hands, this cash is like any 
other which he receives during the coverture from her, abso- 
lutelv his. (1 Bish. Mar. Women, § 605 ; Mahoney vs. Bland, 
14 Ind., 176; Talbott vs. Dennis, 1 Ind., 471; Martin vs. 
Martin, 1 Const., 473; See 12 Ind., 170; 3 Ind., 545 ; Wood- 
ford vs. Stephens, 51 Mo., 443.) 


J. M. Hoskinson, for Respondent. 
Waener, Judge, delivered the opinion of the court. 


On a judgment in favor of plaintiff, against one Westcomb, 
defendant was summoned as garnishee. In his answer he sta- 
ted that he had received a check from Westcomb, but was in- 
formed that it was the property of Westcomb’s wife. Whether 
‘it was hers or not, soas to be liable for her husband’s debts or 
otherwise, was the issue submitted to the court. 
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The evidence ail showed that the money which the check 
represented was derived from the sale of land belonging to 
her in the State of Indiana; that the land was purchased by 
her with her own money long before her marriage, and that it 
was sold since, and that the check was for one of the instal- 
ments due thereon, and that her husband, in receiving and 
transferring it, only acted as her agent. The judgment was 
fer the defendant. 

Our statute provides that “the rents, issues and products of 
the real estate of any married woman, and all moneys and ob- 
ligations arising from the sale of such real estate, and the in- 
terest of her husband in her right in any real estate which be- 
longed to her before marriage, or which she may have acquir- 
ed by gift, grant, devise or inheritance during coverture, shall 
during coverture, be exempt from attachment or levy of execu- 
tion for the sole debtsof her husband.” (2 Wagn. Stat., 935, 
§ 14.) 

It is contended that the’statute cannot govern the case, be- 
cause the wife’s land was situated in the State of Indiana, and 
the law was only intended to apply to lands lying in this State. 
But there is nothing in the law warranting any such construe- 
tion. Its language does not import any such idea; and when 
we take into consideration the object and intent had in view, 
a conclusion directly to the contrary must be reached. No 
distinction is made. The law makers manifestly intended to 
secure to the wife, free from the control of her husband, all 
moneys arising from the sale of her real estate which she pos- 
sessed before marriage, or which she acquired with her own 
money, obtained by gift, grant, devise or inheritance after 
inarriige. 

It is of no consequence in what jurisdiction the land was 
situated, the money arising from the sale thereof was designed 
to be secured toher. The money isin her hands, just as much, 
and the object in view is accomplished, whether the land was 
situated in this State or another. 

The court did right in refusing the instructions in reference 
to the husband’s reducing the money into possession, for there 
was no evidence warranting them. 
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The judgment of the court was evidently right and should 
be affirmed, and with the concurrence of the other judges, it 
will be so ordered; the other judges concur. 





° 


Tuomas R. SHaw, Apm’r, erc., of Dantet Groomer, Sr., 
Dec’p, Appellant, vs. Mary Jang Groomer, Respondent. 
1. Probate Court—A ffidavit charging embezzlement of estate of deceased person, 
filed by one not shown to have interest— Affidavit in Circuit Court by administra- 
tor—Change in cause of action.—Whiere one not shown to have any interest 
in the estate files an affidavit, charging another with embezzling the property 
of a deceased person, (Wagn. Stat., 85, 3 7) the administrator cannot, on ap- 
peal of the case to the Circuit Court, appear there for the first time and file a 
new affidavit, and compel the party accused to proceed to trial thereon. Such 
action of the administrator would be the introduction of a new party and a 
change in the cause of action. 
Appeal from DeKalb Circuit Court. 
M. A. Low, with John Conover, for Appellant. 


I. By appearing to the citation and submitting to an exami- 
nation, the defendant gives the court jurisdiction of his 
person. 

II. If the amendment was necessary, the court did not err 
in permitting the appellant to amend the affidavit. 

The first affidavit was sufficient to notify, and it did no- 
tify, the defendant of the charge against her. 

An affidavit for an attachment may be amended after an 
appeal from the judgment of a justice of the peace, and there 
is no good reason why an equally liberal practice should not 
obtain here. 


I. C. Mc Dugall, with Strongs & Hall, for Respondent. 


I. The filing of the “amended affidavit” in the appellate 
court was a confession that the original affidavit did not state 
a cause of action; and was an abandonment of the original 
statement; and being made by another party in the appellate 
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court, was wholly unauthorized by law. (Price vs. Halstead, 
8 Mo. 461; Dameron vs. Dameron, 19 Mo., 317; Howell’s 
x’r vs. Howell, 37 Mo., 124: Powers vs. Blukely’s Adm’y, 
16 Mo.. 437; Hock’s Adm’r vs. Dver, 47 Mo., 214. See also 
Webb vs. Tweedie, 30 Mo., 488; Hansberger vs. P. R. R. 
Co.. 43 Mo., 196; Brashears vs. Strock, 46 Mo., 221. 

b] b > 


Waaner, Judge, delivered the opinion of the court. 


It appears from the record that one Burton made an affida- 
vit stating that he had good reason to believe, and did believe, 
that the defendant had concealed in her possession and under 
her control, certain money belonging to the estate of Groomer, 
deceased, and that she refused to turn the same over to the 
administrator. 

It is nowhere shown that Burton had any interest in the 
estate, or that he was authorized to make the affidavit accord- 
ing to the provisions of the statute. (Wagn. Stat., 85, § 7.) 

The affidavit was defective in other m:tters, but a citation 
was issued and such proceedings were had in the Probate 
Court, that a judgment resulted in favor of the estate and 
against the defendant. 

The defendant appealed to the Cireuit Court, and in that 
court the administrator appeared, for the first time, and on 
his own motion filed a new affidavit, to which defendant ob- 
jected and excepted. 

Objections were then made to the introduction of any evi- 
dence in the cause; one of the principal reasons assigned there- 
for, being, that the filing of the affidavit by the administrator 
in the Cirenit Court, was an abandonment of the said pro- 
ceeding as originally instituted, and that the court had no an- 
thority or jurisdiction to hear and determine the cause on the 
second affidavit. The objection was sustained and the suit 
dismissed. 

The only question presented for determination by the re- 
cord is, whether the administrator could come into the Cirenit 
Court, for the first time, and file an entirely new affidavit and 
compel the defendant to proceed to trial thereon. This ques- 
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tion must be answered by a construction of the statute in ref- 
erence to appeals in administration cases from the Prebate or 
County Courts. 

Tie statute provides that “upon the filing of such trans- 
cript and papers, in the office of the clerk of the Circnit 
Courts, the court shail be possessed of the cause, and shall 
proceed to hear, try and determine the same anew, without 
regarding any error, defect or other imperfection in the pro- 
ecedings in the court having probate jurisdiction.” (Wagn. 
Stat., 120, § 8.) 

New errors, defects or other imperfections in the Probate 
Jourt, are to be disregarded, but the same cause is to be tried 
anew in the appellate court, that was tried in the court of origi- 
nal jurisdiction. In one sense, so far as the subject matter was 
concerned, @. e. the money, the cause was the same. Except 
in cases i rem, however, subject matter alone does not confer. 
jurisdiction. In personal actions, jurisdiction over the par- 
ties is indispensably necessary. The administrator was not a 
party to the original proceeding and had no agency in insti- 
tuting the same. When he appeared and filed his affidavit, 
it was the introduction of a new party, and changed the char- 
acter of the action. He could not connect it with the defec- 
tive affidayit made previously in the court below, which seems 
to be conceded, was unauthorized. His affidavit, then, was 
the same as if it had been originally filed as the institution of 
a new proceeding, and it could not be made in an appellate 
court. 

We do not deny the proposition that affidavits are amend- 
able, where they are not absolutely void ; but this case has for 
its foundation a different basis. 

The appeal is only allowed by the statute, and the trial] and 
proceedings must be had in conformity with its provisions. 
A fair and just interpretation of the section permitting ap- 
peals, will not sanction the course of the plaintiff in this case. 


Judgment affirmed; the other judges concur. 
o2—VvoL. LX. 
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Lucten E. Carrer, Appellant, vs. Marcus E. Hotman, Frank 
O. Perris, Tuomas H. Cottins and Amanpa Corsy, Re- 


spondents. 


1. Mortgage—Agreement to give will create a lien, how far.—It seems to be well 
settled, that an agreement in writing to give a mortgage, will create a lien 
upon the land specified in the agreement as against general creditors. (Me- 
Quie vs. Peay, 58 Mo., 58; Blackburn vs. Tweedie, post p. 505.) And it ia 
proper to record such an instrument. 

2. Conveyance inter partes—Sheriffs’ sales—Accuracy of description— What ne- 
cessary in two cases.—In the mterpretation of deeds infer partes, courts are not 
inclined to insist upon that accuracy of description required in sheriffs’ deeds 
or other transfers of property in invitum. 

3. Deed—Description of land in—Patent, ambiguity in—Identification of ali- 
unde.—In au agreement for a mortgage of land the property was referred to 
hs “‘a farm owned by me in townships sixty-five and sixty-six of Worth coun- 
ty,” * * * “south of Grant City, one and one-half miles.” But neither 
section nor range were given. It appeared that the maker of the agreement 


, 


lived in another county, and that the tract claimed to be that deseribed by the 
deed had no house upon it, and was not known as the farm of the maker, nor 
generally understood to be his. Held, that the ambiguity in the description 
was patent, and that the uncertainty was not cured by the evidence aliunde, 


Appeal from Worth Circuit Court. 
L. E. Carter, for Appellant. 


I. The agreement was properly recorded. (Wagn. Stat. 
Q77, $$ 24, 25; 2 Sto. Eq. Jur., §§ 1018-20; 1 Mil. Mort., 4 
ed., p. 648, ef seq.) 

| II. It was in equity a mortgage. (Hil. Mort., supra ; Read 
vs. Simmons, 2 Desaus., 552; Mennde vs. Delaire, 2 Desans., 
564; Ex’r of Reed vs. Kenan, 3 Desaus., 74; Welch vs. 
Wusher, 2 Hill Chy., 167-170; Massey vs. M’llwain, 2 Hill 
Chy.. 421-428 ; Dow vs. Ker, 1 Speed. Eq., 414-417; In the 
matter of Howe, 1 Page, 125-130; Bk. of Muskingum, vs. 
Carpenter, 7 Ohio, 21; Lake vs. Dodd, 10 Ohio, 415-425; 
Doe, Exr. Dan Burgess vs. Bank of Cleveland, 3 McLean, 140; 
Racinbillot vs. Sanservain, 32 Cal., 375; Peckham vs. Had- 
dock, 36 Ill., 38; Sto. Eq. Jur., § 643, 8 ed., p. 61; Hill. 
Mort., vol. 2, 4 ed., p. 410, $7; Moody vs. Wright, 13 Mete., 
29, 30; Moody vs. Baker, 3 Mees & W., 195; Gale vs. Bur- 
nell, 7 Add. & Ell. N. R., 850; Hilly. Mort., 4 ed., vol. 1, p. 
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648; Id., p. 661, and note; Abbott vs. Godfrey, 1 Mann, 
[Mich.| 198; Davis vs. Clay, 2 Mo., 161; Doniphan vs. Pax- 
ton, 19 Mo., 288; Gill vs. Clark, 54 Mo., 415.) 

II[. The agreement is not void for uncertainty. If possible 
the intention of the parties as it appeared in the deed should 
govern its construction. (Abbott vs. Abbott, 51 Mo., 575; 
Lay vs. Wagoner, 47 Mo.. 178; Bruensmann vs. Carroll. 52 
Mo., 313; 2 Greenl. Cr. Tit. Deed, ch. 12, § 26; Rutherford 
vs. Tracy, 48 Mo., 325; Jamison, Tr. vs. Fopiano, 48 Mo., 
194; Dawes vs. Prentice, 16 Pick., 435 ; Block vs. Trout, 50 
Me., 364; Winslow vs. Patten, 34 Me., [4 Red.] 25; Biddle 
vs. VanDeventer, 26 Mo., 500; Jackson vs. Clerk, 7 Jolins., 
216; Loomis vs. Jackson, 19 Johns., 449; Worthington vs. 
Hylyer, 4 Tyng, 196; Cro. C., 548, 473, 447; Gibson vs. Bo- 
y, 23 Mo., 478 ; 4 Greenl. Cr., 307.) 

If the deed describes the property with sufficient certainty 
toshow what was intended to be effected or conveyed, it is 
good. (Brown vs. Hayes, 21 How., 306; Fenwick vs. Gill, 
88 Mo., 510; Hardy vs. Mathews, 38 Mo., 121; Rutherford 
Tracy, 48 Mo., 325; Cooley vs. Warren, 53 Mo., 166; 
Nelson vs. Broadhack 44 Mo., 596; Bruensmann vs. Carrol, 
52 Mo., 313; 3 Wash. Real Prop., p. 344, 345, 346, 347, and 
authorities cited ; Comm. vs. Roxbury, 9 Gray, 490; Schultz 
vs. Lindell, 40 Mo., 330, 355; Jennings vs. Brizeadine, 44 
Mo., 335; Seaman vs. Hogeboom, 21 Barb., [S. C.] 398.) 

The designation, together with the identification of the 
land aliunde was sufficient. (Doolittle vs. Blakesley, 4 Day, 
265; Stanley vs. Green, 12 Cal., 148; Carson vs. Ray, 7 
Jones L. [N. Cr.] 609; Abbott vs. Pike, 33 Me., 204; Cra- 
vens vs.¢Pettit, 16 Mo., 210; Walsh vs. Ringer, 2 Ham., 327; 
4 Monr., 63; Clark vs. Powers, 45 Ill., 283; Dougherty vs. 
Purdy, 18 Ill., 207-8; Fitch vs. Gosser, 54 Mo., 267; Bates 
vs. Dower, 17 Mo., 550; Means vs. LaVergne, 50 Mo., 343 ; 
Hamilton vs. Doolittle, 37 Ill., 473; Prettyman vs. Walston, 
54 Ill., 175; Jamaica vs. Chandler, 9 Allen, 159; Hart vs. 
Rector, 7 Mo.,531; Burnham vs. Banks, 45 Mo., 349; Strib- 
ler vs. Schreiber, 36 Vt., 345; Dodge vs. Nichols, 5 Allen, 
548.) 


ria 
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IV. The requiting was notice. (1 Johns, Chy., 394.) 
Murat Masterson, for Respondents. 


I. The deed is void for uncertainty. (Boardman vs. Reed, 
6 Pet. U. S.; Greenl. Ev., §$ 297,301; Phill. Ev., 749, 780; 
Stark. Ev., 546; Jackson vs. Ransom, 18 John., 107; Thomas 
vs. Thomas, 6 John., 671; Jackson vs. Delaney, 13 John., 
557; Haight vs. Pond, 10 Conn., 255; Bell vs. Dawson, 32 
Mo., 87; Clemens vs. Rannells, 34 Mo., 583; Evans vs. Ash- 
ley, 8 8 Mo., 178; Wash. Real Prop., 3 Vol., 344; Nelson vs, 
Brodhack, 44 Mo., 603.) 
If. The instrument was not a conveyance of realty, nor 
such an instrument as the law authorizes to be put on record. 
(Wagn. Stat., 277, § 24; p. 275, § 14.) 


Napton, Judge, delivered the opinion of the court. 


The only question in this case depends on the construction 
of the following instrument, which was duly acknowledged, 
signed and recorded in Worth county, on the Ist day of De- 
cember, 1869. There was a subsequent levy on the property 
alleged to have been described, and a subsequeut deed of 
trust ; and the only question is, whether the paper hereinaf- 
ter stated constituted a mortgage or lien, so as to give it pri- 
vrity over subsequent creditors and purchasers. The paper 
in he was as follows: 

* Know all men by these presents, that I, Mareus E. Hol- 
man, of Andrew county, am held and firmly bound unto Lu- 
cien E. Carter, of St. Joseph, in the penal sum of $500, for 
the payment of which, well and truly to be made, I bind my- 
self, heirs, executors,” ete. 

* The condition of this bond is, that, whereas the said Car- 
ter holds five promissory notes against me, of one hundred 
dollars each, dated July 27, 1869, and due respectively in 
four, five, six, seven and eight months after the date thereof. 
Now, if I, the said M. E. Holman, shall make, execute and 
deliver to said L. E. Carter a good and valid deed of trust or 
mortgage on a farm owned by me, free ofall encum- 
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brance, in townships sixty-five and sixty six, of Worth county, 
State of Missouri, to secure the payment of three of said 
notes within the next thirty or sixty days, I being liable as 
the maker on all of said notes, and being unable to execute 
said mortgage at this time on said Jand, for the reason that I 
cannot recollect the number of the section and range of the 
same sufficiently to describe said land in a mortgage which I 
am to give said Carter, then these presents shall be null and 
void and of no effect, otherwise to remain in full force and 
virtue in law. The land herein described lies south of Grant 
City, about one or one and a half miles, to which I attach 
this as a lien, for the performance of this agreement,” ete. 

The plaintiff in his petition claims a lien on the south half 
of the south west quarter of section five, town. sixty-five, range 
thirty-one, in Worth county, as being the land described in 
the above obligation. 

The bill of exceptions states, that the plaintiff gave evi- 
dence tending to show that the land described in his petition 
was the land intended to be described in the bond or writing 
obligatory heretofore set out. The evidence is, however, not 
set out in the bill of exceptions. , 

The defendant then. read the deposition of Mrs. Corby, 
which need not be noticed further, as it simply stated that 
she knew nothing whatever personally of the transaction, hav- 
ing an agent, named Culligan, to manage all her pecuniary 
affairs. 

Culligan was then examined. His explanation of the 
matter is this: As agent for Mrs. Corby he hada deed 
of trust on Pettis’ land in the bottom in Buchanan county, 
for $850. Pettis and Holman were about to exchange lands, 
and Pettis being unable to pay off the mortgage on his land 
in Buchanan, proposed to Culligan to relieve his land in Bu- 
chanan of this lien, and take in lieu thereof a mortgage on 
the land in Worth county, which he understood to be the 
south half of the south west quarter of section five, township 
sixty-five, range 31, and the north half of the south half of 
lot No. 2, of the south west quarter of section seven, in the 
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same township and range. The proposal of Pettis was agreed 
to, upon condition that the land in Worth county was free 
from ineumbrance. 

A few days afterwards Pettis came to the witness’ office, 
stating that he had been up to Grant City to look at the land, 
and searched for incumbrances, and gave him a certificate 
which the bill of exceptions states is marked “ A.,” but which 
is not inthe record. This certificate, it may be inferred, was 
from the clerk of Worth county; but it is not copied, and, 
therefore as in the case of the plaintiffs evidence, leaves 
everything to conjecture. 

It may be remarked here, that in cases tried by juries on 
instructions, or common law eases as they are usually termed, 
details of evidence are unnecessary, and therefore a mere 

tatement of its tendency on either side is sufficient ; but in 
chancery eases, where it is expected that the court will re- 
view the testimony,.the evidence at large may be important. 

The amount of the deposition of this witness was, that he 
had no knowledge of any ineumbrance; he knew nothing of 
plaintiff's lien ; he relied on the certificate above referred to, 


> 


which he states was a certificate of the clerk of the county. 
Holman, the defendant, lived in Buchanan county, about 
two miles south of St. Jo. He intended to give alien on the 
east half of the north west quarter of section six, town. sixty- 
five, range thirty-one. He had no intention of giving a 
mortgage on what he calls his home place; that he after- 
wards sold that to Pettis. The reasons for this are explained, 
but immaterial. There was ne house on this land, but part of 
it was cleared. He brought a written line from the clerk of 
the court of Worth county, stating that he had examined the 
books in Worth county, and found the Worth county land 
clear of incumbrance. He claimed two eighty acre traets 
and one twenty acre tract, all derived from different sources. 
Upon the testimony the court decided that the instrument 
of writing sued on, in itself. was not a mortgage or lien in 
law or equity, except perhaps as against Holman, and that 
the filing thereof and recording the same imparted no notice 
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to defendants, nor to any subsequent purchaser of any incum- 
brance; that said bond was not a conveyance or such an in- 
strument as was authorized to be recorded. And the court 
ave final judgment for the defendants. 

The doctrine of equitable mortgages, or liens arising from 
agreements or implied from a deposit of title deeds, is one of 
the creations of courts of equity which it is difficult to define 
or explain. It seems to be settled, however, that an agree- 
ment in writing to give a mortgage, will create a lien on the 


iid 
5S 


property specified in the agreement, as against general credi- 
tors. 

Most of the cases in this country seem to be traceable to 
the case of Delaire vs. Keenan, (3 Desaus., 74, which is not 
here accessible) and Chancellor Desauessure referred to Lord 
Cowper’s opinion in Finch vs. The Earl of Winchelsea, (1 
Pierre Wil., 283.) Lord Cowper there said, “ Articles made 
for a valuable consideration and the money paid, will, in 
equity bind the estate and prevail against any judgment 
creditor mesne between the articles and the conveyance ;” and 
this is all that was said on the subject, for the chancellor de- 
cided that, as the consideration was inadequate, he would dis- 
regard the agreement as against a judgment creditor. 

Upon this opinion of Lord Chancellor Cowper has been 
established the doctrine that an agreement for a mortgage 
has in equity a specific lien, and that the mortgagees were en- 
titled to a preference over subsequent judgment creditors. 
(1 Paige, 180; 32 Cal., 3875; 1 Hill. Mort., 648; McQuie vs. 
Peay, 53 Mo., 58; Adams Eq., 123 and note.) 

It may be considered, therefore, that the bond in this ease 
was properly recorded, as it purported to affect land in the 
county where it was recorded, and the only question is, 
whether the description of the land was sufficiently accurate 
to convey notice. The only description of the land is, “a 
farm owned by me in townships sixty-five and sixty-six, south 
of Grant City one or one and a half miles.” 

It seems from the testimony that the recorder gave a writ- 
ten certificate that there was no incumbrance on the land 
purchased by Pettis. 
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Courts have gone very far in supporting equitable mort- 
gages, but in such cases there has been no dispute as to the 
land intended to be charged with the lien. It has also been 
the intention of courts to support deeds inter partes, and in 
their-interpretation not to require the accuracy of description 
required in sheriff's sales, or other transfers of property made 
without the consentof the owner. It is unnecessary to quote 
authorities on this point. They are familiar to the profession, 
and have been recognized in this court in several cases. 

This court has gone very far also in supporting sales by 
sheriffs, as may be seen by reference to the opinion in Me- 
Pike vs. Allman, (53 Mo., 551) and the authorities therein 
vited and commented on. 

The words in the bond, “the farm owned by me one and 
one half miles south of Grant City,” may be rejected as con- 
veying no information whatever. It appears very clearly that 
Holman lived in Buchanan county, and that the place he de- 
scribes as owned by him had no house on it, and was not at 
all known in the neighborhood or generally understood to be 
Holman’s farm, or called by that name. The only descrip- 
tion of the land is, that it was in townships sixty-five and 
sixty-six. No section or range is given. Townships contain 
thirty-six sections of land, and each section contains six hun- 
dred and forty acres. Bacon says: “There be two sorts of 
anbiguities of words; the one is ambiguitas patens, and the 
other latens. Patens is that which appeareth to be ambign- 
ous upon the deed or instrument ; /afens is that which seem- 
eth certain and without ambiguity, for anything that appear- 
eth upon the deed or instrument, but there is some collateral 
matter out of the deed that breedeth ambiguity.” 

This description seems to fall within the explanation of a 
patent ambignity. This land is described as in two town- 
ships, either of which would contain thirty-six times six hun- 
dred and forty acres, or upwards of twenty thousand acres. 
It is impossible, on the face of the deed, to locate the land, 
and so the clerk of the county decided, when he gave a cer- 
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tificate that there was no incumbrance on the land conveyed 
to the defendant Pettis. 

And we think his opinion was right, and we shall therefore 
affirm the judgment of the Circuit Court; the other judges 
concur. 





fo) 


Tuomas Bracksurn, Respondent, vs. Davi Tweepix, Ap- 
pellant. 


1. Eynitable mortgage on land—Agreement by owner to give occupancy of land in 
liew of interest on sum borrowed.—A written agreement by the owner to pay the 
occupant of certain laud a given sum, conditioned, that when the land was sold 
to enable the owner to realize the amount, the occupant should surrender his 
possession, and meantime giving him the oceupaney in lieu of paying him in- 
‘terest on this sum, was held to constitute au equitable mortgage, and amounted 
to a specific lien on the Jand; and any one buying with notice of the agreement 
would take subject to it. 


. Agreement will constitute equilable mortgage, when.—An agreement to give a 
morigage, a mortgage defectively executed, or an imperfect attempt to create 
a mortgage or to appropriate specific property to the discharge of a particular 
debt, will create a mortgage in equity or a specific lien on the property so 
mortgaged. (See McQuie vs. Peay, 58 Mo., 58-9; Carter v. Colman, ante 
p- 498.) 


Appeal from Carroll Circuit Court. 
L. H. Waters, for Appellants. 


I. If it may be implied from a written agreement, that the 
land is to be chargeable with, or security fora debt, it amounts 
to an equitable mortgage.(2 Sto. Eq. Jur., § 1020, 1 Hil. Morty. 
647. § 1; Chase vs. Peck, 21 N. Y., 583; Neil. Eq. Mortg., 
218, n.; Ad. Eq., 313 & n.; Russell vs. Russell, 1 Lead. Cas. 
Eq., 2 Am. Ed., 499, and authorities cited at tha end of note,) 
and the mortgage may arise without a deed or special contract. 


(4 Kent. Com., 11 Ed., 164.) 
Ray & Ray. with W. P. Hall, for Respondent. 
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I. The instrument does not constitute an equitable mort- 
gage. It neither confers a lien nor creates a title to the land, 
The possession was not taken and delivered under the contract, 
but existed before. ° | ; 

Il. The trust, if any, is at most, a personal trust reposed 
in the good faith of John Tweedie, and not a property trust 
fastened by its terms upon the land itself and following it, 
into whose hands soever it may puss. R 

ILI. But, if it should be held to be an “ Equitable Mort. 
gage” then it is not good against the plaintiff unless he had 
* xetual notice” thereof, at the time of his purchase. And in 
this case he had no notice actual or constructive. 


Waener, Judge, delivered the opinion of the court. 


This was an action of ejectment in the ordinary form to re- 
cover possession of certain lands described in the petition, 

In addition to a denial of the averments in the petition, the 
answer set up an equitable defense and claimed that defend- 
ant went into possession of the premises, under a written 
agreement made with one John Tweedie who was plaintiffs 
grantor and owned the lands at the time, and that by that 
agreement, defendant was to retain possession till John 
Tweedie sold the same and paid him the sum of nine hun- 
dred dollars, and that he was to have the use of the lands in 
lieu of interest on the sum due him; that in pursuance of that 
agreement he took possession of the land and remained in 
possession till the commencement of this suit. 

The agreement relied on stated that John Tweedie agreed 
to pay David Tweedie the sum of nine hundred dollars, on 
the conditions that whenever the land oecupied by David 
Tweedie (which was the land in controversy) was sold by 
Jolin Tweedie to enable him to realize the above amount of 
nine hundred dollars, then David Tweedie agreed to give to 
John Tweedie possession of the land ogeupied by him. 
David Tweedie agreed to help put up the tence around the 
land and this work and oceupying the land, were to be an 
off-set to the interest on the nine hundred dollars. 
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The cause was tried before the court sitting as a jury, and 
for the plaintiff the court declared the law to be, that the 
agreement was not such an instrument as gave, or could con-’ 
fer upon David Tweedie any lien on the land or interest 
thereon, and that it was no defense to plaintiff’s right of re- 
covery. 

The defendant requested a declaration that the instrument 
read in evidence by defendant, amounted to an equitable mort- 
gage, and under it, defendant had a lien on the land in ques: 
tion as against John Tweedie and his grantees with notice, 
and the same would only be void as to subsequent bona fide 
purchasers for a valuable consideration. This declaration the 
court refused to give, and then rendered its verdict for the 
plaintiff. 

There was evidence introduced by the defendant tending to 
show that plaintiff purchased with a knowledge of the exist- 
ence of the agreement, and that he knew that defendant was 
in possession. Plaintiff submitted evidence of a contrary ten- 
dency. As the case was treated in the court below as an ac- 
tion at law, and as it must go back, we will not at present 
look into the question of notice. 

Anagreement in writing to give a mortgage, a mortgage de- 
fectively executed, or an imperfect attempt to create a mortgage 
or to appropriate specific property to the discharge of a particu- 
lar debt, will create a mortgage in equity, or a specific lien on 
the property so mortgaged. (McQuie vs. Peay, 58 Mo., 58.) 

The agreement, we think, was sufficient to create a mort. 
gage in equity and amounted to a specific lien on the land, 
That there was an attempt to appropriate the property to the 
discharge of the particular debt is manifest. It was even 
more than an ordinary mortgage in equity under our law, for 
it gave the equitable mortgagee the possession; and instead 
of compeiling him to account for the rents and profits as is 
generally the case, it allowed him to retain the possession for 
the interest due him on his debt, and foy certain work, which 
he performed without regard to the question whether they 
were equal to the rents and profits or not. 
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The real intention of the parties as exhibited by the written 
agreement, seems to have been that the land was to be charged 
with the payment of the debt, and that the creditor was to 
keep the possession till the debtor sold the land and made 
satisfaction. 

Any person buying, with notice of these facts, would take 
subject to them, and he would know that he could not obtain 
possession till the prior lien was discharged. It would there- 
fore be his duty before he could obtain a clear title, and the 
right to the possession to see that the debt was satisfied. 

The court erred in its decision and its judgment should be 
reversed and the cause remanded; the other judges concur. 





W. B. Martixpate, Appellant, vs. Kansas Crry, Str. Josepn 
anp Counc Buurrs Rattroap Company, Respondent. 


1. Railroads—Frilure to transport passenger to old depot—Knowledge of change 
by passenger — Contract held to be made in reference to change,when.—In suit 
against a railroad company for failing to carry plaintiff to its original depot, 
where it appeared that the company had abandoned its old depot for one, half 
a mile short of that terminus: He/d, 1st. That although the change had been 
adopted only a few weeks prior to his purchase of ticket, yet, the running of 
the trains having been uniformly to the new depot since that change, will be 
considered as a usage of the company, in reference to which plaintiff must be 
held to havecontracted. That @ fortiori, such is the case where plaintiff knew 
of the change at the time of procuring his ticket ; 2nd. That the question whether 
defendant had violated statutory requirements could not be raised in such a 
suit. 

Corporation, illegal act of — When may be investigated by private citizen, collat- 


te 


erally.—The only exception to the rule which prohitvits collateral inquiry bya 
private citizen into the supposed illegal acts of a corporation, is where such in- 
vestigation is expressly authorized by the legislature. 


Appeal from Andrew Circuit Court. 


Ray, Harlan & Martindale, for Appellants, cited in argu- 
ment, Sto. Bailm., 6th. ed., p. 606, § 600; Dudley vs. Smith, 
1 Campb., 186; Weed vs. S. & S. R. KR. 19 Wend., 534; 
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Ker. vs. Mountain, 1 Esp., 27; 21 Ill., 176; 43 IIl., 513; 
13 Wend., 611, 627-8; Porter vs. Steambt. New England, 
17 Mo., 290; Marony vs. Old Colony R. R. Co., 106 Mass., 
153. 

Hall § Mossman, for Respondent, cited 2 Pars. Cont., 472, 
498 and note, 499, 500, 536 to 547 and notes; Jd., 1ST and 
note, to same, and 188; Chitty Cont., 873; S. W. F. and C. 
P. Co. v. Stannard, 44 Mo., 71; Martin vs. Hall, 26 Mo., 386 ; 
Soutier vs. Kellerman, 18 Mo., 509; Whitmore vs. Coats, 14 
Mo., 9; 2 Redf. Railw., 135, § 184 and notes; 25 Wend., 
660; 37 Mo., 472; Ch. & Alton R. R. Co. vs. Randolph, 53 
[ll.; Lackland vs. N. M. R.R. Co., 384 Mo., 259; 1 Bibb., 
(Ky.], 292-3; 7 Cowen, 609; 1 Handy, 52. 


Suerwoop, Judge, delivered the opinion of the court. 


The plaintiff bases his complaint on several alleged breaches 
of contract on the part of defendant, consisting in a failure 
and refusal to receive and carry plaintiff from its old depot in 
the town of Savannah to other points on its road ; and consisting 
also ina like failure and refusal to carry him from other points 
on its road to such old depot, whereby plaintiff, to his damage, 
was compelled either to walk, or pay omnibus fare to, and 
from the new depot, a half mile distant from the old one, 
where the tickets were sold. 

The evidence showed that plaintiff, at the time of purchas- 
ing the several tickets, was aware of the fact that defendant, 
after the removal of its track between Savannah and St. Joseph 
had discontinued the use of its old depot at the former place, 
except for the receipt and discharge of freight ; and had been 
accustomed, since laying another track, to both receive and 
lischarge passengers, at its new depot. 

Under such circumstances, the knowledge of the plaintiff as 
to the interpretation of the contract by the defendant, and of 
its regulations in conformity with such interpretation, must 
be regarded as entering into and forming part and parcel of 
that contract, if we are to give heed to numerous adjudica- 
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tions on the point. (Wann vs. West Union Tel. Co., 37 Mo.. 
472 and eas. cit.; Whitmore vs. Coats, 14 Mo., 9; 2 Pars. 
Contr., 535, et seg., and cas. cit.; Stannard vs. S. W. F. & C, 
P. Co., 44 Mo., 71.) 

Nor was it material, that the defendant’s trains had been 
running only a few weeks, and since the change of their track, 
from their new depot, as the true test in all these cases, is, 
that the usage, of however recent date, has existed uniformly 
and for a sufficient length of time, to raise the presumption 
that the contract was made in reference to it. (Smith ve. 
Wright, 1 Caines, 43; 2 Pars. Contr., 540, 542.) 

But in this case there is no room for speculation or contro- 
versy as to the intention of the contracting parties; for the 
testimony plainly shows that plaintiff had full knowledge of 
the manner in which defendant had been accustomed to run 
its trains since laying the new track, and therefore, made his 
contract with the defendant with his eyes open, and in full 
possession of the meaning that contract was designed to im- 
port. 

Asto whether the defendant has been guilty of a violation of 
statutory requirements in failing to retain its old depot at Say- 
annah, as the point of departure and arrival of its passenger 
trains, is a question which cannot be raised in this collateral 
method of procedure. (Shewalter vs. Pirner, 55 Mo., 218, and 
eas. cit.: Land vs. Coffman, 50 Mo., 243; Chambers vs. City of 
St. Louis, 29 Mo., 576.) And the only exception to this rule 
which prohibits collateral inquiry by a private citizen into the 
supposed illegal acts of a corporation, is where expressive leg- 
islative permission is granted therefor. (N. M. R. R. Co. vs. 
Winkler, 33 Mo., 354; Christian University vs. Jordan, 29 
Mo., 71.) | 
Judgment affirmed ; all the judges concur. 
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SamveL Enswortu, Respondent, vs. Guy C. Barron, Appel- 
Jant. 


}. Practice, civil—Allegata and probata—Claim for conversion of note, and proof 
of failure to pay pro rata proceeds, ete.——Under a petition charging the trover 
and conversion of a note, plaintiff cannot show that defendant was trustee ap- 
pointed to collect the note and distribute the proceeds among the creditors of 
the maker, and failed to pay over to plaintiff his proportion of the amount. 


Appeal from Buchanan Circuit Court. 
W. H. Sherman, for Appellant. 


I. Plaintiff brought his suit in trover, and recovered judg- 
ment upon a special contract. This cannot be done, even un- 
der the generous rules of practice provided by the code. 
(Wagn. Stat., 1058; Harris vs. Han. & St. Jo. R. R. Co., 37 
Mo., 307; Robinson vs. Rice,’20 Mo., 229; Beck vs. Ferrara, 
19 Mo., 30; Dunean vs. Fisher, 18 Mo., 403; Link vs. 
Vaughn, 17 Mo., 585; Ransom vs. Wetmore, 39 Barb., 104; 
1 Chitty’s Pl., 154.) 


4. H. Vories, for Respondent. 


I. As the case was tried by the court and developed by the 
testimony, the only question involved was, whether the de- 
fendant had received any money for the use and benefit of 
plaintiff, and if so, how much. And if under that view there 
was either evidence offered, or instructions given or refused, 
on any other theory they were wholly immaterial to such is- 
- sue, and this court will not reverse when substantial justice 
has been done between the parties. (Rapp vs. Vogel, 45 Mo., 
524; Rowell vs. City of St. Louis, 50 Mo., 92; Harris ve. 
Hays, 53 Mo., 90; State vs. Bailey, 57 Mo., 131.) 


Napron, Judge, delivered the opinion of the court. 


The petition in this case was as follows: Plaintiff states, 
that in the year 1866, on or about that time, the firm of Far- 
ris & Short executed their note payable to Thomas D. Mac- 
kay or order, for about $900, with interest from date, in con- 
sideration of their indebtedness to him. The exact date, 
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amount thereof, or time of payment, or rate per cent. interest, 
is not known to plaintiff, as he never saw the note. He fur. 
ther states that after said note became due, to-wit: the last 
of the year 1866, the said Mackay sold said note to plaintiff, 
for a valuable consideration. He further states that said 
Mackay sent said note to the firm of Woolworth & Barton 
(defendant being one of said firm) for collection, who received 
the same; that said firm was advised and notified that said 
note was the property of plaintiff, and that they were to ac- 
count to him for said note or its proceeds. He further states 
that when said note was so sent to the firm of Woolworth & 
Sarton, there was due on said note upwards of $1,000. He 
further states, that in the spring of 1869, he made of the de- 
fendant and Woolworth a demand, and they refused and 
fuiled to deliver the note to plaintiff.. He also demanded of 
them the proceeds of said note, if collected, which they re- 
fused to account for, denying that they had collected the 
sume. He further states that said note bore interest, as he 
has been informed, at the rate of 18 per cent. per annum, and 
suid note was made in the State of Kansas, where such inter- 
est was by law legal. The plaintiff further states, that de- 
fendant and his partner, in a settlement of their transactions 
with the firm of Farris & Short, before said demand, used said 
note and obtained a credit for the same in said settlement, 
and converted it to theirown use. Wherefore he prays judg- 
ment for the amount of said note and interest, in the way of 
damages. 

To this petition there was an answer, denying every alle- 
gation, and setting up the statute of limitations of five vears 
us a bar. 

A replication was filed, stating that defendant, before the 
expiration of the five years, left the State and has never re- 
turned. 

The facts in the case, which the plaintiff's evidence tended 
to establish, and which under instructions from the court, the 
verdict of the jury may be regarded as finding, were about 
these : 
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From 1862 to 1869, the house of Woolworth & Barton was 
engaged in a general freighting business on the plains. In 
1865 or 1866, the firm of Farris & Short was engaged in the 
same trade. Farris & Short bought of Mackay a large num- 
ber of cattle for freighting purposes, and paid him for them, 
excepting the sum of $700 or $800, for which they gave their 
note. Farris & Short were unsuccessful, and failed. The 
firm of Woolworth & Barton had advanced largely to them. 
It was agreed among the creditors of Farris & Short, that the 
cattle, mules and wagons and other property of -said firm, 
shonld be turned over or assigned to Woolworth & Barton, 
who would sell them and apply the proceeds to a pro rala 
payment of their creditors. This is the tendency of plain- 
tiff’s proof, though Woolworth & Barton deny that they were 
to pay anything to the creditors of Farris & Short, until they 
had sold enough to satisfy their own claims. However this 
may be, and upon this point the evidence was irreconcilable, 
it is clear. that the case which the plaintiff, by evidence, 
sought to make out, was based on an alleged failure of de- 
fendant to account to him for his share of the proceeds of 
property which they sold as trustees or assignees of an insol- 
vent firm. 

The testimony of Mackay and of Short, in regard to the 
note and the terms of the assignment to defendants, was ob- 
viously illegal. The note was never produced although the 
plaintiff's witness, Short, said it was in his possession, and the 
same witness stated that the agreement among the creditors 
of Farris & Short was in writing, and there was no proof of- 
fered to show that such agreement was destroyed or lost. It 
is strange that such material facts as these should be left to 
the loose statements of witnesses,when the note and the agree- 
ment could have been produced. 

As the case must be remanded, on account of the admission 
of testimony clearly illegal, the question in regard to the ad- 
missibility of all the plaintiff's evidence under his petition 
might be passed by. Objection was made to it as the case 
33—vVOL. LX. 



























ST. JOSEPH. 





Ensworth v. Barton. 





progressed, and the question was again presented by an in- 
struction. 

The case proved, or attempted to be proved, by the evi- 
dence, was certainly not the case stated in the petition. 

It is difficult to determine under our Practice Act, what 
degree of liberality courts are required to extend to parties 
in regard to their pleadings. In section 23, (Wagn. Stat., 
1037) it is declared that “it shall be the duty of the courts to 
so construe the provisions of law relating to pleading, and 
amending the same, and to so adapt the practice thereunder. 
as to discourage, as far as possible, negligence and deceit, to 
prevent delay, to secure parties from being misled, to place 
the party not in fault as nearly as possible in the same condi- 
tion he would have been if no mistake had been made, and 
to afford known, fixed and certain requisitions, in place of the 
discretion of the court or the judge thereof.” 

The 3rd section of the same article says, that “the court 
may at any time before final Judgment in furtherance of jus- 
tice, and on such terms as may be proper, amend any record, 
pleading, process, entry, return or other proceeding by ad- 
ding,” ete., and “by conforming the pleading or proceeding to 
the facts proved.” As no proposal was made to the court in 
this case to amend the pleadings, it is unnecessary to deter- 
mine the proper construction of this section. 

The cause of action stated in the petition, and the one at- 
tempted to be proved were different. The petition stated the 
conversion of a note belonging to plaintiff, by the defendant 
to his use. The proof was that such conversion was proper, 
and in accordance with the contract, and that the real claim 
of plaintiff was, that the defendant did not account for such 
collection of the note, as by agreement he was bound to do. 
In other words, the claim of plaintiff was on account of money 
received by defendants, as trustees, for the creditors of Farris 
& Short, of whom the plaintiff was one, or the assignee of 
one. (Harris vs. Han. & St. Jo. R. R., 37 Mo., 307.) 

It may be that defendants were not misled by the evidence 
introduced by plaintiff. We will reverse the judgment, how- 
ever, for error in the admission of testimony. 
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In regard to a change of the pleadings, it is only necessary 
to say that the evidence was designed to show a breach of a 
special contract—a failure of defendants to comply with a 
trust. The petition charged a conversion of the note and its 
proceeds to defendant’s use. 

Under our practice act the plaintiff ought to, at least, state 
the facts and his ground of complaint arising on the facts. 
The petition in this case is simply a declaration in trover, un- 
der the common law, for the conversion of a note, and a judg- 
ment is asked for the note orits proceeds. The evidence ad- 
duced on the trial was designed and tended to show an en- 
tirely different cause of action. 

The judgment is reversed and the cause remanded; the 
other judges concur. 
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Srate oF Missourt, To usk oF Jostan Crom, Plaintiff in Error, 
vs. C. C. Suir, Jonn Crark, et al., Defendants in Error. 


1. Practice, Supreme Court—Filing of brief, ete.—Where plaintiff in error fails 
to file statement and brief, as required by statute, the writ will be dismissed. 


Error to Holt Circuit Court. 
T. H. Parrish, for Plaintiff in Error (Att’y of record). 
Dungan, Zook & Van Buskirk, tor Defendants in Error. 
Hoven, Judge, delivered the opinion of the court. 


The plaintiff in error having failed to file a statement and 
brief, as required by the statute, the writ of error in this case 
is dismissed ; the other judges concur. 
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Livineston County, Plaintiff in Error, vs. Hannmar & Sr, 
JosePH Rartroap Company, Defendant in Error, 


1. Railroad tax—Charter of Han. & St. Jo. R. R.—Act of Sept., 1852, not an 
irrepealable contract—Liability of road for Slate, county and school taz.--1. Un- 
der the act of September 20th, 1852 (Sess. Acts 1853, p. 15), the Han. & St, 
Jo. R. R. Co. was exempt from State taxation, except as provided in section 
3 of that aet. But the act was not a contract between the State and the road, 
such as could not be altered or repealed by subsequent legislation. (State vs, 
Han. & St. Jo. R. R., ante p. 143.) 2. The exemption of the road under its 
charter of 1849 from county taxation, still remains in force. 3. Under the 
above acts the road is not exempt from school taxes. 

Revenue—Railroad tazation—Section 3 of act of March \0th, 1871, not retro. 
apective.—Section 3 of the act of March 10th, 1871, touching taxation of rail- 
roads, (Sess. Acts 1871, p. 56) provided only for the assessment and collec. 
tion of taxes upon property theretofore subject to taxation, which through 
inadvertence it had escaped. It did not operate ‘‘retrospectively,” in the 
sense of that word, as used in the State Constitution. 

. Revenue—Railroad school taxes—Constr. 3 13, act of March, 1871.—It was 
not intended by ? 15 of the act of 1871 (Sess. Acts 1871, p. 58) that railroads 
should pay school taxes in any other distriets than those throngh which it 
passed, or in which it held property. And the average rate of taxation spo- 
ken of in that section, on which to base the railroad tax, was to be made up 
from those districts, and none other. (Sess. Acts 1875, p. 129.) 

4. Revenue—Railroad county tax, under act of 1871, suit may be brought in name 

of county.—For railroad taxes assessed under the act of 1871, (Sess. Acts 1871, 
p. 56) suit is properly brought in the name of the county. 


te 


ve 


Error to Livingston Circuit Court. 


J. E. Wait, tor Plaintiff in Error, contended that for back 
taxes in default, the only proper mode of determining the 
tax rate was to take an average of all the sub-districts, and 
cited Porter vs. Rock Island & St. Louis R. R.. 63 or 64 Il. 

Ile alse contended that the charter of September, 20th 
1852 did not have in contemplation school taxes, which were 
not then in existence, and hence could not have provided 
against their levy ; and that the legislature could nndoubted- 
ly establish a tax for the support of schools, which should be 
neither a State nora county tax. (Sheehan vs. Good Sam. 
Hosp., 50 Mo., 155.) 

He claimed that § 3 of the act of September, 1852 consti- 
tuted no vested right in the respondent, such as would pre- 
elude the legislature from afterwards providing other modes 
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of taxation, as was done by the act of March 10th, 1871. On 
this point he eited City of St. Joseph vs. Han. & St. Jo. R. 
R., 39 Mo, 477. 


James.Curr, for Defendant in Error. 


I. The third section of the act is retrospective in its 
operation, and hence is in violation of the 28th section 
of the first article of the Constitution of this State. 
(Dash vs. VanKleek, 7 Johns., 477; Norris vs. Beyea, 13 N. 
Y., 273; Plum vs. Sawyer, 21 Conn., 351; Whitman ve. 
Hapgood, 13 Mass., 464; State ex rel. vs. Macon County Court, 
41 Mo., 453.) 

II. There are twelve congressional townships in the county 
of Caldwell. The Hannibal and St. Joseph Railroad only 
rans through four of them—the northern tier of said town- 
ships. Each congressional township only composes one dis- 
trict for all purposes connected with the general interests of 
education in such township. And the “average rate of taxa- 
tion” referred to in § 13 of the act of March 10th, 1871 is to 
be computed from those districts alone, net from them to- 
gether with the eight other townships of Caldwell county. 
Hence the alleged assessment of school taxes made by the 
County Court of Caldwell county was, and is, null and void, 
under Art. I, § 30 of the State Constitution. (Cool. Const. 
Lim., 499, ef seg.; Welle vs. City of Weston, 22 Mo., 385.) 

II[. There are three decisions of this court holding that 
the respondent is not taxable in any other way, or for any 
other tax than the one specified in the 3d section of the act 
of September 20th, 1852. (See 30 Mo., 550; 37 Mo., 
265; 39 Mo., 476.) Large amounts of the stock of the 
respondent have been bought and are now held in the faith 
of these decisions. The Supreme Court of the United States 
has repeatedly held that when property has been bonght and 
rights acquired on the faith of decisions of the highest court 
of a State, that property and those rights shall not be im- 
paired by any subsequent decision. (Gelpcke vs. City of Du- 
buque, 1 Wal. 175; Dodge vs. Woolsey, 18 How., 331; All- 
eott vs. Supervisors, 16 Wal. 678.) 
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(Counsel also contended that the act of September 20th, 
1852, was a contract between the road and the State, and 
that even if this were not so, that act was not repealed by the 
act of March 10th, 1871.—See brief of counsel in State ys, 
Han. & St. Jo. R. R. Co., ante. p. 143.) 


Napron, Judge, delivered the opinion of the court. 


This cause was decided on a demurrer to the petition, 
which was sustained. It would subserve no useful purpose 
to recite the petition or its numerous counts, which occupy 
twenty closely printed pages of the record. 

The object of the petition is to recover the amount of the 
county tax and school tax, levied on the road under the act 
of March 11, 1871, the State auditor having assessed the road 
at $587,328 between the years 1861 and 1872. 

The demurrer asserts that the charter of the road exempts 
the road from all county taxation ; that the act of the Gene- 
ral Assembly in 1852 is a contract, and exempts the defend- 
ant from taxation except as is specified in the 3rd section of 
said act, and that the school tax is in violation of the pro- 
vision of the Constitution of Missouri, which requires all 
property to be taxed in proportion to its value. 

This demurrer was sustained and the case is brought here 
by appeal. 

The only important question presented is whether the Han. 
& St. Jo. R. R. is exempt from county taxes and from school 
taxes. 

The case of Han. & St. Jo. vs. Shacklett, (30 Mo., 550); 
State vs. Han. & St. Jo. R. R. (87 Mo., 265); State to use 
of, etc. vs. Shacklett, (Id., 80) and City of St. Jo. vs. Han. & 
St. Jo. R. R. Co., (89 Mo., 476.) are referred to as conclusive 
of the questions presented by the demurrer. 

We have no disposition to depart from the points decided 
in any of these cases. Whether decided properly or not, the 
corporation now sued hada right to assume that the con- 
struction therein given to their charter would be adhered to, 
and upon the faith of these decisions stock may have been 
purchased. 
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It was conceded in all these cases, that the legislature 
eould levy a State tax on this road, after the act of September 
90, 1852, which was accepted by the company. The form in 
which this tax might be ascertained and levied was not 
deemed material in the case of Bailey, Seligman, &c. vs. Pac, 
R. R. Co., (U.S. Sup. Ct.). nor was it considered essential bv 
this court in the case of the State vs. Han. & St. Jo. R. R. 
Co., decided at the present term. And in the case of Han. 
& St. Jo. R. R. vs. City of St. Joseph, (89 Mo., £76), it was 
held that a city tax on the railroad was valid, on the ground 
that municipal taxation for local purposes was not within the 
exemption from county taxes. 

The original exemption of this road from county taxes has 
never been rescinded by the acts of the parties. The demur- 
rer, therefore, in regard to so much of the petition as related 
to county taxes, was properly sustained. In regard to schoul 
taxes, they may be considered as originating since the char- 
ter; and, therefore, nothing was said in it concerning them. 
Like the municipal taxes of St. Joseph, in 39 Mo., £76, they 
may be regarded as not within the exemption. 

It is, however, urged that the 3rd section of the act of 1871, 
so far as it has been applied to school taxes. is retrospective, 
and therefore prohibited by our State Constitution. This 
section does not andertake to subject to taxation property, 
which at the date of the ordered assessment was not liable to 
taxation ; but merely to declare that in ease property, which 
has been subject to taxation prior to the passage of the act, has 
escaped taxation either through the inattention of the owner or 
of the county officers. these back taxes shall be assessed and 
collected. It is only applying to railroad property the same 
systam of revenue collections which applies to all other prop- 
erty in the State. It does not operate retrospectively in the 
sense of this word, as used in the Constitution. 

The mode of assessment which seems from the statement in 
the petition to have been adopted in this case, under the 13th 
section of the act of March 10th, 1871, is undoubtedly objec- 
tionalle and not authorized or intended to be authorized by 




























ST. JOSEPH. 


Livingston Co. v. Han. & St. Jo. R. R. Co. 








that section. The statement in the petition is, “that the said 
County Court at the said meeting thereof, held at the court 
honse in said county, on the 5th day of August, 1872. from the 
returns in the oftice of the clerk of said County Court, ascer- 
tained the average rate of taxation for school purposes on each 
$100 worth of property in said county, as the same had been 
listed and assessed, levied by the several township school 
boards, trustees, directors and other proper authorities of the 
township in said county in which respondent’s. property was 
situate, and the said County Court from said returns in said 
clerk’s office ascertained, determined and declared that the 
average rate of taxation levied fur school purposes on each 
$100 worth of property, in such townships, districts and sub- 
districts, for each of the several years on the respective 
amounts stated in said court.” 

It is not easy to determine exactly what is meant by this 
allegation. The phraseology is obscure, and that of the 13th 
section is perhaps equally so, but we do not suppose it was in- 
tended that the road should pay school taxes in any other 
school districts, except such as it passed through, or in which 
the company owned property. 

A person or corporation owning property in one schoo] dis- 
trict is not taxed to support schools in any other district. al- 
thongh such other district may be in the same county. The 
legislature had no intention of making railroad companies pay 
any taxes except ench as individual citizens had to pay on the 
same amount of property. 

It is stated by counsel that this county has twelve school 
districts, and the road passes through only four of the twelve. 
It was not designed that the road should pay taxes in al] the 
districts of the county, but only in such districts wherein its 
property was located. This is clear, and if the 13th eection 
was construed to authorize a taxation of the roads in districts 
where there was no property of the company, the construe- 
tion was, we think, erroneous. Or, if the average spoken of 
was determined by the rate of taxation for schools in all the 
twelve schol districts, that would be equally erroneous. The 
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average should be determined by reference only to the four 
districts through which the road passed. 

This is made quite apparent in the act of March 24, 1873. 
Tie first section of that act expressly declares, what indeed 
was inanifestly intended by the act of 1871, “that railroads 
shall be subject to taxation for State, county or other munici- 
pal or local purposes to the same extent as the property of 
private persons.” 

The 12th section of the act of 1873 very clearly provides 
for the mode of assessing school taxes on railroad corpora- 
tions, and is in conformity to the construction we have sup- 
posed should be given to the act of 1871. 

A point has been made, that this suit should have been 
brought under the act of 1873, in the name of the State; but 
we think the suit was properly brought in the name of the 
county, An examination of section 17, of the act of 1873, 
shows that the reinedy therein provided applied only to taxes 
levied under the provisions of that act; and did not affect 
the right to sue in the name of the county, for taxes assessed 
under the act of 1871. 

The judgment is reversed and the cause remanded ; the 
other judges concur. 
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Tue County or CaLpwett at the relation of THe County 
Court oF sarp County, Appellant, vs. Toe Hannimat & Sr. 
JosEPH Raitroap Company, Respondent. 

1. Livingston County vs. Hann. & St. Joe. R. R., anie p. 516, affirmed. 

Appeal from Caldwell Circuit Court. 

Crosby Johnson & M. .4. Low, for Appellant. 

Jumes Carr. for Respondent. 

Napron, Judge, delivered the opinion of the court. 

This case involves precisely the same questions involved in 
the case of Livingston County vs. The Hann. & St. Joe. R. 
R. Co., decided at the present term; and the same disposi- 
tion will be made of the case. 

Judgment reversed and case remanded. 
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Roserr W. Litvarp, ef al.. Respondents, vs. Davip E. Suan. 
non, e¢ al., Appellants. 


1. Execntion—Nodaway county—Act of Feb. 1863, as to.—The act of February 
15, 1863, in relation to Nodaway and other counties, kept an execution, issued 
in one of those counties, alive after the return day. 

2. Execution levied on land not vitiated by prior levy on personalty.—The levy of 
an execution on personal property does not invalidate its subsequent levy on 
land. 

3. Judgment in one county lien on land in another, when —A judgment rendered 
in one county becomes a lien on Jand in another only from the date of its re. 
ceipt by the sheriff of the latter county. (R. C. 1855, pp. 741-2, 3 21.) 

. Land, frandulent purchase of—Title placed in innocent third party—Effect 
resulling—Where a fraudulent purchaser of land, in order to shield himzelf, 


ae 


puts the title in a third party, having no knowledge of the fraud, in an action 
to set aside the sale, the plea that the grantee was an innocent purchaser 
without notice will not avail. 


Appeal from Buchanan Circuit Court. 
Willard P. Hall, for Appellants. 


I. The exeeution of December, 1862, issued from the Noda- 
way court came to the sheriff of Andrew county the same 
month, and becamea lien on the land in suit from that time; 
and as Mrs. Montgomery did not purchase till February, 1863, 
she took subject to that execution. (R. C. 1855, pp. 741-2; 
§ 21.) 

II. The levy of the execution on personal property did not 
satisfy it. The property was returned to and sold by defend- 
ant. (10 Mo., 721; 11 Mo., 537; 26 Mo., 308.) 

III. Defendants were innocent purchasers for value, with- 
out notice. Hence a court of equity will not interfere. (Ham- 
ilton vs. McClelland, 45 Mo., 425 ; 2 Lead. Cas. in Eq., pp. 38, 
81.) 


B. R. Vinyard, with 4. H. Vories, for Respondents. 


I. If sufficient personal property is levied upon to satisfy 
an execution on a judgment, such levy is a satisfaction of the 
judgment. (Blair vs. Caldwell, 3 Mo., 353; Boone County 
vse. Lowry, 9 Mo., 24; Bernard vs. Littlejohn, 4 Ohio, 223; 
Reynold vs. Rogers, Adm’r, 5 Ohio, 169; Smith vs. Hughes, 
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94 Ill., 270.) The judgment in law was thereby satisfied, un- 
less the property or the bond taken proved ineffectual at the 
time such proposed sale was to take place. The levy, there- 
fore, on the land, on the 22d day of August, 1863, was without 
authority, and the sale of the same on the 8th day of October 
following, passed no title to the defendants. (Durette vs. 
Briggs, 47 Mo., 356; Weston vs. Clark, 37 Mo., 568.) 

Il. The execution, under which the sale of the land took 
place, was at the time of the levy and sale by the sheriff, 
functus officio. The act of Feb. 18, 1863 (Acts of 1862-3, 
p. 154) continuing the life of the execution, was qualified by 
the act of March 23, 1863 (Acts of 1862-3, p. 20); so that a 
levy before a return day of the execution was necessary to 
keep it in force after the return day. (McDonald vs. Grone- 
feld, 45 Mo., 28; Bank of the State vs. Bray, 37 Mo., 194.) 

III. The allegation of fraud charged in the petition is fully 
sustained by the proof. 


Napron, Judge, delivered the opinion of the court. 


This suit was commenced in May, 1864, and originally the 
plaintiff was one Whitley, since dead, and subsequently Mrs. 
Ann Montgomery, who was the beneficiary in the deed to 
Whitley, and upon the death of both Whitley and Mrs. 
Montgomery, Lillard and others, sole heirs of Mrs Mont- 
gomery, were made plaintiffs. 

The facts in the case appear to be these: On the 14th of 
February, 1863, one Buford Menifee, then a resident of 
Andrew County, Mo., and owning in conjunction with Wil- 
liam Whitley, a tract of land on which he lived, sold his half 
of said farm (the whole tract being a few acres under seven 
hundred) to Mrs. Montgomery, a sister of Whitley, who lived 
in Kentucky. This purchase was made through Mrs. Mont- 
gomery’s agent, one Kipinger. and a portion of the purchase 
money was paid down, and the remainder secured by notes. 
There seems to be no question on either side, of the good 
faith of this purchase. Mrs. Montgomery, who was then a 
married woman, had ample means of her own left to her by 
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her father, and her husband seems at that time to have been 
absent from Kentucky, traveling in Canada or some of the 
Northern States—in fact, as may be conjectured from the date, 
getting out of the reach of the civil commotion then rife in 
his State. 

Tie consideration for this sale was $4,000. On the 16:h 
of February, 1863, a deed was made to Whitley, trustee, who 
was a brother of Mrs. Montgomery, and was acknowledged on 
that day by Menifee. Mrs. Menifee was not then, on account 
of the weather, able to travel to Savannah, and her acknowl- 
edgment was not taken till July 27th, 1863, and on the 18th 
of July, the deed was duly recorded. 

On the 6th of May, 1862, one Russell obtained judgment 
against Menifee for $667, in Nodaway county. On the 29d 
of May, 1862, an execution was issued to Andrew county, 
where Menifee lived, returnable on the third Monday in No- 
vember, 1862. On the 3rd of October, 1862. this execution 
was returned unsatisfied. On the 17th of December, 1869, 
an alias writ issued, which was returnable on May 4th, 1863, 
and which came to the hands of the sheriff of Andrew county 
in December, 1862. On the 10th of June, 1863, this writ 
was levied on personal property of Menifee, amply sufficient 
to satisfy it, and the property was advertised to be sold on 
the 23d of June, 1863. 

By agreement between plaintiff in the execution, the sher- 
iff, and defendant, Menifee, the sale was postponed till the 
17th of October, 1863. This agreement was entered on the 
execution, and Menifee gave a forthcoming bond, on which 
Woodeock, Pen, Gilman, &e., were securities. 

There is abundant evidence that the personal property was 
amply sufficient to satisfy the execution. It is so averred in 
the petition, and the proof clearly establishes the fact. 

On the 22d of August, 1863, as appears by the return and 
the deed made in conformity with the sale, the sheriff levied 
this execution upon the land in controversy, that is upon 
Menifee’s haif interest in the seven hundred acres upon 
which the farm was. Upon the 12th of September, 1863, the 
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sheriff advertised the land to be sold on the 8th of October, 
1863. This day fixed for the sale, it will be observed, was 
nine days before the personal property already levied on, 
was, by the forthcoming bond, to be delivered. The sale of 
the land took place on the day advertised, and was bid on by 
John McLain, in the name of the defendants, one of whom is 
his son, and the other anear relation. John McLain paid the 
money bid, which was about $400. The deed of the sheriff 
was made to defendants. 

The allegations of the petition, which seeks to set aside the 
sheriff’s deed, are that John McLain and the defendants knew 
of this previous levy on personal property of Menifee, and 
charges that these transactions were fraudulent; that there 
was a conspiracy between the sheriff and Menifee and John 
McLain, to defrand Ann Montgomery ont of her property ; 
that they all knew of her title, and that the land was sacri- 
ficed. 

The petition charges that defendants took possession under 
the deed of the sheriff; that plaintiff never lived here, had 
no knowledge of the lien or judgment of Russell, or of any 
judgment against Menifee. 

The petition further charges that the rents and profits of 
said land are worth $1,200 per year, and charges a confedera- 
tion between Russell, Menifee, Woodcock, McLain, &c., 
whose object was to divert the personal property of Menifee 
to pay debts due Woodcock & McLain. It charges that they 
paid the amount due on the execution over and above the 
$400 bid on the land, and charges notice of the deed to Mrs. 
Montgomery. 

The answer in this case need not be specially noted, as it 
denies every allegation in the petition, and sets up affirma- 
tively that the defendants have made improvements and paid 
taxes amounting to $5,000. 

The court decreed that the sheriff's deed be set aside, and 
declared null; that plaintiffs recover the possession of their 
half interest derived from the deed of Menifee, and that de- 
fendants pay $1,025.40 for the use of the land, after deducting 
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taxes and improvements made by them, and monthily rents 
at 16.66 per month, until the plaintiffs are put in possession, 

There is no doubt that the levy made by the sheriff in An- 
gust, 1863, was a valid one, and that the act of February 15, 
1863, in relation to the courts in certain counties, among 
which were Nodaway and Andrew, kept this execution in 
force after the return day. The levy, sale and deed, then, 
constitute a prima facie title. 

Nor can it be maintained that the prior levy on personal 
property, of itself, destroyed the vitality of the writ. In Moss 
vs. Craft, (10 Mo., 720) it was held that an execution ona 
judgment against principal and surety, levied on property of 
the principal,which for want of bidders was not sold, could still 
be levied on the property of the surety. In the case of Wil- 
liams vs. Boyce (11 Mo., 538), it was held, that the levy of an 
execution on property sufficient to satisfy the execution, and 
its release and the return of the property to defendant, was no 
satisfaction of the execution. And in Blackburn vs. Jackson, 
(26 Mo., 310) a formal levy of an execution upon defendant’s 
property, when the property levied on was returned to him, 
did not operate as an extinguishment of the judgment. 

The statute in force at the date of the execution, (R. C. 1855, 
pp. 745-6, § 21) provided that “no execution shall be a lien 
on slaves, goods, chattels or other personal property, or the 
rights or shares in any stock, or any real estate to which the 
lien of the judgment order or decree does not extend. or has 
expired, but from the time such writ shall be delivered to the 
officers of the proper county.” 

As the judgment of Russell was obtained in Nodaway 
county, the lien on the land of defendants only took date 
from the day the sheriff of Andrew county received it. Ap- 
parently at that time, on the deed of the sheriff, the title wasin 
defendants. Had it been otherwise, it would be difficult to see 
the grounds of this proceeding ; for if the levy and sale and 
deed were all illegal, the plaintiffs could have maintained an 
ejectment, and would have no occasion to go into a court of 
equity. 
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The propriety of the decree, then, depends upon the pe- 
euliar facts which, in this case, attended the second levy, and 
which were such as to satisfy the Circuit Court of an unfair 
combination on the part of the sheriff and defendant in the 
execution, and the purchaser, McLain, to transfer an execn- 
tion against personal property amply sufficient to satisfy it, to 
a tract of land sold to a non-resident, a woman who could not 
be there to protect her interests. It appears very clearly that 
McLain, and perhaps others, were creditors of Menifee, to a 
small amount, and arranged with the sheriff to let alone this 
personal property levied on, and for the forthcoming of which 
ample security had been given. There was no release of the 
personal property levied on; but it was arranged with a view 
to enable Menifee to sell the property that the execution 
should be transferred to the land boughtin February by Mrs. 
Montgomery, and the deed to which was then on record, and 
of which sale all the parties had actual knowledge; and al- 
though the sale of the land brought only $400, the purchaser 
paid up the $300, ete., still due on the execution. 

It is simply, then, a question of frand. The plea of de- 
fendants being purchasers without notice is entitled to no 
consideration. The land was bought by McLain, and the 
title put in his son and nephew, who, it is likely, knew noth- 
ing whatever of the circumstances. They represent him, for 
all purposes of this action, and the plea of innocent purchas- 
ers, without notice, etc, cannot avail. (Meroy vs. Abney, 1 
Ch. Ca., 88). 

We think the decree was right, and therefore affirm the 
judgment. The other judges concur, except Judge Vories, 
who had been of counsel. 
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Parrick H. Earty, Appellant, vs. Lawrence Rexp and 
Tuomas CatuieaNn, Respondents. 

1. Right given by railroad to transfer freight, ete.—Assignment of, when lawful 
—Repudiation of by ratlroad.—A contract with a railroad under which one 
has the right to transfer freight and passengers across a river, may be assign. 
ed with the consent of the company, and its assignment is a good considera. 
tion fora note. If the company repudiate the assignment, that fact may be 
set up as a defense to the note; but ifthe defense be traversed by replication, 
judgment for defendant, witiiout testimony, is error. 


Appeal from Buchanan Circuit Court. 


Bennett Pike with L. E. Carter. for Appellant, contended, 
among other points urged, that the contract assigned was not 
founded merely on personal trust and confidence; and that 
the case of Lansden vs. McCarthy, (45 Mo., 106) was not ap- 
plicable ; and also that the assignment was accepted by the 
company, and that defendant went forward and did the work 
authorized under it. 


W. HI. Sherman, for Respondents. 


[. The position of Early under the contract imposed upon 
him, when required to perform them, duties of great trust and 
reponsibility. It is a personal contract, and was not assignable, 
(Lansden vs. McCarthy, 45 Mo., 106 ; Leahey vs. Dugdale, 27 
Mo., 439; Robson vs. Drummond, 2 B. & Ad., 303; Flint & C. 
R. R. Co. vs. Dewey, 14 Mich., 477.) See also opinion of 
Lord Abinger, who discusses this principle in Gibson vs. Car- 
ruthers, 8 M. & Welsby, 343; 2 Chit. Contr., [11 Am. Ed.] 
p. 1363. 

The contract is not made with Early “and his assigns.” 

If. The contract is void for want of mutuality. The rail- 
road does not contract to furnish Early with employment, or 
to require his services. He has merely a possibility of em- 
ployment. (I Chit. Contr., 11 Am. ed., 20 et seg.; Tucker 
vs. Woods, 12 Johns. 190; 3 Seld., 349; Erwin vs. Gordon, 
49 N. H., 444, 457; 1 Chit. Pl., 297.) Such a possibility is 
not the subject of an assignment. (Mulhall vs. Quinn, 1 
Gray, 105.) 
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Waaner, Judge, delivered the opinion of the court. 


The only question in this case is, whether the court decided 
rightly in giving judgment in favor of the defendant on the 
pleadings. 

The action was brought on two promissory notes, and the 
answer pleaded a failure of consideration, and alleged that 
they were given on account of the assignment of a contract 
that plaintiff had with the St. Joseph and Denver City Rail- 
road Company, by which the company agreed ‘to give plain- 
tiff the right to transfer freight and passengers from St. Jo- 
seph across the Missouri river to Elwood, and from the latter 
place back to the former ; for which it was agreed that plain- 
tiff, or his assigns, should receive certain specified rates ; 
that the company refused to recognize defendant, or permit 
him to have anything to do with the business, and so the con- 
sideration for which the notes were given entirely failed. 

To this answer a replication was filed, in which it was de- 
nied that the consideration failed, or that the company re- 
fused to recognize defendant, or allow him to proceed under 
the contract. 

Upon this state of the pleadings, the court, without hear- 
ing any evidence, on motion, rendered judgment for defend- 
ant. 

The answer stated a good defense, but after the denials in 
the replication, its averments should have been proved by 
evidence. The contract was certainly assignable with the 
consent of the railroad company, and whether the company 
agreed to or repudiated the assignment was the only impor- 
tant issue in the case, and that could only be determined by 

introducing testimony. 

Wherefore the judgment must be reversed and the cause 
remanded ; the other judges concur. 
34—voL. LX. 
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Rosert E. Pomeroy, by next friend, etc., Respondent, vg, 
Rorvs K. Autsn, ef a/., Appellants. 

1, Partition—Sale of land in partition—Confirmation of discretionary with 

lower court.—-The confirmation or rejection of a sale of land in partition, is q 


matter resting largely in the discretion of the lower court, and the Supreme 
Court will be very slow to interfere with its action. 


Appeal from Buchanan Circuit Court. 
Hill §& Carter, tor Appellants. 
Ben. Loan, for Respondent. 


Waener, Judge, delivered the opinion of the court. 


This case comes here for review upon an appeal from a 
judgment of the court below, setting aside the sale of a piece 
of land made to the defendant by the sheriff in partition. 

In accordance with a decree in partition, the sheriff ex- 
posed the land for sale, and the defendant bid in the same 
for the sum of four hundred and five dollars. The parties to 
the partition suit, who were all minors but one, filed their 
motion to set aside the sale, because the price was inadequate, 
and on account of certain irregularities alleged to have taken 
place. After hearing evidence, the court sustained the mo- 
tion. 

The sale seems to have been conducted with fairness, and 
there was no ground for interference in that regard. There 
was no such inadequacy of price as would have justified a 
court in setting the sale aside under ordinary execution pro- 
cess. The defendant’s bid was four hundred and five dollars, 
and the testimony of most of the witnesses was that the prop- 
erty was worth from six hundred to one thousand dollars. 

But sales in partition do not stand on the same footing as 
sales made by the sheriff on execution. In partition sales 
the sheriff must report his proceeding to the court, and until 
there is an approval or confirmation of the same, no deed can 
be executed. The approval rests mainly in the sound discre- 
tion of the court; and the sustaining of the motion in this 
ease was equivalent to a refusal to approve or confirm the re- 
port. 

















MAY TERM, 1875. 





Bank of Kentucky, et al. v. Poyntz, et als. 





As the parties were nearly all infants, whom the courts al- 
ways endeavor to protect, and as it is evident that the prop- 
erty is worth more than it sold for, we cannot say that. the 
court exercised its discretion unsoundly. 

The judgment is affirmed ; the other judges concur. 


Tue Bank or Kentucky, e¢ al., Defendants in Error, vs. Joun 
B. Poyntz, et als., Plaintiffs in Error. 

1. Equity suit to remove trustees and set aside sale made by them of land—Decree or- 
dering payment of balance of purchase money—Vendor’s lien.—The creditors 
of an insolvent debtor brought suit in this State to set aside the sale of his 
Missouri lands, made by his trustees, and to remove the trustees, charging un- 
fitness and unfaithfulness on his part, and fraud in the sale. The court ordered 
their removal and the appointment of the county sheriff in their stead, but con- 
firmed the sale. Prior to this proceeding, the creditors had sued the trustees 
in Kentucky, where all the parties resided, but the action was undetermined. 
Held, that although the Missouri Court might order their removal, so far as 
their trusteeship here was concerned, it could not, in the above state of case, 
while this suit in Kentucky was pending, and without any issue authorizing 
such a decree, direct the purchaser to pay over the unpaid purchase money to 
the sheriff. If an enforcement of the vendor’s lien were needed, in consequence 
of the inability of the purchaser to pay the amount of the notes, suit might 
be brought in this State, but must be instituted on the notes, 


Error to Carroll Circuit Court. 
Hale § Eads, for Plaintiffs in Error. 


I. The balance due from Dawson and his notes to the trus- 
tees, are tied up by the Kentucky suit, which was brought 
prior to and not divested of the jurisdiction by the present 
one. The decree of the court below compels defendant to 
pay the money, and leaves his notes outstanding, on which he 
may be again sued. 

II. The court finds there was a lien for the unpaid pur- 
chase money retained by the terms of the deed, and the trust 
estate cannot lose the lien. Hence, the court should not go 
outside of the issues involved in this suit, and order this pay- 
nent. 
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III. The court might have restrained defendant from paying 
this balance to the old trustees, but could do no more. 

IV. If the court found that the defendant was a fraudulent 
grantee, and that the title to the property could not be reached, 
then the court might take control of any balance unpaid, and 
hold it for the creditors. But in this case the court expressly 
found that the sale was fair, and that the balance due is well 
secured by a lien. 


Ray § Ray, for Defendants in Error. 


I. A judgment in a foreign country touching lands will be 
held of no validity, while a judgment of the “forum rei sitz” 
is held absolutely conclusive. (Sto. Confl. of Laws, 735, 
§ 591, 7th ed.) 

II. Under the general prayer for relief, the court may grant 
such relief asis warranted by the allegation and the proofs, 
and as may be just and equitable. (Holmes vs. Fresh, 9 Mo., 
201; Holland vs. Anderson, 38 Mo., 55; McGlothlin vs. 
Hemery, 44 Mo., 350; Keeton vs. Srpadling, 13 Mo., 322; 
1 Sto. Eq., 468, § 439, 4th ed.; McNair vs. Biddle, § Mo., 257.) 
The fact that upon the trial of the issue, between plaintiff 
and defendant Dawson, in reference to the validity of said 
sale, the issue was found for said defendant, does not make it 
inequitable, or preclude the court from securing to the bene- 
ficiaries, by appropriate order, the balance of the proceeds. 


Napron, Judge, delivered the opinion of the court. 


The only question in this case is as to the propriety of the 
final decree of the Circuit Court. There is no controversy 
about the facts and the evidence at the hearing is not there- 
fore preserved in the record. 

All the parties, plaintiffs and defendants, are non-residents. 
About the year 1855, a mercantile house in Kentucky failed 
in business, and were debtors in a large sum to the plaintiffs 
and other creditors, and made a deed of trust of all their 
property, consisting of lands in Missouri, Alabama, Missis- 
sippi and other States to two of the defendants named Poyntz, 
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for the benefit of their creditors, giving said trustees power to 
sell said ands and apply the proceeds in a mode directed by 
the deed. About three thousand acres of this land were in 
Carroll County, Missouri, and the trustees sold and con- 
vered to Dawson, one of the defendants, about two thousand 
acres of this land in Carroll County for $10,000, one-half of 
the purchase money being paid at the date of the sale, and 
Dawson’s notes, payable in one and two years, taken for the 
remainder. 

The object of this petition in the Cireuit Court of Carroll 
County was, to secure these lands in Carroll County that were 
unsold, to the crediters, and to set aside the sale and deed to 
Dawson, upon allegations of the general unfitness and unfaith- 
fulness of the trustees, 

The trustees were made parties defendant, and served by 
publication, and an interlocutory decree was made against 
them, which, however, they subsequently moved to set aside. 
And this interlocutory decree was set aside, and they were 
allowed to answer at a time fixed by the court; but there was 
no answer on their part and the decree was ultimately made 
final as to them. 

Dawson, who had purchased a portion of these lands, filed 
his answer, denying all the allegations of the bill, so far as 
they affected his purchase, and the court found in his favor, 
on the testimony (not reported.) and confirmed his title; but 
the court in its final decree, displaced the trustees, as had al- 
ready been done in the interlocutory decree, and ordered 
Dawson to pay over to the sheriff the balance of the purchase 
money, and, if he failed to do so at a day specified in the de- 
cree, directed the sheriff to sell Dawson’s lands and retain the 
purchase money, subject to the further orders of the court. 

It appears from the pleadings—which is all that is before this 
court—that a proceeding was pending in Kentucky to remove 
these trustees, and it was averred in the answer of Dawson that 
his notes had been garnished in this proceeding. This allega- 
tion of garnishment was denied in the replication, but there 
is no finding of the court on this issue. It is not material, 
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however, in the view we take of the case, whether such gar. 
nishmeyt was made by the plaintiffs in the suit in Kentucky 
or not. 

The court proceeded, in its decree, to enforce a vendor's 
lien for unpaid purchase money not ascertained by any judg- 
ment. The petition asserted that the sale was fraudulent 
and void, and asked that it be set aside; and the issue on this 
point was found for defendant Dawson, the purchaser. 

It was determined that the sale to Dawson was a valid one. 
There was nothing in the pleadings to require an investigation 
into the amount of money due by Dawson at the date of the 
decree. The notes given were conceded to be in Kentucky, 
where all the parties lived, and no proceeding on them had 
ever been instituted in this State. The courts of this State 
were open to the holders of the notes, and the notes were a 
lien on the land bought by the maker of them. But the al- 
legations in the petition and the denials in the answer made 
no issue in regard to these notes. No judgment on them was 
asked, for the petition alleges them to be frandulent. 
Whether they had been garnished in the Kentucky suit, or in 
whose hands the notes were, does not appear; nor whether 
any portion of them had been paid. 

We are unable to perceive any ground for that portion of 
the decree which orders Dawson to pay over the money called 
for by the notes hg gave to the trustees, and, on his failure to 
do so, directing the sheriff to sell Dawson’s lands. 

The notes were given to the trustees who reside in Ken- 
tucky, and who have not been removed from their trust by 
the court in Kentucky, so far as it appears, and who are sub- 
ject to the final orders of that court. The court here sanc- 
tions the sale made to Dawson, and pronounces it to have 
been in good faith and valid. That being the case, the credi- 
tors who also live in Kentucky and who had, previonsly to the 
proceeding here, instituted: proceedings there to save them- 
selves, so far as the court of that State could do so, have not 
asked for any such decree here, nor made any allegation in 
their petition upon which such a decree could be based. On 
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the contrary, their petition contains charges totally inconsis- 
tent with such an application for such relief; and in truth 
there was no need of applying here for such relief, as the jur- 
isdiction of the court in Kentucky was ample over the persons 
and property referred to, to-wit, over Dawson and the notes 
jn the hands of the trustees. True, if an enforcement of the 
vendor’s lien was needed, in consequence of the inability of 
Dawson or his securities on the notes to pay the amount due, 
the court in this State must be resorted to. The suit must 
then be on the notes and payments, and other defences might 
be made, to which the present proceeding is totally foreign. 

The removal of the trustees here, by reason of their default, 
of course only affects their position as it regards the lands 
here. They might be allowed to retain their trusteeship by 
the court in Kentucky, or others in that State may replace 
them to whom the notes in question will be handed over. 

As the Kentucky trustees were removed, so far as the lands 
here are concerned, and the sheriff substituted in their stead, 
that part of the decree which directed the sheriff to dispose of 
the unsold lands and retain the proceeds, subject to the order 
of the court, was upobjectionable. 

The case will be remanded for the Cireuit Court to modify 
the decree in conformity to this opinion. 

Judgment reversed and case remanded. The other judges 
concur, except Judge Sherwood, who is absent. 





Rozert Srocxron, Ex’r, ete., Respondent, vs. Danirr Ran- 
som, Admm’r, e¢ al., Appellants. 


1. Probate Court-—Settlement made in vacation—Assent thereto by executor before 
appointment— Confirmation in term time of setilement—Injunction to prevent 
execution sale under—-Motlion to quash execution.—The assent of one subse- 
quently an executor, before probate of the will and before his appointment, to 
a settlement of the testator’s estate, and a judgment of the Probate Court, ren- 
dered in vacation, ratifying such settlement, are both void ; and a subsequent 

order iu term time merely confirming the supposed judgment, is not itself a 
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judgment and cannot impart validity to the prior proceedings. But in such a 
case,without allegation of fraud or accident, or danger of irreparable damage 
or cloud on title by sale of realty, equity will not interfere, by injunction, to 
prevent an execution sale under such confirmation, A party interested has 
his remedy at law by motion to quash the execution. 


Appeal from Ray Circuit Court. 
J. W. & J. D. Strong, for Appellants. 
4. H. Vories, for Respondent. 
Napron, Judge, delivered the opinion of the court. 


This was an application for an injunction to prevent a sale 
of personal property under execution. 

The facts in the case are not controverted and appear to have 
been these: Wi. Stone was administrator of one Moore, 
and having himself died in 1870, Ransom, the defendant, was 
appointed administrator de bonis non, of Moore’s estate. 
Stockton, the plaintiff, was named as executor in Stone’s will, 
which was probated on the 13th of May, 1870, and on the 
same day, Stockton was appointed by the court, as adminis- 
trator with the will annexed and qualified by giving bond, ete. 

Upon the records of the Probate Court, there appears the 
following entry, made April 30th, 1870, when the court was 
not in session, and before said Stockton had been appointed 
administrator by the court, and before the will of Stone had 
been probated. 

“ David Ransom, adin’r de bonis non of estate of Wm. 
Moore, deceased, against Robert Stuckton, executor of Wm. 
Stone, deceased. Now, on this day, this cause comes on for trial, 
said Stockton defendant, being present, and after hearing all the 
evidence on the part of both plaintiff and defendant, and after 
reviewing the inventory, and sale bill and all the settlements 
of said Wm. Stone, former administrator of said Wm. Moore, 
made during said Win, Stone’s lifetime, and the court, stter 
hearing the evidence and reviewing the papers and docn- 
ments aforesaid, it is found there was error and mistakes 
com:nitted by said Wm. Stone in his Stone’s favor, as follows, 
to-wit:” (here follow various items) “ together with other and 
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sundry errors made and committed by said Stone and in his fa- 
vor, all amounting to the sum of $2,000; and it is agreed by 
said Stockton as executor, as aforesaid, and said Ransom, admin- 
istrator as aforesaid, that there shall be a complete and full set- 
tlement of all and singular the differences of said Moore’s and 
Stone’s estates aforesaid. It is therefore ordered, adjudged and 
decreed by the court, that Daniel Ransom, adm’r of Wm. 
Moore, deceased, de bonis non, have judgment against Robert 
Stockton, ex’r of the estate of Wm. Stone, deceased, in the said 
sum of $2,000, and that he have execution therefor, and for his 
costs laid out and expended on this behalf, and the court further 
erders the said Daniel Ransom, adm’r as aforesaid, to proceed 
to inventory said sum of $2,000 as a judgment against him- 
self as said adm’r of Wm. Moore, ete.; and it is hereby agreed 
between said Robert Stockton, ex’r of estate of Wm. Stone, 
and Daniel Ransom, admm’r, de bonts non of estate of Wm. 
Moore, dec’d, that the within and foregoing order and judg- 
went shall now be filed and spread of record when the said 
Stockton shall have made probate of the last will and testa- 
ment of said Win. Stone, dec’d. Witness our hands this 30th 
day of April, 1870. 
Rosert Srocxton, 
Dantet Ransom, 
Adw’r de bonis non. 
Attest Lewis H. Wearnersy, 
Judge of Probate of DeKalb County. 

_ Then follows on the record, the following, dated June 13, 
1870: “Now on this day in term time, court confirms the 
judgment had in vacation (April 30th, 1870) against the estate 
of Win. Stone, deceased, in the sum of $2.000, the will of said 
Wm. Stone, dec’d, having since been admitted to probate.” 

Upon this judgment, or sepposed judgment, Stockton paid 
$1,196.67, and on the 31st of Oct., 1873, the probate judge 
issued an execution for the remainder due, of $940, in favor 
of Ransom, adm’r. against the plaintiff, Stockton. which re- 
cited that on the 13th of June, 1870, Ransom had recovered 
a judgment against the plaintiff in said Probate Court for the 
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suin of $940, which the court had ordered plaintiff to pay over 
to Ransom, that he had refused to pay the same, and there- 
fore the sheriff was ordered to make the sale of the goods 
and chattels of said Stockton. 

Under this writ the sheriff levied on certain notes, the 
property of Stone, in the hands of Stockton, the executor, 
amounting $1,000, and took the same from Stockton’s pos- 
sess!on. 

An injunction was asked to prevent the sheriff from selling 
this property. The usual averments were made in the peti- 
tion, that the plaintiff was without remedy at law, and that ir. 
reparable damage would be sustained by plaintiff unless the 
sheriff was restrained from selling these notes. 

A temporary injunction was granted, and after the answer 
and replication were filed and the evidence heard, the court 
made the injunction perpetual. 

It is apparent from the record of the Probate Court, that 
the supposed judgments in this case were mere nullities. The 
assent of Stockton to a settlement, before the will of his tes 
tator was proved and before his appointment, was of no va- 
lidity ; and the judgment of the Probate Court in vacation 
was equally void. The subsequent entry in term time con- 
tained none of the essential requisites of a judgment, but was 
simply a contirmation of a supposed judgment, which had no 
existence. The execution, therefore, had no judgment to sup- 
port it. 

The only question, therefore, is whether this was a case 
upon the facts stated, to authorize the interposition of a court 
of equity, upon the general allegation that the plaintiff was 
Without adequate remedy at law. The execution was levied 
on personal property, upon which no pretium affeclionis ex- 
isted, no real estate was levied on, the sale of which might 
obscure the title, and no facts were stated in the petition to 
show that any irreparable damage could ensue, or that any 
damage could result that could not be readily compensated. 
No reason is perceived why an application to the Probate 
Court to quash the execution should not have been made and 
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none is alleged. No frand or accident is alleged to call for 
the interposition of a court of equity. 

It is averred in the petition that the judgments or judg- 
ment on which the execution issued were void, and this alle- 
gation is sustained ; but will a court of equity enjoin proceed- 
ings under an execution on a void judgment, withont the al- 
legation and proof of some fraud or accident which prevented 
the party from moving in the law court? The plaintiff in 
this case had only to apply to the Probate Court to have the 
execntion quashed, which had no judgment to support it; and, 
if the Probate Court refused an appeal to the Circuit Court, 
enabled him to get the opinion of another court. 

The remedy at law was adequate so far as the facts appear. 
It was. only necessary to apply to the Probate Court, from 
which the execution issued to have it quashed. No judg- 
ment of that court authorized the execution. There was no 
judgment in fact entered, so far as the records show. A mere 
confirmation of an agreed judgment in vacation without a for- 
mal judgment, did not amount to a judgment. 

There is nothing averred in the petition, nor proved upon 
the trial, to show that the Probate Court could not arrest this 
execution, illegal as it was. Why then ask the interposition 
of a court of equity ? 

Judge Story says (Sto. Eq. Jur., § 887) “after a judgment 
at law, any facts, which prove it to be against conscience to 
execute such judgment, and of which the injured party could 
not have availed himself in a court of law, but was prevented 
by fraud or accident, unmixed with any fault or negligence 
in himself or his agents, will, in general, authorize a court of 
equity to interfere by injunction, to restrain the adverse party 
from availing himself of such judgment. (See also Adams Eq., 
391 where the same doctrine is asserted and authorities cited.) 

But here, in the first place, there was no judgment to set 
aside; and had there been an irregular judgment, nothing is 
averred to show that the execution could not have been ar- 
rested or quashed in the court where the supposed judgment 
was entered, 

The judgment must be reversed. The other judges coneur. 
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Srare or Missouri. ex rel., Wituram S. Bracken, Ere., Ap- 

pellant, vs. Josepa F. Heiser, erc., Respondent. 

1. Schools—Sub-districts— Organization of towns with adjacent territory—Conxt. 
Stat.—Territory embraced in a school sub-district outside of, and adjoining an 
incorporated town, may be organized with it for school purposes under Art I], 
42 1 etseq., of the schoollaw. (Wagn. Stat., 1262.) In such case a previous 
“mutual agreement” of the municipal and township boards, etc. as provided 
by 217, Id., p. 1267, is unnecessary. If, after the town sub-district is organized 
under the law, and Boards of Directors and of Education are duly elected and 
qualified, it becomes desirable to have additional territory from the township 
annexed for school purposes, it must be added in accordance with the provis- 
ions of 3 17. 


Appeal from Caldwell Circuit Court. 
H. J. Chapman, for Appellant. 
J. M. Hoskinson, for Respondent. 
Vortss, Judge, delivered the opinion of the court. 


This was an information in the nature of a guo warranto, 
filed on the relation of William 8. Bracken, who represents 
himself to be the President of the Board of Education for 
township 56, in range 28, in Caldwell County. 

The petition states substantially, that in the year 1868, 
township fifty-six, in range twenty-eight, in Caldwell County, 
constituted one school district under the laws of this State; 
that in the month of October, 1868, the Board of Education 
of said district sub-divided said township or district into seven 
sub-districts, which said sub-districts were numbered from one 
to seven inclusive; that said sub-district numbered two, so 
ereated, included within its limits, the town of Kingston, 
with her corporate limits defined by law, as well as other ter- 
ritory adjoining thereto; that a plat defining the limits of the 
several sub-districts into which said township had been thus 
divided, had been duly filed, ete.; that local directors had been 
duly elected for each of said several sub-districts, and that a 
clerk had been elected for each of said several boards of diree- 
tors ; that in said sub-district numbered two, which includes the 
town of Kingston, William S. Bracken, (the relator,) John Me- 
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Nanghton and Nelson A. Smith were elected as local directors : 
and that said Wm. 8. Bracken was elected clerk of said local 
poard of directors ; that the clerks of the several boards of direc- 
tors of the said several sub-districts constituted the board of edu- 
eation for said township numbered fifty-six, and that they, as 
such board, in April, duly elected the said William 8. Bracken 
(the relator,) president of said township board, ete.; and that 
he was duly qualified and installed into said office; and that 
said board of education so constituted were entitled to all 
the rights and privileges of boards of education as secured by 
the laws of this State. 

The petition then charges, that on, or about the 17th day 
of January, 1873, an election was held in said town of Kings- 
ton, for the purpose of adopting the school incorporation law 
in relation to towns, cities and villages, as is shown in Wagn. 
Stat., pages 1262 and following; that at said election (said 
town of Kingston being situated in the territorial limits of 
said sub-district numbered two) all of the voters in said sub- 
district numbered two were permitted to vote for the adoption 
or rejection of said law, and a majority of votes so cast at said 
election were in favor of the adoption of said law; that by 
virtue of said election it is claimed by defendant that the 
whole of the territorial limits of said sub-district No. 2 be- 
came incorporated under said law, authorizing cities, towns, 
ete., to organize for school purposes inte independent school 
districts; that an election was afterwards held for the pur- 
pose of electing directors to serve as a board of education of 
the said “ Kingston School District” so created as aforesaid ; 
at which election George Royer, Samuel Turner and others 
were elected and claimed to be, and constitute a “ Board 
of Education of Kingston School District” and that the de- 
fendant, Joseph F. Heiser was elected president of said board ; 
and that by virtue of these elections and proceedings, the de- 
fendant claims to be president of said board of directors, and 
that said assumed board of directors assume to act for and to 
control all of the school property belonging to said sub-district 
number two; and that they are usurping the powers and da- 
ties of school directors in and for the same. 
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The petition has many more and different allegations in 
reference to what is considered the illegal acts of the defend- 
ant, and said board of directors, charging that they are about 
to issue bonds for the purpose of the erection of a school 
house, and that said pretended board is threatening to levy 
taxes, etc., etc. 

Injunctions are prayed for, and a judgment of ouster asked 
against defendants together with other things, which it would 
be a waste of time to mention; as the merits of the case 
depend on the portions of the petition hereinbefore substan- 
tially stated. 

This petition was demurred to, and the only ground of de- 
murrer necessary to notice, is, that the petition does not state 
facts sufficient to constitute a cause of action. 

The demurrer was sustained by the court, and the plaintiff 
refusing further to plead, judgment was rendered against the 
relator from which he appealed to this court. 

There are several points raised in this court in reference to the 
action of the court below in permitting the filing of a substita- 
ted demurrer after the demurrer filed in the case had been over- 
ruled and in reference to the action of the court in deciding the 
eases after the substituted demurrer had been filed without 
hearing a re-argument of the ease, which are all deemed to be 
purely technical and withont merit, and will not be further 
noticed in the opinion in the case. The only real question to 
be decided by this court is, does the petition in this case state 
facts sufficient to constitute a cause of action against the de 
fendant. 

It dves not seem to be questioned by the petition, that the 
town of Kingston is a town of the description, which is an- 
thorized by Art. [L- of chap. 123 to organize into a single and 
separate school district for school purposes. (2 Wagn. Stat., 
1262, $$ 1, et seq.) 

It is admitted by the petition, that the inhabitants of sub- 
district number two, in township fifty-six, which includes the 
town of Kingston, attempted to organize under said act; but 
it is insisted that in doing so they had no right to organize 
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any portion of the territory of said sub-district, except that 
included in the corporate limits of said town; and that no 
person had a right to vote at the election held for the adop- 
tion of said law, except such as resided in the corporate limits 
of the town. And it is further insisted, that in order to the 
organization of any adjoining territory with said town, it 
must be done under the seventeenth section of said article; 
that in this case all of the inhabitants in sub-district number 
two voted in the elections held for the purpose of the adop- 
tion of said law and fhe organization of the district under the 
same; that the whole proceedings are, therefore, void, and that 
the defendant is a mere usurper of a supposed office. 

The first section of the act under which the town of Kings- 
ton and attached territory attempted to organize is as follows: 

Section Ist. “ Any city, town or village, the plat of which 
has previously been duly filed and recorded in the recorder’s 
office of the county wherein the same is situated, together 
with the territory attached, or which shall hereafter be at- 
tached to any such city, town or village for school purposes 
may be organized into and established as a single school dis- 
trict in the manner and with the powers hereinafter specified ; 
but the provisions of this act, except section fifteen shall not 
apply to any city, town or village, or any part thereof, which 
is now or may hereafter be governed as to schools, by any 
special law.” 

The second section provides that “in order to form such 
organization, written notices shall be posted up in three or 
more public places in said contemplated district, signed by at 
least twelve resident freeholders of the same, requesting the 
qualified electors in said district to assemble, upon a day, and 
at some suitable place in said district, then and there to vote 
by ballot for, or against the adoption of this act, which notiee 
shall be posted up at least ten days next prior to said meeting.” 

The third section provides for the manner of conducting 
the election after the voters have assembled. 

The fourth section provides for manner of electing directors 
for the new district if the law should have been adopted at 
the previous election. 
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The fifth section provides for the election of a president 
and treasurer of the board of directors and prescribes their 
duties, ete. 

The seventeenth section provides that “adjoining territo- 
ry may be annexed to any city, town or village for school 
purposes by the mutual agreement of the respective boards of 
education of such city, town or village, and of the township 
interested ; either board may propose such annexation of ter- 
ritory by resolution, and notify the other board interested, 
who shall act upon the same without dejay, and when they 
shall return to the board making the proposal their approval, 
the territory shall be deemed annexed, provided, that no terri- 
tory shall be deemed annexed until the assent of a majority 
of the voters of the territory to be annexed, shall be given at 
an election to be held for that purpose.” * . ad 

Now it is insisted by the relator that no territory outside 
of the corporate limits of a town can be organized with said 
town under this law, without a compliance with the provi- 
sions of the seventeenth section, and that as a large amount 
of territory which had previously been and constituted a part 
of sub-district number two, including the town of Kingston, 
and attached therewith for school purposes, wis organized 
with said town under the first, second, third and fourth see- 
tions of said act, the whole proceeding was thereby void and 
the officers attempted to be created therein were usurpers. 

I do not think that this is a proper construction of the stat- 
ute. The first section provides that any town, etc., together 
with the territory attached, or which shall hereafter be 
attached for school purposes, may be organized into and estab- 
lished as a single school district, ete. 

In this case all of the territory included in sub-district 
number two embracing the town of Kingston, was attached 
together for school purposes; and it was necessary and proper 
when an attempt should be made to organize the town of 
Kingston under this law, that the whole district of country 
thereto attached for school purposes, should be included; and 
it was right and proper that all of the qualified. voters resid- 
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ing in said attached territory should vote and participate in 
such organization, which seems to have been done in this case. 
If, after the separate school district is organized under the 
law, and a board of directors and a board of education duly 
elected and qualified, it becomes desirable to have addition:l 
territory from other portions of the township annexed for 
school purposes, it must be annexed under the provisions of 
the seventeenth section. (State vs. Nesbitt, 53 Mo., 127.) 
We see no error in the rulings or judgment of the Circuit 
Court. The costs were properly recovered against the relator. 
The judgment will be affirmed ; the other judges concur. 
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Tae Srate or Missourt at the relation of Writram S. Bracken, 
et als., Appellants, vs. Gzorcr Royer, ef als., Respondents. 


1. State ex rel. Bracken vs. Heiser, ante p. 540, affirmed. 
Appeal from Caldwell Circuit Court. 
H. J. Chapman, for Appellants. 
J. M. Hoskinson, for Respondents. 
Vortgs, Judge, delivered the opinion of the court. 


This case is identical in principle in every material par- 
ticular with the case of the State of Missouri on the relation 
of William S. Bracken, president, vs. Joseph F. Heiser, presi- 
dent, etc., decided at the present term and for the reasons 
given in the opinion in that case, the judgment in this case is 
affirmed. The other judges concur. 
35—VOL. LX. 
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Joun W. Woops, Guardian, ete., Appellant, vs. Beyy. PF. 
Boors, ef al., Respondents. 

1. Guardian and curator—Authority given to by Probate Court of Andrew county 
to invest funds of ward in real estate—Authority dehors the siatute.—Under 
the act of March 19th, 1866, (Adj. Sess. Acts 1866, p. 83) the Probate Court 
of Andrew county cannot confer upon a guardian authority to invest the 
money of his wards in real estate, unless the fund be itself proceeds derived 
from the sale or lease of their lands. And the guardian has no such power 
independent of the statute. Sueh purchase with a trust fund not so arising 
is absolutely void. 


Appeal from Andrew Circutt Court. 
Heren § Altgeld, for Appellant. 


As the money of these wards was not derived under the 
provisions of this statute, from a sale of their land, but from 
another source, the Probate Court had no power to order 
their guardian to purchase real estate without this fund, 
(Shoul. Dom. Rel., 413; Sears vs. Derry, 26 Conn., 273.) 


W. S. Greenlee, for Respondents. 


I. If the court may order the proceeds of real estate sold by 
the guardian to be re-invested in rea] estate, it can order the 
proceeds of land sold by the administrator, or funds derivéd 
from such sale through the hands of the administrator, or even 
the proceeds of personal estate to be so invested. And it would 
also have that power by virtue of its anthority to make ap- 
propriations of the estate for the proper education and sup- 
port of the wards. 

II. The party seeking to set aside the settlement and allow- 
ance in favor of his guardian, must charge and prove that 
such allowances and settlements were procured by fraudulent 
and false means and pretences, unjustly and to the injury of 
the parties and estate interested. (20 Mo., 87; 27 Mo., 399: 
84 Mo., 253; 47 Mo., 390; 54 Mo., 200.) 


Waener, Judge, delivered the opinion of the court. 


This was an equitable proceeding to vacate and set aside a 
deed and correct a settlement made by the defendant, Boots, 
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whilst acting as the guardian and curator of the minor plain- 
tiffs. 

The facts are, that Boots was the guardian and curator of 
the minor heirs of one Patterson, deceased, and whilst acting 
as such he received the sum of twenty-six hundred dollars, 
belonging to his wards. By an order of the Probate Court 
of Andrew county, he was authorized to invest the money in 
real estate, for the benefit of his wards, and in pursuance of 
that authority he purchased of one Burns, who is defendant in 
this case, and who was a surety on his bond, an eighty acre 
tract of land, for the price and sum of twenty-eight hundred 
dollars. Ie paid all the purchase money except eight hun- 
dred dollars, and the deed made to the infants expressly re- 
served a lien in favor of Burns, the vendor, for the unpaid 
purchase money, which was to bear ten per cent. interest till 
paid. The wards had no other estate whatever, except the 
twenty-six hundred dollars which came into the guardian’s 
hands. The Probate Court approved this proceeding, and 
the guardian afterwards made his final settlement, and was 
discharged. 

Subsequently the plaintiff was appointed guardian and eu- 
rator, and instituted this proceeding. The bill charges frand, 
and a combination between Boots and Burns to cheat the 
minor children out of their patrimony ; and alleges that the 
consideration agreed to be paid for the land was greatly in 
excess of its true value. 

The court found for the defendants. 

It is now insisted that the act of the defendant Boots, in 
making the purchase, was void, and that the Probate Court 
had no jurisdiction of the matter, and could confer upon him 
no authority. 

The power of ordering a guardian or curator to sell lands 
of the wards and invest the funds, existed originally in the 
Circuit Court as a court of chancery. By the act of 1866, 
(Sess. Acts 1866, p. 84) the Probate Court in certain counties 
was invested with the same power to a certain extent, and 
this act was afterwards applied to Andrew county. By sec- 
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tion 7 of the act, it is provided that “said Probate Court 
shall have concurrent jurisdiction with the Cirenit. Court in 
the following cases: when the income of a ward shall be in- 
sufficient to maintain him or her and their families, or when 
it appears that it would be for the benefit of a ward that his 
or her real estate, or any part thereof, be sold or leased. and 
the proceeds put on interest or invested in some productive 
stock or real estate, his guardian or curator may sell or lease 
the same accordingly, upon obtaining an order for such sale 
or lease from said Probate Court of any. real estate owned 
by said ward in any county in the State ; provided said Pro- 
bate Court shall have the control of the estate of said ward; 
such guardian or curator shall proceed as hereinafter direct- 
ed.” 

Section 8. “To obtain such order the guardian or eura- 
tor shall present to such Probate Court a petition setting 
forth the condition of the estate and the facts and circum- 
stances on which the petition is founded. If after a full ex. 
amination, on the oath of a creditable and disinterested wit- 
ness, it appears either that it is necessary, or that it would be 
for the advantage or benefit of the ward, that the real estate, 
or any part thereof, should be sold or leased, the court may 
make an order therefor, specifying therein whether the sale 
or leasing is to be made for the maintenance or education of 
the ward and his or her family, or that the proceeds may be 
put out on interest or invested on the circumstances which 
render such disposition beneficial.” 

Unless the statute gave the power for the action of the 
guardian in this instance, it did not exist. The Probate 
court had no original jurisdiction; and the established principle 
is, that where a statute confers on such a tribunal a special 
power to be exercised under particular circumstances, and in 
a prescribed manner, it it indispensably necessary to the 
valid exercise of the power that such circumstances exist at 
the time, and that the court proceed in the exact manner 
pointed out. 
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The power to proceed given by the 7th section, is when it 
appears that it would be fur the benefit of the ward that his 
or her real estate, or any part thereof, be sold or leased, and 
the proceeds put on interest or invested in some productive 
stock or real estate. 

There can be no misconstruing this language, as to the 
autherity delegated to the court. It is to sell or lease the 
land of the ward whenever it would be beneficial, and re-in- 
vest the money arising from the sale or lease in something 
that would be productive, either in stock or other real estate. 
It pre-supposes that the ward has an estate in real property, 
which is not producing anything; and the power is to change 
it into other real estate or stock which will yield an income. 

But no authority whatever is given to take money which is 
in the hands of the guardian, and purchase real estate with 
it. If any confirmation of this were wanted, the Sth section 
of the act places the true meaning beyond all controversy. 
It declares that the power shall exist only after it is shown by 
satisfactory proof that it would be for the advantage or bene- 
fit of the ward that the real estate, or a part thereof, should 
be sold or leased. It is only in case the money arises from 
the sale or lease of the ward’s lands, that the court has any 
authority to order it invested in other lands. And more es- 
pecially it would have no power, as was done here, to permit 
the guardian to buy lands, and bind the ward for part of the 
purchase money, when he had no estate whatever to meet the 
deficit. 

The evidence shows very clearly that the guardian paid 
more than the land was worth; and, to say the least, there 
are some suspicious circumstanees surrounding the sale. The 
guardian purchased it of Burns before the latter signed his 
bond as surety, and Burns had previously offered the land 
for a less price. 

Now if this sale should be held good, Burns, after getting 
nearly all the money belonging to the minors, would get back 
the land besides; for the case shows that it is worth little, if 
any, more than the amount now due. But happily for the 
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interest of the minors, and the cause of justice, this great 
wrong will not be perpetrated ; for the purchase by the guar- 
dian was entirely void, and the action of the Probate Court 
conferred no authority on him. 

The judgment will be reversed and the cause remanded; 
the other judges concur. 





fo) 


Henry Watson, Appellant, vs. C. C. Hawxtss, ef al., Re- 
spondents. 


1. Practice, civil— Want of knowledge, ete.— What pleading as to, insufficient.— 
The mere averment that tie pleader “does not know” whether a certain state 
of facts exists, without more, is an insufficient denial under the practice act, 
(Wagn. Stat., 1015, 3 12.) 

2. Practice act—Replication—Lalilude of denial allowed in.—Under the statute, 

(Wagn. Stat., 1017, 3 15) it would seem that plaintiff in his replication ia not 

allowed that latitude of indirect denial which is permitted to the defendant. 

Suit lo foreclose deed of trust—Prior forecloxure—Judyment on note, notwith- 

slanding.—Although, in suit to foreclose a deed of trust given to secure a 


Ee) 


note, it appear that the deed has already been foreclosed, and the property 
sold, vet plaintiff may nevertheless obtain a general judgment on the note, if 
the same be unsatisfied. 

. Mortgage—Transfer of lands nol an assignment of debt.—Tire assignment of a 


i 


debt secured by mortgage, passes tiie mortgage as incident thereto; but the 
transfer of the mortgaged land does not per se operate an assignment of the 
deed and of the debt therein secured. 


Ippeal from Buchanan Circuit Court. 
Collins §& Loan, for Appellant. 


I. The right of plaintiff to the note was that of owner by 
assignments indorsed on the note, and incident to this was 
the right to have the mortgaged property sold to pay the 
debt specified in the note. (1 Hill. Mort., 238, and cases cited 
in note f.; Jackson vs. Bronson, 19 Johns., 325.) 


B. R. Vineyard, for Respondent Hawkins. 


I. A deed of land from the mortgagee is not an assign- 


ment of the mortgage. (Peters vs. Jamestown, 5 Cal., 334; 
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Hill. Mort., 4 ed., pp. 236-7; Wilson vs. Troup, 2 Oow., 
195.) 
Bennett Pike, for Respondents Patterson and Massie. 


I. Watson conveyed all his right, title and interest in the 
and to Patterson, who thereby acquired the right of an 
equitable assignee of the mortgage. (Jackson vs. Bowen, 7 
Cow., 13; 10 Johns., 480; 2 Johns., 87; Johnson vs. Hous- 
ton. 47 Mo., 227; Walcop vs. McKinney’s heirs, 10 Mo., 229; 
Robinson vs. Ryan, 25 N. Y., 320.) 


Suxerwoop, Judge, delivered the opinion of the court. 


Action to foreclose a deed of trust to certain lands in Holt 
county. On application of defendant Hawkins, Patterson 
and Massie were served with process, and made additional 
parties defendant. 

sv the amended petition, in addition to the ordinary alle- 
gations, it appeared that Massie was in possession of the 
premises. 

Hawkins filed his separate answer, wherein he alleged pay- 
ment of the note, to secure which the conveyance was made ; 
that plaintiff, in order to cheat and defraud him out of his 
land, had contrived a sham sale thereof in 1863, and obtained 
a deed therefor from the trustee, one Smith M. White, al- 
though he was out of the State when the sale occurred ; that 
in order to better effectuate his frandulent purpose, the plain- 
tiff, in 1864, commenced a suit in the Holt Cireuit Court to 
foreclose the deed of trust,where, without appearance by defen- 
dant, or service on him, eitheractual or constructive, judgment 
of foreclosure was rendered, and the property of defendant 
again sold, plaintiff again becoming the purchaser at a nomi- 
nal consideration, although the land was vgry valuable; that 
having obtained a deed from the sheriff also, for the land 
thus sold, in the year 1865, he went into possession thereof, 
and continued to use and enjoy its rents and profits until 
1868, when he sold and conveyed the same by deed of gene- 
eral warranty to defendant Patterson, who, in the same year, 
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sold and conveyed, with the exception of fourteen acres, the 
land in controversy, to defendant Massie; that the rents and 
profits of the premises after satisfying the mortgage debt, 
amount to several thousand dollars, as to which an acconnt- 
ing is asked, and that the trustee’s deed and others of like 
character, encumbering and casting a cloud upon the title, 
be set aside, etc., ete. 

The reply of the plaintiff was in effect a denial of the new 
matter contained in the answer. 

The defendant Massie admitted his possession of the land, 
but alleged that he had good title thereto, acquired under the 
trustee’s and sheriff's sale, through the plaintiff as purchaser 
at such sale; and through Patterson to himself by mesne con- 
veyances, and averred the validity of all the proceedings which 
resulted in the sale, at which the plaintiffs bought, and there- 
by he, the defendant Massie, had acquired all the right, title, 
interest or estate of the plaintiff in said Jand. Massie also 
put in issue the allegations of that portion of defendant Haw- 
kin’s answer, looking to affirmative relief, and reiterated the 
validity of his title to the premises in dispute. 

The defendant Patterson filed an answer similar to that of 
defendant Massie, to that portion of defendant Hawkins’ an- 
swer in the nature of a cross-bill. 

Hawkins then filed a denial of those portions of the an- 
ewers of Patterson and Massie which controverted the truth 
of the allegations of his answer. In reply to the new matter 
contained in defendant Massie’s answer, the plaintiff denied 
the validity of the trustee’s sale under which he purchased; 
and as to the sale under the judgment of foreclosure, he 
averred he “did not know” whether the court rendering that 
judgment had jurisdiction or not, and submitted that matter 
to the court for adjudication. 

Thereupon, Massie and Patterson, on the ground that the 
pleadings showed that the plaintiff was not entitled to any 
judgment against the defendants, moved for judgment on 
the pleadings. Their motion was successful and plaintiff has 
appealed from the dismissal of his suit. 


















































MAY TERM, 1873. 





—_ 


Watson v. Hawkins, et al. 





The statement in the plaintiff's reply, that he “did not 
know,” etc., was insufficient as a denial of the allegations of 
defendant Massie’s answer, as the reply in effect admitted 
that the court had jurisdiction. 

Our statute, (Wagn. Stat., 1015, § 12) respecting practice in 
civil cases, permits the defendant in his answer, to either 
specially deny the material allegations of the petition, or 
to deny “any knowledge or information thereof sufficient to 
form a belief.” In Revely*vs. Skinner, (83 Mo., 98) a de- 
fendant’s answer which stated in reference to a certain alle- 
gation, “no information thereof sufficient to form a belief,” 
was held not to meet the requirements of the statute, and 
this ruling followed that of the New York courts, whose prac- 
tice act, on this point, is identical with our own. (Edwards 
vs. Lent, 8 How. Pr. R., 28; 1 E. D. Smith, 554; 20 Barb., 
348.) 

But an examination of the law relating to the reply of the 
plaintiffs (Wagn. Stat., 1017, § 15), shows that he is required 
to deny “specifically each allegation controverted by him,” 
and would thus seem not to admit of that latitude of indirect 
denial on his part allowed to the defendant. But whatever 
view may be entertained on this point, it is certain the state- 
ment of the plaintiff in his reply referred to, was tantamount 
to neither a direct nor indirect denial of the allegation in the 
defendant’s answer, as to the validity of the proceedings, 
which resulted in the judgment of foreclosure, so that by the 
pleadings it stood admitted that a valid judgment of fore- 
closure had been rendered, and that a valid sale thereunder 
had taken place. Even, however, should it be conceded that 
this were true in point of fact, still it by no means follows 
that the plaintiffs suit should have been dismissed, for al- 
though the right of a legally valid foreclosure can only be 
once asserted against the same land (Buford vs. Smith, 7 
Mo., 489), yet this does not prevent the creditor from pro- 
ceeding in an ordinary action for the residue of his debt. 

Upon what theory the court proceeded in sustaining the 
motion for judgment, we are left to conjecture. Judging from 
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the authorities cited, and the position taken here by the sue. 
cessful parties, it might be assumed that the idea prevailed 
that Massie having, as the pleadings admitted, acquired all 
the right, title, interest and estate of the plaintiff in the lands 
he thereby became the assignee of the deed of trust and of 
the debt it was designed to secure. And the cases of Jack- 
son vs. Bowen, (7 Cow., 13). and Robinson vs. Ryan, (25 N, 
Y., 320) seem to give countenance to this view so far as mort- 
gages are concerned ; but have 1fo reference to deeds of trust. 
Besides these decisions are based on a special statute of the 
State of New York relating to the assignment of mortgages 

But it has never been held for law in this State, that the 
transfer of the mortgaged premises would per se carry with 
it the right to the debt, though the transfer of the latter has 
always been held to carry the security as an incident (La- 
barge vs. Chauvin, 2 Mo., 180; Anderson vs. Baumgartner, 
27 Mo., 87; Mitchell vs. Ladne, 36 Mo., 533), and as giving 
the holder of the debt thus assigned the right to resort either 
to the courts or to the enforcement of the power by the donee 
thereof, in order to render such security available. 

As the defendant Hawkins did not appeal from the deci- 
sion which so summarily disposed of the plaintiff's petition, 
as well as his own application for equitable relief, it is impos- 
sible to diseuss the merits of his case. 

The judgment wiil be reversed and the canse remanded; 
Judge Vories not sitting; the other judges concur. 
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Josepu T. Lixvitxe, et al., Appellants, vs. Truman Bonanan, 
et al., Respondents. 


1. Counties—Sale of swamp lands under mortgage given to counties for purchase 
money— Power of county to purchase at mortgage sale-—Under the act of Feb- 
ruary 28th, 1855 and the various previous acts relating thereto, the absolute 
title to the swamp lands in the different counties was vested in them respect- 
ively, and where purchased of the county with mortgage to secure the purchase 


moner, the county has the right to buy them in equally as in the case of a pur- 
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ehase by a private mortgagee. Such a purchase is not to be confounded with 
the purchase of lands—such as state school lands—to which the counties never 
had any title. (Ray Co. vs. Bently, 49 Mo., 236; Holt Co. vs. Harmon, 59 Mo., 
165.) 


Appeal from Nodaway Circuit Court. 
Dawson & Edwards, for Appellants. 


At the time the county bonght in the lands, there was 
no law authorizing it to do so, and it possessed no powers 
not conferred by statute. (Reardon vs. St. Lonis Co., 36 Mo., 
555; State an re, ete., vs. St. Louis, 34 Mo., 546; Ray Co. vs. 
Bently—expressly affirmed in Holt Co. vs. Harmon, 59 Mo., 
165.) And the sale by the County Court, July 12, 1864, and 
the transfer of Ellis, amount to nothing more than an equita- 
ble assignment of the mortgage. (Jackson vs. McGruder, 51 
Mo., 55; Johnston vs. Houston, 47 Mo., 227; Robinson vs. 
Rran, cited in 3rd. Am. Law Sen. N.58., 58; Pease vs. Pilot 
Knob Lron Co., 49 Mo., 124; Hunt vs. Set, 14 Pick., 374; 
Jones vs. Mack, 53 Mo., 147; Jackson vs. Minkler, 10 Johns., 

Jackson vs. Bowen & Neff, 7 Cow., 13; Roberts vs. 
Jackson, 1 Wend., 473; Honaker vs. Shough, 55 Mo., 472.) 

The county, being the mortgagee, could not buy at its 
own sale so as to cut off the equity of redemption of plain- 
tiffs, even though the sheriff, as agent by appointment in the 
mortgage, made the sale. (Allen vs. Ransom, 44 Mo., 263; 
Reddick vs. Gressman, 49 Mo., 389.) 

The bond, on its face, recites that it is for school money 
and the mortgage is drawn under the law relating to the loan 
of school funds, In Ray County vs. Bently and Holt Coun- 
ty vs. Harmon, above cited, this court holds that counties can- 
not be creditors with respect to the school funds, and cannot 
therefore buy in the land on the foreclosure of mortgages se- 
curing school funds to prevent the loss of such funds. The 
school lands are vested in the State, in trust for the benefit of 
the inhabitants of the township in which they are situated. 
The County Courts are mere trustees with naked powers. 
They have no trust coupled with an interest. 
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Johnston & Jackson, for Respondent. 


I. Appellants contend that the county being the mort- 
gagee could not buy at its own sale. Such sales are not void 
but voidable. (Thornton vs. Irwin, 43 Mo., 153; Allen vs, 
Ransom, 44 Mo., 263; Reddick vs. Gressman, 49 Mo., 389.) 

II. The mortgage under which the sale was made was a 
common statutory school fund mortgage, and could be fore- 
closed upon the order of the County Court, a certified copy 
of which order had the force and effect of fi. fa. upon a judg- 
ment of foreclosure by a court of competent jurisdiction. (R. 
C. 1855. p. 1425, § 30; Jones vs. Mack, 53 Mo., 147.) 

III. The sale thereunder was a judicial sale. At such sales 
mortgagees are allowed to purchase the premises mortgaged. 
(Thornton vs. Irwin, supra.) But in case of purchase by a, 
mortgagee at his own sale, a subsequent sale and conveyance 
to an innocent purchaser, places the premises beyond the reach 
of a mortgagor, and beyond the power of a court to help them, 
(Rutherford vs. Williams, 42 Mo., 19; Smith vs. Williams, 
12 Mo., 106; Grove vs. Robards, 36 Mo., 525; Card vs. Lack- 
land, 49 Mo., 451.) And a re-sale by the county would pass to 
the grantee, the legal title in fee, purged of the evil effects 
caused by the wrongful act of the county. (Fontaine vs. Boat 
man’s Sav. Inst., 57 Mo., 552; 2 Kent., 282, 11th Ed.; Nicoll 
vs. N.Y. & E. R. R.. 12 N. Y.. [2 Kern..] 121-129; 2 Prest. 
Est., 50; 3 Cruise Dig., 495-6; §§ 18, 23, 24; People vs. 
Moran, supra.) 

IV. Counties have power to purchase and hold real estate 
for some purposes. (Wagn. Stat., 441, $9; 864. § 35; 870, 
§ 21; 1352, § 13; Abernathy vs. Denio, 49 Mo., 468.) 

V. If they have such power for any purpose, and abuse or 
violate the power, it is no concern of the vendor or his heirs, 
It is a matter between the State and the county. (Grant 
Corp., 104; 2 Wash. Real Prop., 590-1; 1 Jd.,50; Dill. Mun. 
Corp., § 444; Smith vs. Sheeley, 12 Wail., [U. S.,] 358; 
Land vs. Coffinan, 50 Mo., 243; 2 Kent’s Comm., 282; People 
vs. Moran, 5 Denio, 389; 16 Ohio St., 353; 3 Seld., N. Y., 
466.) 
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VI. In Ray Co. vs. Bentley, (49 Mo. 236) the power of the 
County Court with reference to the management of Town- 
ship School Funds (which belong to the State) was involved. 
In this, the management of swamp land (which belong to the 
county) is involved. The County Court is not the agent of 
the county in the management of the township school fund; 
but the agent of the State. (Ray Co. vs. Bentley, supra ; 
Marion Co. vs. Moffitt, 15 Mo., 604-606.) 

The County Court is the agent of the county in the man- 
agement of the swamp lands, the titles being vested in the 
county. (Barton Co. vs. Walser, supra ; Abernathy vs. Denio, 
supra.) And the county had the power to hold them and to 
acquire title to them by rescission of the sale. (Same cases 
and Wagn. Stat., 870, § 21; 864, § 35.) 


Waaner, Judge, delivered the opinion of the court. 


This was a proceeding in the nature of a bill in equity 
brought by the plaintiffs as heirs of Aaron Linville, deceased, 
asking permission to redeem certain land upon the payment 
of the purchase money and interest thereon. 

The record discloses the following facts: In 1856, Aaron 
Linville purchased of the sheriff of Nodaway County, certain 
swamp land belonging to that county. None of the purchase 
money was paid. In 1859, the commissioner appointed by 
the County Court to convey swamp lands, made him a deed, 
and at the same time, Linville executed to the county a mort- 
gage in the form and with the conditions of a statutory school 
fund mortgage, conveying the land as security for the pay- 
ment of the purchase money. Linville died in 1861, and prior 
to his death he had made two small payments of interest only. 
The principal debt and the accumulated interest remaining 
unpaid, in 1863, the County Court ordered the sheriff to sell 
tie land under the mortgage. The land was regularly sold, 
and at the sale the county became the purchaser at a price 
considerably less than the amount due. Afterwards the coun- 
ty sold the land to one Coover, under whom defendants claim 
by a chain of mesne conveyances. 
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The sole qnestion therefore is, whether the county had the 
right to make the purchase, or whether it was ultra vires, 
and should be treated as a nullity. In the case of Ray County 
vs. Bently, (49 Mo., 236, followed in Holt County vs. Har- 
mon, Feb’y T.,) it was held that where land was mortgaged 
to a county to secure a Joan of school funds, the county ona 
foreclosure sale had no power to bid in the land in satisfac- 
tion of the debt. In that case the county never had any title. 
The school lands were vested in the State, in trust for the 
benefit of the inhabitants of the township in which they were 
respectively situated. ‘The Gounty Courts in such cases are 
vested with the management of the fund as trustees, but they 
act in an administrative capacity, in obedience to the laws of 
the State, and not by virtue of any power derived from the 
county. The statute points out the manner in which the 
funds shall be secured and collected, but no power to pur- 
chase by the county is conferred. 

But the present case stands in a different situation, and 
ought to be governed by a different rule. The controversy 
springs out of a sale of swamp lands of which the county was 
the owner. After the act of Sept. 28, 1850, granting the 
swamp lands to this State, the legislature, by various acts do- 
nated the lands to the different counties in which the lands 
were situated, and invested in them the fee. By an act ap- 
proved February 28, 1855, it was enacted that “ the several 
County Courts of this State are hereby authorized to sell and 
dispose of the swamp and overflowed lands within their re- 
spective counties either with or without draining and reclaim- 
ing the same, as in their discretion they may think most con- 
ducive to the interest of said counties.” (Sess. Acts, 1855, p. 
160, 2 R. 8S. 1855, p. 1006, § 3.) The proceeds arising from 
the sale of the swamp lands were appropriated to the school 
fund. 

3y the legislative enactments above referred to the absolute 
title to the lands was vested in the counties, to be disposed 
of in the discretion of the County Courts. The counties were 
then the proprietors with the right of discretionary disposal, 
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but by a law of the State they were required to apply the 
proceeds to a particular purpose. In selling the land they 
possessed the same-powers that owners generally possess under 
like circumstances, one of the most important of which is the 
right to buy in the premises to secure the debt. As the 
county in the first instance owned the land, under the provi- 
sions of law, when it purchased it in, it stood in the same at- 
titude that it previously occupied before the sale. It owned the 
land as does an individual—to again be disposed of. Any one 
who owns the absolute fee, with the power to sell, must ne- 
cessarily have the right to buy to secure the purchase money. 
The sheriff, in making the sale, acted asa trustee. The county 
was the beneficiary, and as such, had the right to buy, and its 
title cannot be questioned. The judgment was for the de- 
fendants and it should be affirmed. ' 

All the judges concur, except Judge Sherwood, who is 
absent. 
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Tae Mercuants’ Banx or Sr. Lovuts, Respondent, vs. THomas 
Ciavin, Appellant. 


1. Landlord and tenant—Cutting timber from wild lands, vested as part of farm 
— What possession shown by.—Where lessees of a farm embracing wild lands, 
under the terms of their lease—authorizing them to cut timber from any part 
thereof—do in fact fell and remove timber from portions of the wild land, 
such acts are circumstances going to show possession of the whole tract. 

. Landlord and tenant—Attornment to stranger.—A deed froma tenant toa 
third party, without the consent of the landlord, can have no effect in depriv- 
ing the lessor of his possession, 

. Landlord and tenant—Person holding under tenant—Adverse title—One 
holding under a lessee cannot set up a title adverse to that of the original 
lessor. 

. Mililary bounty land—Entry upon must be made, when.—An entry upon mil- 
itary bounty land, to be valid and effectual, must be made within two years 
after the taking of adverse possession. (Bradley vs. West, anie p. 33.) 


we 
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Appeal from Chariton Circuit Court. 
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Chas. 2. Winslow, for Appellant. 
L. H. Waters, with Kinley §& Kinley, for Respondent. 
Waensr, Judge, delivered the opinion of the court. 


This was an action for an unlawful detainer to recover the 
possession of a quarter section of land. The cause was taken 
by certiorari to the Circuit Court, and tried before the judge 
without the intervention of a jury. The court found the de- 
fendant guilty of an unlawful detainer, and rendered judg. 
ment accordingly. 

At the trial, the plaintiff, for the purpose of showing the 
extent of its claim, introduced in evidence a deed from A. C. 
Johnson and wife to plaintiff, for several tracts of land, in- 
cluding the quarter section in controversy. It further put in 
evidence a lease from it to George and William Clavin and 
one Riley, for the premises known as the Johnson farm, for 
the year 1867, to end on the first of March, 1868. 

It was admitted that the lessees, George and William 
Clavin, had rented and occupied the Johnson farm for the 
years 1864, 1865 and 1866, as the plaintiff's tenants. 

W.C. Applegate was then introduced, who testified that 
the Johnson farm consisted of seven hundred and twenty-six 
acres of various adjoining tracts, and that the land involved 
in this suit was one of the tracts; that there was a field in 
this tract, but that the house was half a mile from it, and 
that the tenants had the privilege of getting fuel, rail timber, 
etc., off from it, and that they occupied the farm under the 
lease read in evidence. 

Evidence was further given, to show that during the time 
defendants occupied the Johnson farm as plaintiff’s tenants, 
an agent of the plaintiff gave them permission to remove thie 
rails from the land in controversy for their accommodation, 
but with no intention of abandoning the possession of the 
land. 

The plaintiff then read a deed from one Gaines to George 
and William Clavin, dated March 14, 1867, for the land in 
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dispute, and also a deed from George and William Clavin to 
Thomas Clavin, dated August 3d, 1867, for the same land. 

For the defendant, testimony was introduced tending to 
show that when defendants rented the Johrson farm there 
was some fencing on the land in controversy, and that by per- 
mission of plaintiff's agent the rails were taken to repair the 
fences in another part of the farm; that no timber was used 
on the land, because there was timber nearer; that the rent 
was computed. upon the improved part of the farm; that 
when George and William Clavin bought the land of Gaines 
they bought it for Thomas Clavin, and took the deed in their 
own name to secure them for the money advanced to pay for 
it; that Thomas Clavin went into possession about July or 
Angust 1867, and that he came to live with them in 1866, 
and worked for them, and knew they were renting from 
plaintiff, and knew that there had been a field on the land in 
question, and that George and William Clavin had raised a 
crop upon it. 

It appears that George and William Clavin relinquished 
their interest in the premises, if they had any, before the ter- 
mination of their lease, and that from that time forth Thomas 
continued to occupy them after the lease was terminated, up 
to the commencement of this suit. 

As no person was in possession when the case was tried 
but Thomas Clavin, the verdict and judgment was against 
htm only. The holding over after the time for which the 
demised premises were let, created simply a tenancy at will, 
as there does not appear to have been any permission for the 
continuance of the occupancy, and there was no express or 
implied consent for the same. 

It is very plain, under the instructions given, that the court 
must have found that the land in controversy was a part of 
what was known as the Johnson farm, and that defendants, 
George and William Clavin, were in possession of the saine 
under their contract of lease. 

But it is contended that there was no evidence to warrant 
this conclusion. We are of a contrary opinion. The lease 
o6—voL. LX. 
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gave them authority to eut fuel and take timber from any of 
the land. They did at one time raise a crop on it, and they 
used the rails from it. These were all circumstances from 
which the court might deduce or infer the fact that the ten. 
aunts were in the same possession that tenants usually are, 
when they rent a farm and have the privilege of using the 
wild land. The possession of the whole is included. There 
is certainly not such a want of testimony as would anthorize 
us to disturb the verdict. 

The deed from George and William Clavin, whilst they 
were plaintiffs tenants, to Thomas Clavin, had no effect in 
depriving plaintiff of its possession. Except in the cases 
mentioned in the statute (Wagn. Stat., 880, § 15), an attorn- 
ment to a stranger is void, and does not affect the possession 
of the landlord. (Rutherford vs. Ulman, 42 Mo., 216.) Thom. 
as Clavin went in under the tenants, and he cannot set up 
a title adverse to their lessor in this action. 

The question that has been brought to our notice in refer- 
ence to the premises being military land, and that defendant 
had held it for two years, will not be considered in this case. 
(Bradley vs. West, anée p. 33.) 

The judgment should be affirmed ; the other judges coneur. 





fo) 


Wim J. J. Rrrosi, Appellant, vs. Bucnanan Covnty, 
vespondent. 


1. U. S. bounties—Buchanan County—Orders for bounty money hy—Claim for 
bounty by previously enlisted soldiers. —By the terms of an order issued Aug. 
2nd, 1864, by the County Court of Buchanan County $120,000 of bounty 
money was appropriated to those who “ shall volunteer for the service of the 
United States.” A subsequent order gave practical effect to the first by de- 
claring an apportionment of $200 bounty to those who “have and may volun- 
teer in the United States service.” Held, that one entering the service prior 
to the first order had no claim on the county, for the bounty in said orders 
provided fur. The operation of the orders were prospective merely. 


Appeal from Buchanan Circuit Court. 
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James W. Boyd, for Appellant. 
H. M. Ranney, tor Respondent. 
Surerwoop, Judge, delivered the opinion of the court. 


The plaintiff enlisted in the service of the United States, on 
the 2ist day of July, 1864, for a term of one year, and four 
days thereafter was mustered into such service and aceredited 
to the enrolment of Buchanan County, and continued in such 
service until the expiration of the period of his enlistment. 

On the 2nd day of August, 1864, the County Court of that 
county, made an appropriation of $120,000, to be applied to 
the payment “ of bounties of soldiers, to be credited to the en- 
rolment of this county, whoever shall volunteer for the ser- 
vice of the United States, and be accepted by the proper 
officer.” | 

On the 20th day of August, 1864, a further order was made 
by the County Court, giving practical effect to the first one by 
making provision for raising the requisite sum by taxation, 
and providing that the sum of $200 should be paid to each 
soldier who had, or who should comply with the terms and 
conditions of the first order. Of the sum thus ordered to be 
raised for the aforesaid purpose, only $87,800 was expended, 
leaving a balance in the treagury of $32,200. 

A petition asking judgment on the foregoing facts, was 
held insufficient on demurrer; and this is the only question 
this record presents. 

It would seem too plain for argument, plaintiff having 
enlisted prior to these orders being made, although he 
enlisted in the service of the United States, and was credited 
to the Buchanan County guota, the orders could by no pos- 
sibility have reference to him, as his enlistment was an ac- 
complished fact, long before the orders were made, And it 
was obviously out of the power of the plaintiff to accept the 
terms or comply with conditions of those orders, the sole ob- 
ject of which was prospective and the encouragement of en- 
listment in the future. — 
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The words in the order last mentioned, “to pay bounties 
to those who have and may volunteer in the United States 
service,” clearly have reference to those who, either since the 
first order was made, had entered the United States service, 
or who thereafter might do so. 

Judgment affirmed, all the judges concur. 





(=) 


Samus. G. Lorine, Appellant, vs. Joun P. Cooxg, ef al., Re- 

spondent. 

1. Practice, civil—Non-suit not voluntary where party may obtain judgment and 
substantial damages.—Where plaintiff is not precluded by the action of the 
court, in excluding testimony or otherwise, from recovering judgment and also 
substantial damages—if warranted by proof—non-suit taken by him will be 
held as voluntary and leaving him without remedy. And it is immaterial that 
in some particular the rulings made and instructions given may have been ob- 
jectionable. 


Appeal from DeKalb Circuit Court. 
S. G. Loring, for Appellant. 
J. D. Strong, for Respondent. 
Waenerr, Judge, delivered the opinion of the court. 


The plaintiff in his petition alleged that the defendants, 
without leave and wrongfully entered upon his premises and 
in his dwelling house, and with force and arms, carried away 
one saddle, the property of the plaintiff, for which he claimed 
one thousand dollars damages. 

There was a second count in which an assault and battery 
was alleged at the same time and place, but this last count 
was finally abandoned. 

Defendants denied the allegations in the petition, and, as 
new matters of defense, averred that one Addington, a justice of 
the peace in Camden township, DeKalb County, made an order 
in an action then pending before him in pursuance of the statute 
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for the claim and delivery of personal property, wherein Gist 
and Craig were plaintiffs, and 8. G. Loring, the plaintiff here- 
in was defendant, which order was directed to the constable 
of Camden Township, in the said county, and commanded 
the constable to take from the possession of Loring and 
deliver to Gist and Craig one saddle of the value of eight 
dollars; that Addington had full jurisdiction in the premises, 
Gist and Craig having filed the statement and bond required ; 
and that Addington, being satisfied that the process would 
not be executed for want of an officer to serve the same, 
by an endorsement signed by him authorized the -de- 
fendant, Cook, to execute and return the writ; that Gist 
and Craig executed and delivered to Cook their bond, 
and thereupon Cook took with him the defendant, Craig, 
who was acquainted with the property, to assist in iden- 
tifying it and proceeded to Loring’s residence in the day 
time, and there found aud took possession of the property 
without force or violence, and without breaking open doors 
or inclosures. 

This new matter set up as a defense, plaintiff moved to 
strike out, but the court overruled the motion. 

The parties then proceeded to a trial before a jury, and evi- 
dence was introduced on each side in support of the issues 
made by the pleadings. 

Plaintiff asked the court to give thirteen instructions, all 
of which were refused. The instructions were obviously 
faulty and liable to objection. 

The only material instruction given for the defendant was 
that if at the time of doing the acts complained of, Cook was 
acting under and by virtue of the order of delivery, read in 
evidence, commanding him to take from the possession of the 
plaintiff the saddle described in the petition and deliver the 
same to Gist and Craig, and if Craig was at the time doing 
said acts with Cook, by his command or request to assist him 
in identifying the saddle, and if Cook and Craig used no un- 
necessary violence in the taking of the saddle, then the jury 
should find for the defendants. 
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The court, of its own motion, modified one of the plaintiff's 
instructions and then gave it. It told the jury that if they 
believed from the evidence that the defendants went upon 
the premises ot the plaintiff and entered his dwelling house, 
they should find for him, unless they believed from the weight 
of the testimony that the defendants, prior to their entering 
his honse, requested permission so to do from him, or notified 
him of the purpose for which they desired to enter, and their 
request was refused ; andif they entered the premises wilful- 
lv, for the purpose of assaulting or abusing the plaintiff or his 
family, then the jury might add smart money to the damages 
actually sustained. 

Upon the giving of the foregoing instructions the plaintiff 
took a non-suit with leave to move to set the same aside; and 
after an ineffectual effort to accomplish that object, he brought 
his appeal. 

There is nothing in the ruling of the court justifying the 
plaintiff in taking a voluntary non-suit. He was not pre- 
cluded from a recovery or even obtaining substantial dam- 
ages, if his evidence warranted it. Whether all the decisions 
of the court upon points as they arose, or whether the instrue- 
tions were entirely unobjectionable, is not the question, as 
they might have been corrected regularly upon exceptions. 
But as the plaintiff might still have recovered damages if his 
evidence, which was all admitted, showed that he was entitled 
to them, the non-suit was entirely voluntary on his part and 
he must abide by it. 

Judgment affirmed, the other judges coneur. 
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Josern B. Biecerstarr, Respondent, vs. Tux Sr. Louis, Kan- 

sas Orry & Norrnern Rartway Company, Appellant. 

}. Railroad Corporation law--‘' Enclosed or cultivated fields” not merely those 
protected by the owner with lawful fence.—Thie statute laying on railroad com- 
panies the obligation of fencing their tracks along “enclosed or cultivated 
fields” (Wagn, Stat., 310-11, 3 43,) does not require that the fields should be 
protected by the owner with a lawful fence on other sides, in order to hold the 
road for failure to fence the side adjacent to the road-bed. But the incursion 
of stock and injuries to crops must result from the failure of the company to 
erect such fence. Where caused by insufficiency of the fence put up by the 
owner, the company will not be responsible. 


Appeal from Clinton Circuit Court. 


James M. Riley, for Appellant, cited Trice vs. Hann. & 
St. Joe. R. R. Co., 49 Mo., 488; Clark’s Adm’r vs. Same, 36 
Mo., 202; Graw vs. St. L., K. C. & N. R. R., 54 Mo., 240. 


Thomas E. Turney, for Respondent, cited Wagn. Stat., 
311, § 43; Trice vs. Hann. & St. Joe. R. R. Co., 49 Mo., 438 ; 
Anbuchon vs. St. L, K. C. & N. R. R. Co., 52 Mo., 522; 
Hudson vs. St. L., K. C. & N. R. R. Co., 53 Mo., 525. 


Napron, Judge, delivered the opinion of the court. 


The plaintiff in his petition alleges, that he is the owner 
of an enclosed and cultivated field, in Clinton County (de- 
scribing it); that defendant’s railway passes through said 
field; that defendant failed and refused to erect and main- 
tain a fence on the sides of its road, where the same passed 
through said enclosed and cultivated field, and that in conse- 
quence of such failure to construct such fences, horses, cattle, 
mules, etc., came upon said cultivated fields, during the month 
of May and summer of 1872, and destroyed plaintiffs crop in 
said field. The damages are laid at $200, and the judgment 
asked is $400 under the statute. 

To this petition there was a demurrer which was overruled. 
It is unnecessary to state the grounds of the demurrer, as the 
same questions were afterwards presented at the trial. 

The answer ultimately filed is a mere denial of all the alle- 
gations of the petition. 
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There was a trial and verdict for plaintiff for $200 which 
the court doubled and gave judgment for $400. 

The proof was that the road was not fenced on either side, 
and that the hogs got in by way of the railroad, and destroyed 
plaintiff's crops. 

The court instructed the jury, that if they were satisfied 
that the defendant’s railway passed through a cultivated field 
of plaintiff, and defendant had not built fences along the sides 
of its road, where it passed through said field, an that in 
consequence of said failure to fence, cattle, horses, etc., came 
upon said field and destroyed crops, the jury were directed to 
find the value of the crops destroyed. 

The defendant asked several instructions, all of which were 
refused. The court might very well have given all those that 
related to the exemption from liability on the part of the 
railroad company for damages occasioned by an insufticient 
enclosure of the plaintiff. Of course, the company were not 
responsible for damages occasioned by a defective enclosure 
of plaintiff's field ; but the allegations in this case charge the 
damage to the failure of the railroad company to build fences; 
and the proof showed that the damage so resulted, and the in- 
struction given required the jury to find that the damage re- 
sulted from the failure of the railway to fence up its road. 

The main objection on the demurrer and subsequently on 
the trial, was that the enclosed and cultivated fields named in 
$ 43, art. II, of the corporation law meant fields enclosed by a 
lawful fence. 

The Janguage of the statute does not require any such re- 
striction; nor does the reason and policy of the law. The 
damage for which the railroad company is responsible does 
not spring from any neglect of others to comply with the 
law, but froin their own failure to comply with the law. 
And if they can show that the damage resulted by reason of 
an imperfect or insufficient tence of the party suing, they 
are exempted from liability. 

The jury had no right to find a verdict for the plaintiff, 
except they were satisfied that the damages to the plaintiff's 
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erop resulted from the failure of defendant to comply with 
the requirements of the statute; and the proof on the sub- 
ject, uncontradicted as it was, clearly established that the 
hogs, ete. got into the field by the railroad and not throngh 
any imperfect fence of plaintiff. 

There is no proof in the case that any public road crossed 
the railway at points adjoining the field; and, therefore, the 
construction of cattle-guards had nothing to do with the case. 

Judgment affirmed ; the other judges concur. 





Bensamin C. Powett, Defendant in Error, vs. Joun B. Camp, 
Plaintiff in Error. 

1. Practice, civil—Conflict of evidence—Jury.—In civil actions at law, the find- 
ing of the jury on questions of conflicting evidence is conclusive. 

2. Instruction, may be refused, when.—It is no error to refuse an instruction 
when the same proposition of law is embraced in others already given. 

8. Unlawful detainer—Appeal from justices—Summary judgment against sureties 
not allowed.—The statute concerning bonds on appeal from justices’ courts in 
suits of unlawful detainer, (Wagn. Stat., 651, 3 15) does not authorize a sum- 
mary judgment against the sureties ou the appeal bond, asin ordinary cases 
brought up from justices. 


Error to Buchanan Circuit Court. 
E. C. Zimmerman, for Plaintiff in Error. 
B. R. Vinyard, for Defendant in Error. 
Waener, Judge, delivered the opinion of the court. 


This was an action instituted before a justice of the peace 
against the defendant, for unlawfully detaining a certain lot 
in the city of St. Joseph, described in plaintifi’s complaint. 

There was a judgment for the plaintiff in the justice’s 
court, from which the defendant appealed, and on a trial 
anew in the Circuit Court the same result followed. 

The record shows that both parties gave evidence tending 
to prove the respective issues tendered, and the finding of 


















ST. JOSEPH. 





Powell v. Camp. 








the jury on the facts is conclusive upon us. The instructions, 
therefore, need only be examined. 

The first instruction given at the instance of the plaintiff, 
told the jury that if they believed from the evidence that de. 
fendant went into the possession of the premises under an 
agreement with the plaintiff to occupy the premises as his 
tenant, they should find for the plaintiff, provided they fur- 
ther found that before the commencement of the suit the 
plaintiff gave the defendant thirty day’s written notice of his 
intention to terminate the tenancy, and also demapyded the 
surrender of the possession, and that defendant refused to give 
up the same. The second instruction was, that if the jury 
found for the plaintiff they would assess his damages at what- 
ever sum not exceeding fifteen dollars (the amount alleged 
in the complaint) they might believe from the evidence he 
had sustained by the wrongful holding of the premises by the 
defendant. Thethird related to the assessment of the month- 
ly rents and profits, and is in pursuance of the statute. The 
fourth was in regard to the credibility of witnesses ; and the 
fifth instructed the jury as to the form of their verdict, as is 
provided for in the statute on the subject. 

The defendant asked for two instructions. The first was 
given; and that merely asserted the proposition that it de- 
volved on the plaintiff by a preponderance of evidence to 
prove his ease. The second, which was refused, instructed 
the jury, that unless they believed from the evidence that 
plaintiff, prior to the institution of his suit, was in the actual 
possession of the premises, then they should find for the de- 
fendant. 

None of the instructions require any notice or special com- 
inent, except the first one given for the plaintiff, and the 
defendant’s second one, which was refused. 

The statute says, that when any person shall willfully and 
without force hold over any lands after the termination of 
the time for which they were let to him, or when any person 
wrongfully and without force, by disseizin, shall obtain and 
continue in possession of any lands, and after demand made 



















































MAY TERM, 1875. 





Powell v. Camp. 





in writing for the deliverance of the possession thereof by the 
person having the legal right to such possession, shall refuse 
or neglect to quit such possession, such person shall be guilty 
of an unlawful detainer. (Wagn. Stat., 642, § 3.) 

Plaintifi’s first instruction required the jury to find that 
the defendant went into possession under an agreement with 
the plaintiff to occupy the premises as his tenant. The writ- 
ten complaint with the justice directly alleged that plaintiff 
was the owner, and in possession of the premises when he 
rented the same to the defendant. Defendant did not deny 
this at all, but based his defense upon an entirely different mat- 
ter. The record states that evidence was given by both parties 
tending to prove theissues raised. No issue was raised upon 
the question of prior or actual possession ; it was a conceded 
fact. Under these circumstances, therefore, the instruction 
of the plaintiff comprehended all that was necessary, and it 
was not error in refusing defendant’s second instruction. 

The court rendered judgment for the restitution of the 
property, and also for double the amount of damages assessed, 
and double the amount of the monthly rents and profits 
against the defendant and the sureties in the appeal bond. 
The doubling of the damages and the rents and profits is 
sanctioned by the statute, but the judgment against the sure- 
ties was erroneous. The statute on the subject in relation to 
appeals in unlawful detainer cases, provides that if the de- 
fendant is the appellant, he shall, with one or more sureties, 
to be approved by the justice, enter intoa recognizance to the 
complainant in a sum sufficient to secure the payment of all 
damages, rents and profits and costs, that are or may be ad- 
judged against him, conditioned for the prosecution of the 
appeal. (Wagn. Stat., 651, § 15.) But no provision is made 
for rendering judgment against the sureties on the bond, as 
in cases under the practice act, before justices of the peace. 

This section has been previously before this court, and it 
has been held that it does not authorize a judgment on the 
appeal bond against the principal and sureties in a summary 
manner, as in ordinary appeals from justices, (Keary vs. 
Baker, 33 Mo., 603; Gunn vs. Sinclair, 52 Mo., 327.) 
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The judgment must therefore be reversed, and judgment 
will be entered in this court against the defendant alone. The 
other judges conctr. 
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James Epwarps, Respondent, v. Roperr Cary, Appellant. 


1. Practice, civil—Instructions may be given, when, taken as a whole, they state 
the law properly.—Where instructions, taken together, state the law correctly, 
it is proper to give them, although they are objectionable when taken sepa- 
rately. 

2. Forcible Entry and Detainer—Ploughing by plaintif— What proof of actual 
possession by plaintiff insufficitent— What sufficient.—In an action of forcible 
entry and detainer, proof that plaintiff entered upon the land and ploughed a 
few furrows across a portion of it, does not make out such a case of actual 
possession on his part as to warrant a verdict in his favor. Something more 
is necessary showing an intention to possess, accompanied with acts indicative 
of that purpose. The visiting, and looking after, and superintending of unve- 
cupied land are acts going to show such intent. 

3. Practice, Supreme Court—Evidence, weight of.—In civil actions at law, the 
Supreme Court has nothing to do with the weight of evidence. 

4. Forcible Entry and Detainer—Title to land cannot be tried in.—In actions of 
forcible entry and detainer, the title to land cannot be inquired into. 


Appeal from Carroll Circuit Court. 


Hale §& Eads, for Appellant cited Garrison vs. Savignae, 
25.Mo.. 47; King vs. St. Louis Gas Light Co., 834 Mo., 34; 
Harris vs. Gurner, 46 Mo., 438. 


LI. H. Waters, for Respondent, cited Bartlett vs. Draper, 
23 Mo., 407; Miller vs. Northrup, 49 Mo., 397; DeGraw 
vs. Prior, 53 Mo., 313; Powell vs. Davis, 54 Mo., 315; 
Beeler vs. Cardwell, 29 Mo., 72; McCartney’s Adm’r vs. 
Alderson, 45 Mo., 35. 


Waener, Judge, delivered the opinion of the court. 


Plaintiff bronght his action for forcible entry and detainer. 
The cause was tried before the court without the intervention 
of a jury, and a judgment was rendered in his favor. The 
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evidence for the plaintiff tended to prove that he took posses- 
sion of the land in controversy under a claim of title in July, 
1870, and made some improvements thereon ; and that in the 
spring of 1871, defendant, without his consent, took the pos- 
session and kept it; that when he first went into possession 
the land was uncultivated and unoccupied. 

For the. defendant there was evidence to show that his 
grantor, Withers, had been in possession many years prior 
thereto and had built a house on the land and inclosed a field ; 
that the house was torn down and the rails removed or des- 
troyed, but there were still traces that the field had been in 
cultivation. The improvements disappeared in 1868, after 
that the cultivation ceased; but Withers, who did not reside 
in the county, occasionally came back in the neighborhood to 
superintend and look after the land, and it was known gener- 
ally as his. 

For the plaintiff the court gavé three instructions, which 
although somewhat objectionable when taken singly and apart, 
yet when taken as a whole and together, were correct 
enough; and, as the cause was tried by the court, they cannot 
be regarded as misleading. 

The first thing that the plaintiff did, when he entered the 
land and commenced his work thereon in July, 1870, was to 
plow a few furrows across a portion of it, and as to this act, 
the court declared, for the defendant, that the alleged entry 
on the land and plowing a few furrows across a portion of it, 
was not such an actual possession as would authorize a verdict 
for the plaintiff. This was a correct presentation of the law, 
on defendant’s side. Something more was required, showing 
an intention to possess, accompanied with acts indicating that 
purpose. 

In reference to the possession of Withers, either by himself 
or his tenant, and whether he had abandoned it previous to 
plaintifPs acquiring his right, the court instructed that any 
act done by the owner of land after his tenant has left it, in- 
dicating his intention not to abandon it, but to hold the pos- 
session to himself will continue the possession in him, 
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and if the court believe from the evidence that after the 
house and fence had gone down on said land, Withers, 
who claimed to be the owner of the land, visited the same 
from time to time, superintending and looking after it, then 
that is evidence that he, Withers, had not abandoned the pos. 
session. ‘The court further declared that if it was found from 
the evidence that Withers put up a house and inclosed a field 
of about seven acres upon the land, and that the house was 
torn down, without the knowledge or consent of Withers, in 
1868, and that the fence about the field was burnt off about 
the same time, and if it was further found that Withers sold 
the land to defendant, and that up to the time of the sale, 
there was evidence of the old improvements, and that With- 
ers, after the improvements had gone down, from time to time 
visited the land, and superintended the same, and that after the 
sale to the defendant, he—the defendant—continued to look 
after the same up to the time of the breaking by plaintiff in 
July, 1870, then the court will find that the possession was 
in the defendant at the time of the alleged entry of plaintiff. 

Defendant asked several other instructions which the court 
refused, but it is not deemed necessary to consider them, as 
those already given presented the question of possession in 
the most favorable attitude in his behalf. 

From the theory on which the case was submitted, as illne- 
trated by the declarations, it is manifest that the court, as the 
trier of the fact, must have found that the land was unocen- 
pied when the plaintiff took possession of it; that the plain- 
tiff's possession was an actual one and consisted of something 
more than plowing a few furrows; that Withers, by himself 
and his tenants, had abandoned the possession and was not in 


and that consequently there was no continuation of the pos- 
session in the defendant. 

We have nothing to do in this court with the weight of evi- 
dence. The testimony was conflicting, and the court having 
found that plaintiff was in the peaceable possession of the land, 
and that he was ousted therefrom by the defendant, the ver 
dict cannot be disturbed. 
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In actions of forcible entry and detainer, the title cannot 
be tried or brought in question, and if the plaintiff acquired 
his possession wrongfully, and the legal title is in the defend- 
ant, he must pursue his remedy in a different form. 

Judgment affirmed ; all the judges concurring. 





°) 


JonaTHAN Suarp, et al., Respondents, vs. Cutoz Berry, ef 
al., Appellants. 
1. Equity—Resulling trust—What proof necessary to authorize decree of —To 


warrant the destruction of a legal title, by decree of a resulting trust, the 
proof should be of the most conclusive character. 


ippeal from Livingston Circuit Court. 


C. 2. DeLieuww, with J. D. Strong, for Appellants, cited 
Forester vs. Scoville, 51 Mo., 238; Johnson vs. Quarles, 46 
Mo., 423; Lead. Cas. Eq., Hare & Wal. Notes, pp. 272, 276, 
280, 283; Hill Tr. pp. 148, 149. 151; Sugd. Vend., pp. 391, 395, 
of vol. 11; Spoor vs. Wells, 3 Barb. Ch. 99 and 194 ; 1 Hoffm. 
Chy., 97; 10 Paige Chy., 182. 


H. M. Pollard, for Respondents. 


When Berry bought these lots with his and Sharp’s money 
and took the conveyance in his own name, he held the undi- 
vided half in trust for Sharp. (1 Perry Tr.,§ 126; Payne vs. 
Chouteau, 14 Mo., 580; Valle vs. Bryan, 19 Mo., 423; Ran- 
kin vs. Harper, 23 Mo., 579; Baumgartner vs, Guessfeld, 38 
Mo., 36; Hill Tr., 92 and notes; Jackson vs. Sternberg, 1 
John. Cas., 153.) 

A resulting or implied trust may be proved by parol, even 
against the face of the deed, or the sworn answer of the true- 
tee, and it need not bein writing. (Boyd vs. McLeod, 1 John. 
Ch., 245 ; Johnson vs. Quarles, 46 Mo., 423; Fausley vs. Jones, 
TInd., 277; 1 Perry Tr., §3 137-8, and cases there cited ; 
Faris vs. Dunn, 7 Bugh., 276 ; Caldwell vs. Caldwell, 7 Bugh., 
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515; Letcher vs. Letcher, 4 I. I. Wranch, 590; Larkins vs, 
Rhodes, 5 Post [Ind.]}, 196 ; Larkins vs. Rhodes, 23 Ind., 157.) 


Naprton, Judge, delivered the opinion of the court. 


The plaintiffs are heirs of Martin Sharp, and the de- 
fendants the heirs of Benj. Berry. The suit was brought in 
1871. 

The petition alleges that Sharp died in January, 1871, and 
Berry died in 1865; that Berry, on the 5th of November, 1856, 
by a purchase at sheriffs sale and by deed from said sheriff to 
himself, acquired the legal title to lots 6 and 7in Block 51 in 
the town of Chillicothe, Livingston county, which deed is 
duly recorded ; that at the time said deed was made, Martin 
Sharp furnished said Berry one-half of the purchase money, 
upon the understanding that said deed was to be made to said 
Berry & Sharp jointly; that said deed was to Berry, solely, 
through mistake or omission of said Berry ; that said mistake 
or omission was not discovered till after the death of Berry. 

It is further alleged, that said Berry also acquired the sole 
title to lot 3, block 51, by deed from Abithal Wallace, Adm’r 
of one Bell, dated 13th May, 1857, and by subsequent deed 
from Abel Love and wife, dated July 3d, 1859, both duly re- 
corded, and said Sharp furnished one-half of the purchase 
money for this lot, and that the deed to Berry was by mis- 
tuke or omission. 

The petition therefore asks that the defendants, heirs of 
Berry, be divested of title to the undivided half of these 
lots, and that the same be vested in plaintiffs the heirs of 
Sharp. 

The answer simply denies these allegations. 

After hearing the testimony, the Circuit Court entered a 
judgment in favor of the plaintiffs. The testimony is pre- 

served in the bill of exceptions, and the propriety of the 
decree based on it is the only question we are called upon to 
review. 

It would serve no useful purpose to recite the evidence at 
large, which is voluminous, and is chiefly made up of state- 
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ments made to the witnesses by the original parties, long since 
dead, and which of course presents great contradictions. It 
may be observed, however, that the witnesses seem to be ean- 
did and truthful and, no doubt, correctly state the facts 
they testify to. The difficulty is in the interpretation of the 
facts. 

Some of the facts, however, are clear and beyond contro- 
versy. Sharp was the father-in-law of Berry, and they both 
moved from Illinois to Chillicothe in 1865, and lived in the 
same house, and Sharp being about 70 years old and Berry 
somewhat younger, though in bad health, managed the pecu- 
niary affairs of Sharp as well as hisown. Mrs. Berry, a ma- 
terial witness for plaintiffs, who was the daughter of Sharp, 
testifies to this. That Sharp and Berry bought some lots and 
other land adjoining Chillicothe in common, is conceded, and 
that Berry owned a lot, and perhaps other land distinct from 
any interest of Sharp, is conceded. 

The testimony of Mrs. Berry is very clear and exact. She 
states that a few weeks before the death of her husband, he 
called her attention and that of her sister and father to the 
fact that all the lots he (Berry) had purchased in Chillicothe, 
except one (naming it) had been bought in conjunction 
with her father, and that he furnished half of the money to 
buy them. 

Her sister, Charlotte, is equally confident. She was 59 years 
old, and states that she had charge of her father’s money, and 
that he came to her after the purchase of said lots and called 
for his money and counted it, and paid one-half to Berry. She 
does not say, however, that the money was used to pay for 
the lots in dispute—a matter, which only tends to confirm 
the truth of what she does state. 

The evidence seems to be about equally balanced as to the 
admissions of Berry and of Sharp, several witnesses stating 
that Berry always admitted Sharp and himself to be joint 
owners, and as many others declaring that Sharp stated that 
Benj. Berry was the owner of the three lots in dispute. No 
great importance is to be attached to such evidence—it being 
37—VOL. LX. 
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very natural for witnesses to interpret such declarations accord- 
ing to their bias. 

The most important testimony in the case is that of Hayes 
and Edgerton. Hayes was the ownerof the lots six and seven, 
and it was upon a sheriff's sale of Hayes’ interest that Berry 
became the purchaser. After this sale Hayes rented the premi- 
ses, and the following agreement was signed : 

“ Article of agreement made and entered into this the 1st 
day of April, 1856, between Benj. Berry and Martin Sharp 
of the first part, and Robert Hayes of the second part, wit- 
nesseth: that the parties of the first part have this day rented 
their premises known as lots 6 and 7 in block 51, town of 
Chillicothe, Livingston county, Missouri, to the party of the 
second part, who hereby agrees to pay the parties of the first 
part ten dollars per month ; which rent is to be paid monthly 
in advance. 

“The party of the second part also binds himself, &c. 

“Given under our hands and seals, this Ist day of April, 


1856. 
“ Benj. Berry, [Seal.] 
. his 
“ Martin X Sharp, [Seal.] 
mark, 


“ Robert Hayes, [Seal.]” 

There was some dispute as to Berry’s signature; but it is 
clear that Berry signed his name and Sharp’s to this contract. 

Edgerton was the administrator of Berry and it appears that 
he paid taxes on lots 3, 6, & 7 in block 51, seeing that the le- 
gal title, according to the deeds on record, clearly established 
the title in Berry. This was six years after Berry’s death, 
before the death of Sharp. 

There can be scarcely a doubt left on the mind that Sharp 
and Berry bought these three lots in conjunction. The lease 
to Hayes is conclusive as to two of the lots. There can beno 
doubt that Berry signed this lease and wrote Sharp’s name to 
it; and it is impossible to explain such an act, except on the 
assumption that Sharp was joint owner. Still, it is remark- 
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able that Sharp survived Berry for six years and made no 
claim, and if the title had been conveyed to innocent pur- 
chasers, in conformity to the title as it stood on the record, we 
should decline to disturb it. For, though it is clear that Sharp 
paid a part of the purchase money, the relation between him 
and Berry may have induced him to advance the amount as 
agift or as a Joan, and his silence after Berry’s death would 
seem to confirm this view. But, as the case stands, we can- 
not disturb the decree, although fully conceding that nothing 
short of the most conclusive proof would justify a court in 
enforcing such resulting trusts. 

The authorities on the general question are referred to in 
the briefs. Judgment affirmed; the other judges concur. 





a 
VY 


H. J. Rossetson, Plaintiff in Error, vs. Joun Neat, Defend- 
ant in Error. 


1. Jadgment—Clerical mistake—Correciion nunc pro tunc.—Where the minute 
entry, on a judge’s docket, shows that a judgment was taken by default, but 

_ the judgment was entered by the clerk as final, that entry may be corrected 
and judgment, in accordance with the facts, entered at a succeeding term. 


Error to Clay Circuit Court. 


J. T. Chandler, for Plaintiff in Error, cited Wagn. Stat. 
1034, § 6; Blaisdell vs. Steamb. Pope, 19 Mo., 157; Blumen- 
thal vs. Kurth, 22 Mo., 173; Gibson vs. Choutean, 45 Mo., 
171; 18 Mo., 482; 1 Cr. 84; Groner vs. Smith, 49 Mo., 318; 
Pockman vs. Meatt, 49 Mo., 345; State vs. Clark, 18 Mo., 482; 
DeKalb Co. vs. Hixon, 44 Mo., 341; Hyde vs. Curling, 10 
Mo., 359, and Moster vs. Moster, 53 Mo., 326; Downing vs 
Steel, Adm’r, 43 Mo., 309, 318; Freem. Judgm., p. 60, § 87; 
18 Cal., 219; Freem. Judgm., p. 61, § 89; p: 47, §§ 70, 71; 
p- 65, § 94; p. 38, § 61; 6 Flor., 721; Freem. Judgm., p. 41, 
§ 63; p. 34, § 56; p. 35, $57; 2 How. U.S., 263; 8 Pick., 415; 
Harbor vs. Pacific R. R., 32 Mo., 423, 425, ete. ; Hull vs. City 
of St. Louis, 20 Mo., 584, 586, 587, 588 ; Blackst. Com., book 3, 
ch. 25, see pp. 406, 407 ; Ashby vs. Glasgow, 7 Mo., 320 ; Ladd 
vs. Cousins, 35 Mo., 513, 515; Brewer vs. Dinwiddie, 25 Mo., 
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851; 44 Mo., 341, 342; Freem. Judgm., p. 73, § 102; 10 
Wend., 560; 20 Wis., 265.) 


D.C. Allen, with J. E. Merryman, for Defendant in Error, 
Waener, Judge, delivered the opinion of the court. 


By the record in this case it appears that the plaintiff bronght 
his suit against the defendant and at the return term, no an- 
swer having been filed, judgment was given in his behalf. 
The entry made by the clerk was in the form of a final jndg- 
ment. At the next term another final judgment was rendered 
for the plaintiff. At the succeeding term thereafter the de- 
fendant came into court and moved to set aside the second 
judgment, on the ground thatatthe term previous to its ren- 
dition, a final judgment had been entered, and that the court 
had no further jurisdiction of the cause, and that it was a nul- 
lity. Plaintiff then produced the minute entry on the judge’s 
docket, showing that the first judgment was an interlocutory 
judgment by default, and that the clerk had made a mistake 
in writing up the same, and he asked to have a corrected 
judgment nune pro tune entered in accordance with the facts. 
The court refused this request, and then sustained plaintiff's 
motion to set aside the judgment. 

The court committed error. The mere clerical mistakes 
and misprisions of the clerk will always be amended in fur- 
therance of justice and an entry nune pro tunc made to con- 
form the record to the truth, provided the record furnishes 
the evidence to amend by. The evidence of the order made 
is clear and decisive. The minute made by the judge himself 
says: “interlocutory judgment by default.” It is evident the 
clerk made a clerical mistake, and did not write up the judg- 
ment ordered by the court. The correction should have been 
made in accordance with the request of the plaintiff. 

Judgment will be reversed and the cause remanded; the 
other judges coneur. 


Enp or May Term. 1875, at Sr. Josepu. 












































CASES 


ARGUED AND DETERMINED 


THE SUPREME COURT 


Or 
THE STATE OF MISSOURI. 


OCTOBER TERM, 1875, AT JEFFERSON CITY. 





*Snorons, Gartu & Co., Respondents, vs. Mito Carrier, ef al., 
Appellants. 


— 


. Mechanic's lien— Attaches only to structure in which material was actually used— 
Statute and cases construed.—The present mechanic’s lien law gives the material 
man a lien only on the building, into the construction of which the material 
actually entered. The words, “with intent to defraud the person from whom the 
materials were purchased,” etc., used in 3 23 of the mechanic’s lien law (Wagn- 
Stat., 912); must be construed to mean “with intent to deprive him of the lien 
on which he relied at the time of making the sales.” Morrison v.“Hancock, 
40 Mo. 561 and Hoffinan v. Walton, were cases construing the act of 1857 
(Sess. Acts 1857, p. 668) before the present modification of the law governing 
mechanics’ liens. 


Appeal from Henry Circuit Court. 
LaDue & Fyke, for Appellants. 
McBeth & Price, for Respondents. 





*This case was decided at the January Term, 1875, at Jefferson City, but 
through mistake was not published in its regular order.—Rep. 
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Hoven, Judge, delivered the opinion of the court. 


This was an action bronght by plaintiffs, under the statute 
in relation to mechanics’ liens, against Milo Carrier as con- 
tractor and Hannah W. Roberts as owner of the premises 
sought to be charged with the lien, and John Roberts, her 
husband, to recover the sum of $1,228.06 for materials fur- 
nished by plaintiffs to said Carrier, for the erection of a store 
house for the defendant, Hannah Roberts on said premises, 
and to enforce a lien thereof. The petition contained all the 
necessary averments. 

Mrs. Roberts and her husband answered, denying that the 
quantity and value of the materials furnished were as alleged; 
denying the filing of any lien, and averring that the account 
filed with the clerk was not a just and trne account; that 
plaintiffs had intentionally failed to give all jnst credits to 
which defendants were entitled; that all the materials fur- 
nished by plaintiffs to Carrier were not used in the bnilding 
of defendant Roberts, and that the plaintiffs and the defend- 
ant Carrier, had colluded to cheat and detrand the defendant 
Roberts. Plaintiffs replied denying these allegations. Car- 
rier made no defense. The jury returned a verdict for plain- 
tiffs for the sam of $780.40, and found the same to be a lien 
upon the premises described in the petition. 

At the trial the defendants objected to the introduction in 
evidence of the statement filed as a lien, for the reason that it 
was not stated therein who was the owner of the building 
against which the lien was sought to be enforced, nor who 
was the contractor. The objection was overruled, the lien 
admitted, and defendants excepted. The statement filed as 8 
lien consisted of an itemized account of the Inmber and 
materials furnished to Milo Carrier for John and Hannah 
Roberts, and an affidavit of said Carrier that he bought said 
materials as contractor for the erection of a store honse on 
the lot described in the petition for his co-defendants, and 
that the same was used by him in said building; also an 
accurate description of the premises signed by Samuel D. 



















































OCTOBER TERM, 1875. 





—_— 


Simmons, Garth & Co. v. Carrier, et al. 





Garth & Co., and an affidavit of Samuel D. Garth that the 
account was just and true after allowing all just credits, and 
that Hannah W. Roberts was owner of the lot and building 
described, and that the same was duly described, and that the 
account accrued within four months. The whole statement 
taken together contained everything required by the statute, 
and though not as formal as it might have been made, was 
certainly sufficient and was properly admitted in evidence. 

The testimony was conflicting as to the quantity of materials 
used in the construction of the building, and also as to the 
amount of the payments made on the account filed. The 
verdict of the jury is conclusive on these points, if it shall 
be found that the case was submitted to them under proper 
instructions. Among others the following instruction was 
given for the plaintiff. “The court instructs the jury that 
it is not necessary for the plaintiffs (to entitle them to a lien) 
to prove that the lumber furnished was actually used in the 
construction of the building; it is sufficient in the absence 
of collusion or fraud, that the Jumber was furnished for the 
purpose of being used in the building.” 

Among the instructions given for the defendants was the 
following: “The court instructs the jury that before you can 
find for plaintiffs in any sum in this cause against said Hannah 
and John Roberts, you must believe from the evidence that 
Simmons, Garth & Co. furnished to Milo Carrier lumber and 
material to be used in the construction of said building; and 
that said lumber and material was used in the construction of 
said building, and that said lumber and material, or some por- 
tion thereof, remains unpaid for.” 

These instructions are diametrically opposed to each other. 
One affirms the proposition that a material man may have a 
lien on a building, into the construction of which, not an 
atom of his property has entered, provided only the property 
for which he claims a lien was furnished by him to be used 
in the construction of such building. The other denies it. 

In support of the position assumed by the plaintiffs, we are 
cited to the case of Morrison vs. Hancock, 40 Mo. 561. 
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The statement of facts in that case is meagre, and the lan- 
guage of the opinion slightly obscure, and it may be doubted 
whether it was intended to decide more than that evidence 
by the plaintiff that the materials were furnished for the 
purpose of being used in the construction of the building, 
would make a prima facie case, and that the statements of 
the contractor, at the time of making the purchase, were ad- 
missible for that purpose. However this may be, that case 
was a construction of the Act’ of February 14th, 1857, “for 
the better security of mechanics and others erecting buildings 
or furnishing materials for the same in the county of St. 
Louis,” (Sess. Acts 1857, p. 668), and is at most only per- 
suasive authority for the construction contended for by the 
plaintiffs, of the general law in relation to mechanics’ liens, 
now in force. 

The law, as it now stands, first appeared in the General 
Statutes of 1865, and is a re-enactment for the whole 
State of the special act for St. Louis county, with some very 
important modifications and several new sections. 

Section 23 of this law deserves especial consideration, It is as 
follows: “Any contractor or sub-contractor who shall purchase 
materials on credit and represent at the time of said purchase 
that the same are to be used in a designated building or other 
improvement, and shall thereafter use, or cause to be used, 
the said materials in the construction of any building or im- 
provement other than that designated, with intent to defraud 
the person from whom the materials were purchased, without 
first giving due notice to the person from whom the mate- 
rials were so purchased, shall be deemed guilty of a misde- 
mesanor and, on conviction, shall be punished by a fine not 
exceeding five hundred dollars.” If the proposition asserted 
in the plaintiffs instruction be correct, it is difficult to per- 
ceive how this section can have any intelligible meaning. If 
the right of a material man to a lien is to remain unaffected 
by the fact that the materials furnished to the contractor are 
not used in the construction of the building, in which it was 
represented by the contractor at the time of purchase they 
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were to be used, but are used in some building other than 
the one so designated, how is it possible that such use can be 
made with intent to defrand the person from whom the ma- 
terials were purchased ? He can only be defrauded by being 
deprived of the lien he supposed he would have, at the time 
he parted with the goods, without having any other lien in 
lieu thereof; or by the substitution of a lien of value inferior 
to the one he supposed he was getting ;and in either event he 
loses the lien on the building, for the construction of which 
he sold the materials, for he certainly cannot have a lien on 
the building, into the construction of which they did enter, and 
also on the one into the construction of which they did not en- 
ter, but for which they were sold. The words “ with intent to 
defraud, ete.,” must therefore be held to mean “with intent to 
deprive the material man of the lien on which he relied at the 
time of making the sales.” If this section cannot be otherwise 
rationally construed, then in order that it may stand in har- 
mony with the other provisions of the law, the sections giving 
a lien to the material man must be construed to give it only 
when the materials actually enter into the construction of 
the building sought to be charged, and we have no hesitation 
in so holding, and we do not think this doctrine will be pro- 
ductive of either hardship or injustice. It follows that the 
instruction given for the plaintiffs was erroneous; and the 
cause having been submitted on contradictory instructions, 
this court cannot determine the probable effect of this misdirec- 
tion on the verdict of the jury, and the judgment will be re- 
versed and the cause remanded. It will not be necessary to 
notice in detail the remaining instructions given by the court. 
They related chiefly to the evidence in regard to the credits 
which it was claimed were allowed or should have been al- 
lowed, and the effect of filing an incorrect account, and were 
substantially correct. It may not be improper to add that the 
11th section of the present law in relation to mechanic’s liens 
is a re-enactment of the 10th section of the law of 1857 with 
additional provisions; and that the case of Hoffman vs. 
Walton, (36 Mo., 613,) cited by appellant’s counsel, which 
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construed the law of 1857 prior to the modification above noted, 
is not applicable to the case at bar. 

The judgment is reversed and the cause remanded; the 
other judges concur, Judge Vories absent. 





Srate or Missourt, ex rel. W. J. Grisert, Relator, vg, 
Micuart K. McGratn, Secretary or State, Respondent, 


1. Missouri Sup. Ct. Reports—Cost of stereotyping and pay of reporter legitimate 
charges against State under act of 1868—Subsequent contract.—The act of 
March Sth, 1868 (Adj. Sess. Acts 1868, p. 44), required the publisher of the 
Supreme Court Reports (3 1) “to keep on hand a sufficient number of each 
volume of said reports, or to make such arrangements as to enable the legal 
profession of the State to obtain said reports at the prices fixed by said con. 
tract,” and (32) “to pay for the services of a reporter,” etc. Held, 
that under that act, and the contracts made thereunder, by the State 
with W. J. Gilbert, as publisher, he was authorized to adopt the plan of 
stereotyping the several volumes, the stereotype plates to be preserved in or. 
der to meet any subsequent demand for the volumes, in case the edition iu 
print should “run short,” or become exhausted ; and that the expense of 
stereotyping and the salary of reporter were essential parts of the cost of 
publishing the Reports, and the State was liable for its proportion thereof. 

2. Supreme Court Reports out of print—Contract for reprinting under act of 
March 8th, 1873.—The act of March 8th, 1873, (Sess. Acts, 1873, p. 80) made 
it the duty of the Secretary of State to furnish missing volumes of the Su- 
preme Court Reports to Circuit and County Clerks, and that officer was au- 
thorized under its provisions to contract with W. J. Gilbert to reprint such of 
those volumes as were out of print 


Petition for Mandamus. 
Ewing §& Smith, for Relator. 


The resolution under which Gilbert made his contract (Sess. 
Acts 1873, p. 407), gave him authority as provided in the act 
of 1868 (Adj. Sess. Acts 1868, p. 44). That act provides 
that the Reports shall be published “ at the actual cost of the 
volumes; with ten per cent. added,” and we contend, that: 

I. The item of $750.00 per volume for salary of Reporter, 
in the publisher’s account,.is part of the “actual cost.” (a.) The 
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services of reporter are as essential to the publication as the 
binding or setting of type. (6.) The contract itself expressly 
provides that the salary shall be part of the actual cost. (c.) 
The former contract was so understood and treated. (d.) The 
State having paid for like items under the previous contract, 
and having accepted and previously paid for books under the 
present contract, is estopped from denying the construction 
for which we contend. 

II. The stereotyping is a legitimate part of the cost of 
publication. Under the act of 1868 the publisher is required 
“to keep on hand a sufficient number of each volume of said 
Reports, or to make such arrangements as to enable the legal 
profession of this State to obtain said Reports at the prices 
so fixed by said contract.” This provision can never be com- 
plied with except by preserving stereotype plates of each 
volume published. To insist that at the outset the publisher 
should print enough numbers of each volume to meet all fu- 
ture contingencies of demand and loss, would be a require- 
ment unreasonable to demand, and impossible to comply 
with. 

III. The contract for the missing volumes is in strict ac- 
cordance with the act of March 8th, 1873, and there can be 
no objections to it. Besides, it has been repeatedly acted 
upon, and books have been delivered and paid for under it. 
And at this time it is too late to question its legality. 


Jno. 4. Hockaday, Att'y Gen’l, for Respondent. 


I. The State is not liable for the payment of the reporter, 
under the act of March, 1868. The second section requires 
the publishers of the Mo. Reports to contract with and pay 
such reporter. The services of the reporter constitute no 
part of the mechanical work of printing and binding the Re- 
ports, and the above act never contemplated making the State 
liable therefor. (Adj. Sess. Acts 1868, p. 44.) 

II. The State is not liable to the contractor for the stereo- 
typing of the reports already published. This is done solely 
for the convenience and benefit of: the contractor; the State 
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receives no benefit therefrom, and ought not to be held liable 
therefor. 

III. The act of March 8th, 1873, (Sess. Acts 1873, p. 30) 
never authorized the Secretary of State to go into a contract 
for the publication of the missing volumes of the Reports, 
and such contract cannot be enforced against the State. 

IV. Although the Secretary of State may have attempted 
to bind the State in the written contract to pay for a reporter, 
yet if the law did not authorize such contract, the same is 
wholly void, and the fact that he afterwards allowed the 
claim for reporter’s services, and that the same was paid, does 
not estop the State from'denying its liability now. An agent 
of the State must comply strictly with the authority given 
him. 


Napron, Judge, delivered the opinion of the court. 


This is an application for a mandamus on the Secretary of 
State, requiring him to certify certain accounts presented by 
the publisher of the reports of the Supreme Court. These 
accounts and charges against the State grew out of two con- 
tracts made by Mr. Weigel, the predecessor of the present 
Secretary, with the plaintiff. 

The first contract was executed April 10th, 1873, and pur- 
ports to have been made by virtue of a concurrent resolution 
of the General Assembly, approved March 24,1873. By this 
contract the publisher agreed to furnish such a number of 
volumes of the reports as might be needed by the State, at 
the actual cost and ten per cent., but the price was not to ex- 
ceed $3.75 per volume. The contract specified particularly 
the style of printing, binding, ete. The publisher was re- 
quired “to keep on hand a sufficient number of each volume 
of said reports, or make such other arrangements as may be 
necessary to enable the legal profession of this State to obtain 
said reports at $4 per volume.” It is further agreed and un- 
derstood “ that the party of the second part (the publisher) is 
to and shall pay for the services of the reporter such compen- 
sation as may be agreed on or stipulated by the party of the 
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second part and the reporter—a just proportion of the ex- 
pense so incurred, taking into consideration the whole num- 
ber of volumes published, to be computed in ascertaining the 
cost of the volumes furnished the State.” 

Under this contract the bill of the publisher is made out 
for the copies of volumes 57, 58 and 59, furnished the State, 
at the rate of $3.75 per volume, at the same time furnishing 
the Secretary with an estimate of the cost, which exceeds 
that price. The only objection to the bill of costs is to two 
items, the one for stereotyping ($600) and the other for pay 
of reporter, which is $750. 

The second contract is dated Oct. 30, 1874, and is also made 
with the former Secretary. By this contract Mr. Gilbert 
agrees to “sell to the State 200 copies of certain volumes of 
the reports,”—naming them—at $4.00 per volume, and among 
them certain volumes recited as being out of print—the last 
to be reprinted and delivered at a specified day. Under this 
contract the publisher offered 200 copies of the 40th vol. of 
reports at $800. The present Secretary (Mr. McGrath), re- 
jects these volumes on the ground that the second contract 
was not authorized by law. 

The objections to the bill of costs furnished by the pub- 
lisher on the first contract are that the items for stereotyping 
and for the expense of employing a reporter, are not within 
the contract, and if within the contract, are not authorized 
by law. 

We have examined the acts on this subject, and think the 
Secretary (Weigel) had authority to make the contract he 
did. The act of March 3, 1868, (p. 44) is the authority for 
the contract. That act required, among other things, that 
the contract which it required the Attorney-General and Sec- 
retary of State to make, should “contain a provision requiring 
said publisher to keep on hand a sufficient number of each 
volume of said reports, or to make such arrangements as to 
enable the legal profession of the State to obtain said reports 
at the price so fixed by said contract.” The Secretary, in his 
contract, followed the very terms of the act. 



































JEFFERSON CITY. 


State ex rel. v. McGrath, Secretary of State. 








The publisher, instead of printing several hundred or a thou- 
sand copies which might never be needed, adopted the plan 
of stereotyping each volume, by which he could, with only 
the additional expense of paper and press work, at any time 
increase the number of copies which the State or the profes. 
sion might need. What mode he might adopt to enable him 
“to keep on hand asuflicient number of each volume” to meet 
the requirements of the State and of the profession, was not 
specified in the law or in the contract. It is apparent that 
stereotyping was a reasonable and proper one, and that it 
saved the State, and every one who wished to buy the reports, 
exorbitant charges for volumes that might be otherwise out 
of print. We see no objection to this item asa part of the 
cost. 

In regard to the reporter’s salary, the contract is specific. 
The publisher was bound by the act of 1868, to pay a re- 
porter, and his salary was a part of the expense which the 
publisher assumed. He had no right, under his contract, to 
charge the State in his estimate of costs, more than the pro- 
portionate amount of this salary. We suppose, under the 
statements in this case, that he did not, as this item was re- 
jected on the ground that the State was not responsible for 
any portion of the reporter’s salary. In the estimate of costs 
this salary was clearly admissible, as constituting an essential 
part of the publisher’s costs. 

In regard to the second contract, it is insisted that the See- 
retary had no authority to make such a contract. The act of 
March 8, 1873, declares it to be the duty of the County and 
Circuit Courts to collect certain volumes of reports heretofore 
furnished them, and a certified copy is ordered to be sent to 
the Secretary of State ; and then it is provided “that when it 
shall appear from such certified copy of such list that any of 
the clerks have not a complete set of said reports of the deci- 
sions of the Supreme Court, then said Secretary shall pur- 
chase said reports of the decisions of the Supreme Court as 
may be necessary to make out a complete eet of such reports, 
and furnish them to said clerks.” 
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The authority, or rather the duty, to purchase reports un- 
der the circumstances mentioned, was imposed on the Secre- 
tary of State by this act, and under this act the contract was 
made in regard to certain volumes out of print, that they 
should be reprinted, and that the publisher should be allowed 
$4 per voluine. We see nothing unreasonable in this con- 
tract. The Secretary was bound to furnish the missing vol- 
umes to the different clerks reported to him as being without 
them, and there is no restriction in the law as to the mode 
he might adopt to procure them. In regard to such volumes 
as he was satisfied were not to be obtained by purchase, he con- 
tracted for a reprint, and the price he agreed to pay was only 
25 cents over the price he had agreed to pay for new reports. 
We are unable to see that the Secretary (Weigel) exceeded 
his powers in either of these contracts. We are therefore of 
opinion that the present Secretary of State should comply 
with the contracts of his predecessor, and allow the claims 
presented. 

Peremptory mandamus allowed. Judge Vories absent. 
The other judges concur. 
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Joun Scumipr, e¢ al., Plaintiffs in Error, vs. Pattre Hess, ef 
al., Defendants in Error. 


1. Bequest to a church afterward incorporated—How treated in equity—Faith 
of grantor how ascertained —A grant of land to a church is a charity, and al- 
though the chureh is, at the time of the grant, unincorporated so that no 
grantee is then inesse capable of taking it, and although the language used as 
indicating the intent may be somewhat obscure, yet equity will effectuate the 
trust, and protect those equitably claiming under the grant. And, in ascer- 
taining the faith of the grantor, resort may be had to the usages, tenets and 
ecclesiastical history of the church to which he attached himself. 


Error to Cole County Circuit Court. 
Lay & Belch, for Plaintiff in Error. 


L The specific intent of the donor, if it can be ascer- 
tained, will be enforced. (Kinska vs. Lutheran Church, 1 
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Sand. Ch., 439; Hoff. Ch., 202 ; Bowden vs. McLeod, 1 Edw., 
588; First Const. Ch. vs. Cong. Soc., 23 Lowa, 567; Harmon 
vs. Drethen, 1 Spen. Eq., 87; Lawyer, et al. vs. Chipperly, 7 
Paige, 281 ; Hosea vs. Jacobs, 98 Mass., 65 ; German Ref. Ch, 
vs. Commn., 3 Barr, 282, 1 Watts, 227, 1 W. & S., 9, 6 Barr, 201, 
9 Barr, 321, 6 Wright, 503, 4 N. S. 653, 1 Kenan, 243; Key. 
ser vs. Stansifer, 6 Ohio, 363; People vs. Steel, 2 Barb., 387; 
Baker vs. Tales, 16 Mass., 506; Wennebenner vs. Colder, 43 
Penn. St., 244, 48 Penn. St., 20, Wright 12; Hullman vs, 
Honcomp, 5 Ohio St., 237, 14 Ohio St., 31, 16 Mass., 504, 50 
Mo., 167; State, ex rel. Pittman, et al., vs. Adams, et al., 44 
Mo., 571, 577; 2 Dresser, 481; Ang. Corp., 194; 16 Ohio, 
583.) 

These defendants do not pretend to be Lutheran in doe 
trine, or that they are any part of a Lutheran Church or con- 
gregation. They have withdrawn, and united with a differ- 
ent denomination—a distinct society formed in 1859. 

On the other hand the members of the church to which the 
plaintiffs belong testified that they were all Lutherans. And 
there was no other denomination of Lutherans in the city. 
We also prove conclusively that they constitute the same La- 
theran congregation in continuation, to which the donors, 
Routzong and wife, gave their adherence in their life-time, 
aud up to their death. 


H. B. Johnson, for Defendant in Error, cited, in argument, 
the following, among other authorities: Hartford vs. Weth- 
ereil, 3 Paige Chy., 304; Kriskern vs. Lutheran Churches, ete. 
1 Sand. Ch., 480; Organ Meeting House vs. Seaford, 1 Del. 
Eq., 457; Keyser vs. Stansifer, 6 Ohio, 363; Attorney Gen- 
eral vs. Pearson, 3 Meriv., 352, 395 ; People vs. Steele, 2 Barb, 
397; Presb. Congr. vs. Johnson, 1 W. & S..9; McGinnis vs. 
Watson, 5 Wright, 9; Luth. Cong. vs. St. Michael’s Ev. Ch., 
48 Penn, St., 20; Coit vs. Starkweather, 8 Conn., 289 ; Jack- 
son vs. Goes, 13 Johns., 518; Powell vs. Biddle, 2 Dall., 70; 
Miiler vs. Gable, 2 Denio, 492; Swed. Ev. Luth. Ch. vs. 
Shirer, 16 N. J. Ey., 457; McGinnis vs. Watson, 41 Penn. 
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St., 16; Proc. Gen’l vs. Stone, 1 Hage. Rep., 424; Hodg. 
Hist. Creeds; Dartmouth College vs. Woodward, 4 Whieat., 
646; 3 Pet., 119. . 


Saerwoop, Judge, delivered the opinion of the court. 


This is a proceeding in the nature of a bill in equity, insti- 
tuted in the Cole Circuit Court by plaintiffs as trustees of the 
Evangelical Lutheran Trinity Church, by which it is sought 
to have vested in themselves, as such trustees, the title toa 
certain parcel of ground situate in Jefferson City, as a place of 
interment for that church, in conformity, as it is claimed, to 
the deed of Christian Routzong, bearing date August 28, 
1852, and to restrain the defendants, who are the trustees of 
the church known as the German Evangelical Central Con- 
gregation, and the members of such church, from the use of 
the ground thus conveyed, until a final hearing, ete., ete. 

The deed of Routzong was delivered to his son-in-law, John 
Guenther, and was made to the “Lutheran Church,” and the 
parcel of ground hereby donated was granted for a burial 
ground in consideration of the respect entertained by the do- 
nor for said church. 

Without adverting to the evidence in detail, it shows with 
very convincing and conclusive clearness that the church to 
which Routzong belonged was Lutheran in doctrine, that the 
distinguishing characteristic of that faith consists in accepting 
all that the Augsburg Confession teaches, and rejecting all that 
it rejects; that to the most of laymen this church is known 
and designated by no other name than the “Lutheran Church ;” 
that to this church, although then unorganized, and to the be- 
lievers in the Lutheran faith, Routzong and his children 
among the number, Rev. Mr. Kolb first preached, while the 
meetings were held at the house of John Guenther, Ront- 
zong’s son-in-law, to whom, as before stated, the deed for the 
burial ground was delivered; that Mr. Kolb was succeeded in 
his ministrations to this congregation by Rev. Mr. Knaup, he 
by Rev. Mr. Mayer, he by Rev. Mr. Sandross, and he by the 
clergyman at present officiating, Rev. Mr. Thurow; that the 
38—VOL. Lx. 
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names of all these ministers are on the list of the Missouyj 
Synod, a strictly Lutheran organization ; that the names of 
none of the ministers of the church to which defendants ad- 
here are to be found on such list, or are recognized by the 
church to which plaintiffs belong; that it was the intention of 
the donor, Routzong, to give the burial ground to the church 
and congregation to which Mr. Kolb preached, and with 
which the donor and his children worshiped, and that that 
church which subsequently organized and built a brick house 
for worship below Zwinger’s was the only Lutheran church 
then or now in Jefferson City ; that “the church on the hill?” 
to which the defendants and their associates belonged, enter- 
tained theological views widely different from those enter. 
tained by the church to which plaintiffs belonged, and that 
the church to which defendant belonged was not organized 
and had no preacher until the year 1859, and he, the Rev. Mr. 
Reiger, did not pretend to be a Lutheran. 

The answer of the defendants denied the chief allegations 
of the petition, and claimed that the deed was intended for 
the benefit of the church and congregation to which they be- 
longed, and asked for affirmative relief in the form of a de- 
cree vesting the title to the premises in controversy in them- 
selves as trustees of the “German Evangelical Central Con- 
gregation.” The evidence, however, offered on their part, 
does not seriously militate against or negative that offered by 
the plaintiffs, but, in many particulars, adds additional force 
to the testimony already adduced by plaintiffs. 

The ground upon which Courts of Equity interfere in cases 
of this sort is that of effectuating the specific intent of tlie do- 
nor. And on this point the evidence of the son and dangh- 
ter of Routzong, who worshiped with and espoused the same 
faith as their father, is entitled to and shonld receive far more 
than ordinary weight in determining the purpose by which he 
was actuated in making the donation. 

It is not to be presumed that the grantor would devote his 
property to the benefit of a church or congregation alien in 
faith to that to which he adhered; and in ascertaining what 
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that faith was and is, resort may be had to the usages of tlie 
church to which he attached himself, to the books containing 
the creed or tenets of religious faith of that church, and to ec- 
clesiastical history. When by a resort to such or similar means, 
the theological belief of the grantor is clearly ascertained, and 
when satisfactory information is likewise afforded, as in the 
present instance, by competent evidence as to the intent of the 
maker of the conveyance, although the language used in such 
conveyance as indicative of the intent may not be altogether 
free from obscurity, a Court of Equity will interpose in favor 
of those who may equitably claim under the grant, and afford 
its aid and protection against any infringement of the equit- 
able rights which have thus accrued. 

In the leading case in England, that of the Attorney Gen- 
eral vs. Pearson, 3 Meriv., 352, the purpose declared in the 
deed was simply the “worship and service of God.” Those 
words, in England, without more, are deemed to create a trust 
for the established religion. Yet, the proof having clearly es- 
tablished that the purpose of the trust was the maintenance 
of dissenting doctrines, the court decreed that purpose to be 
carried into execution, and would not permit its frustration in 
the slightest degree. And a similar ruling was made in the 
ease of Kiniskem vs. The Lutheran Churches, etc., 1 Sandf. 
Chy., 439. 

No doubt is entertained that the gift under consideration is 
a charity, and falls within the meaning of the rules of chan- 
cery. (2 Sto. Eq. Jur., $1164, and cases cited.) And although 
in consequence of the non-incorporation of the church for 
whose benefit the grant was made, there was no one in esse, 
at the time of making the donation, capable of being the re- 
cipient of the trust; yet the use being a charitable one, 4 
court of equity, having ascertained the intent of the grantor, 
will not allow the grant on that account to fail, but will see 
to its effectuation. (2 Sto. Eq. Jur., § 1165-6, and cases cited ; 
Potter vs. Chapin, 6 Paige, 639, and cases cited ; St. Louis 
County Court vs. Griswold, 58 Mo., 175.) 
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In conclusion, the plaintiffs were clearly entitled to the re- 
lief songht. And, under the circumstances of the case, it was 
the only measure of complete and effectual redress to which 
they could properly resort. 

The judgment rendered on behalf of the defendants is re- 
versed, and an appropriate decree, in conformity to this opin- 
ion, will be entered here, vesting the title to the property in 
dispute in the plaintiffs, as trustees of the Evangelical Luth- 
eran Trinity Church, and perpetually enjoining and restrain- 
ing defendants from further infraction of their rights. 

Judge Vories absent ; Judge Hough not sitting; tie other 
judges concur. 
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State or Missovrt, er rel. Curators or THE UNIVERSITY OF 
THE State or Missovrt, Relators, vs. THomas Hatuimar, 
Srate Avupitor, Respondent. 

1. State University—Annuity for—Statute of limitation—Fund, how affected by. 
—Under the act of March 11th, 1867 (Sess. Acts 1867, p. 9) a certain propor- 
tion of the State revenue was set aside annually for the support of the State 
University. In mandamus against the State Auditor to compel a parment of 
the annuity for the five years next preceding, held, that the claim was not 
barred by the limitation of two years contained in the statute, relating to the 

Treasury Department. (Wagn. Stat., 1336, 3 24.) That annuity is not one of 
those adverse claims contemplated by the statute, requiring a presentation of 
‘the evidence that proves or supports them,” but a gratuitous fund set apart 
by the State, and the amount of which is peculiarly within the knowledge of 
the State Auditor. 


Petition for Mandamus. 
John H. Overall, for Relators. 


I. This is not such a claim as is required to be “exhibited 
to the State Auditor for allowance, supported by the evidence 
thereof, (Limitation Act, Wagn. Stat., 1336, § 24) because :” 
1. It is one peculiarly within his knowledge, and of which 
no one can have information, except through him. (Wagn. 
Stat., 1257, § 75.) 2. It is his duty to draw his warrant for 
the amount found by him to be due the University. 
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This fund is declared to belong to the University, and is to 
be paid like “other funds of the University” (Sess. Acts 1867, 
p. 9, § 2). The only “other funds of the University” are the 
seminary funds, and the duties of the auditor relating thereto 
are similar to those touching the public school funds. (Wagn. 
Stat., 1289, § 6.) The sclrool fund is payable “on the warrant 
of the auditor * * immediately after the apportionment 
of such monies shall have been made and filed.” (Wagn. 
Stat., 1257, § 77.) Here the apportionment is ascertained 
by the act of March 10th, 1867 (Sess. Acts 1867, p. 9). 

II. As one and three-fourths per cent of the State revenne, 
after first deducting twenty-five per cent., is, by law, “de- 
clared to belong to the University,” the amounts not yet paid 
to the University are held in trust for it, and the statute 
of limitations cannot bar the claim of a cestué que trust 
against the trustee. (Marquis Cholomondeley vs. Lord Clin- 
ton, 2 Jac. & Walker Ch. R., 1; Baker vs. Whiting 3 
Sumn., 486; Kane vs. Bloodgood, 7 Johns. Chy., 90.) 


John A. Hockaday, Att'y Gen’l, for Respondent. 


I. The relators should have presented their claim to the 
State Auditor and demanded a warrant within two years af- 
ter the same accrued. (Wagn. Stat., 1336, § 24.) 

Il. This statute is general in its application, and affects 
corporations as well as individuals. (State ew rel. Johnson 
vs. State Auditor, 48 Mo., 56; Callaway county vs. Nolley, 
81 Mo., 393; St. Charles County vs. Powell, 22 Mo., 525; 
26 Mo., 453 ; 8 B. Monr., 259 ; 8 Ohio, 309; 4 Dev., N. C., 569.) 

III. The act of March, 1867, (Sess. Acts 1867, p. 9) pro- 
vides that the fund claimed by relators “shall be paid to the 
Treasurer of the Board of Curators as provided by law for thie 
payment of other funds of the University.” And § 12, p. 
1290, Wagn., Stat., provides that funds belonging to the Uni- 
versity shall be paid to the treasurer of the Board of Cura- 
tors. But, as to the mode of auditing and payment, the stat- 
ute is silent. The necessary inference is, that they must be 
audited and paid as other claims upon the treasury, as pro- 
vided in the statute. (Wagn. Stat., 1334, § 13 ; 1337, §§ 26, 27.) 
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IV. The treasurer is the custodian of this, as of all other 
State funds, and not the Anditor as claimed by relators; 
hence the Auditor is not a trustee in the sense claimed, but 
simply controls the disbursement of the fund. If he be a 
trustee for one part of the State revenue, he becomes such 
for all of it, and the statutory bar of two years would be un- 
availing in any case. 

There is but one case where the Anditor is made a trustee 
by express statute, for any funds, and that is under §3 8 & 
9 of the University Act (Wagn. Stat. 1290). Under this act, 
by direction of the commissioners of the seminary fund, it 
becomes his duty to invest the same in bonds of the United 
States. But the funds in controversy are not a part of the 
seminary fund; they are simply funds appropriated for the 
use of the University, just as the “criminal costs” fund is set 
apart and appropriated for that purpose, which can only be 
drawn upon the presentation of proper certificates and vouch- 
ers. 


Waener, Judge, delivered the opinion of the court. 


The relators filed their petition in this court on the 6th 
day of July, 1874, alleging that under and by virtue of an act 
of the General Assembly, approved March 11, 1867, they are 
entitled to one and three-quarters per cent. of the revenue of 
the State, after deducting one-fourth thereof for the public 
school fund; that they have received at different times cer- 
tain sums of money as provided by said act, but of the 
amount collected on delinquent taxes for the years 1868~69- 
*70~71~72 and ’73 they have received nothing ; that they have 
demanded of the respondent a warrant for the same, which 
he has refused to issue. They, therefore ask for a peremp- 
tory writ of mandamus to compel him to ascertain the amount 
due them, and draw his warrant on the Treasurer therefor. 

For return, as a reason why the writ should not be made 
peremptory, the respondent states that the relators have failed 
to present their claim for the funds in controversy to him 
within two years after the same accrued, and he then sets up 
the statute of limitations as a bar to the proceeding. 
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By the second section of an act approved March 11, 1867, 
it is provided as follows: “ There is also set aside and appro- 
priated annually for the support of the State University of 
Missouri, out of the revenue of the State, after first deduct- 
ing therefrom the one-fourth of the revenue for the public 
school fund, one and three-quarters per cent. of such balance 
of the State revenue; and this is declared to belong to the 
University, and shall be paid to the Treasurer of the Board . 
of Curators, as provided for by law for the payment of other 
funds of the University.” (Sess. Acts 1867, p. 9.) 

In the chapter on the organization of the treasury depart- 
, ment, it is declared that “persons having claims against the 
State shall exhibit the same, with the evidence in support 
thereof, to the Auditor, to be audited, settled and allowed, 
within two years after such claims shall accrue, and not after- 
wards.” (Wagn. Stat., 1336, § 24.) 

The only question is, whether the statute of limitations is 
applicable to this particular case. It is not denied, that as a 
general proposition the statute will run against corporations 
in the same manner as against natural persons. But the law 
here sets apart and appropriates annually, a certain fund for 
the University, which is declared to belong to it, and it is paid 
to the Treasurer of the Board of Curators in the same manner 
provided by law for the payment of other funds of the Uni- 
versity. The law creating the University, and which donates 
to it the seminary fund, declares that all interest and profits 
of the bonds held in trust for the seminary fund shall be paid 
to the Treasurer of the Board of Curators, who shall be 
charged therewith by the State Auditor. (Wagn. Stat., 1290, 
§ 12.) 

As this is a permanent and continuing fund, and the law 
itself declares to whom it is payable, it will hardly be con- 
tended that if, through accident or neglect, the Treasurer of 
the Board should not get a warrant for two years, that there- 
fore the Auditor would be entitled to withhold it entirely. 
The Anditor is the general accountant of the State, and he 
audits and settles claims against the State, and persons having 
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such claims must satisfy him of their correctness. The stat- 
ute requires that those claims should be presented within two 
years, with the evidence that proves or supports them. But 
here no evidence is required ; the University does not even 
know the amonnt to which it is entitled, till the anditor 
makes the apportionment on the basis of the amount of money 
received. ‘Till that is done no definite amount can be de- 
manded. This fund is placed upon the same foundation as 
the school fund, and if that was not demanded, accompanied 
by evidence, within two vears, 1 do not think it would be 
barred. By section 75 of the law relating to schools, the reg- 
ular account of the public school fund is to be kept by the 
Auditor, who is directed, quarterly, to certify to the State 
Treasurer a copy of such accounts as have not before been re- 
ported by him; and in all accounts he is required to state the 
amount of revenue belonging to that portion of the fund set 
apart for the University provided for in the Constitution, sepa- 
rate and apart from that belonging to the public schools. 

As the fund now in controversy is not set apart by the 
Constitution, no statement of it as a separate University fund 
is required to be reported, unless it be bronght within the 
provision of the act of 1867, requiring it to be paid as other 
funds of the University. Be this as it may, the fund is ap- 
propriated and set apart, and exists peculiarly within the 
knowledge of the State Anditor, and I am clearly of the 
opinion that it is not of that character of claims contemplated 
in the statute of limitations above referred to. It is a gift or 
gratuity by the State, appropriated for a particular purpose, 
and not an adversary claim held by a party. 

I think, therefore, that the relators are entitled to the fund, 
and that a peremptory writ should be ordered. Judges Nap- 
ton and Sherwood concur; Judges Vories and Hough absent. 


Ocroser Ter, 1873, Jerrerson Crry, oon. rv Vou. txt. 
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ACKNOWLEDGMENT; See Conveyances, 1, 3, 7, 8. 

ADMINISTRATION. 

1. Promissory note— Promise and refusal to surrender after payment—Double 
payment of note—Action to recover back money—Res adjudicata.—An admin- 
istrator, after personal service, obtained judgment by default on a note given to 
the intestate, and realized the amount due, and the maker subsequently sued to 
recover back the money, claiming that the debt had already been paid to the de- 
ceased. The proof showed merely a promise of the latter to deliver up the 
note. Held, 1st, that the duty of surrendering it was a moral and not a legal 
obligation, and not a good consideration for the promise, and hence, that such 
agreement would not sustain the action against the administrator; 2nd, that 
the judgment in favor of that officer, in the suit brought by him, was res adjudi- 
cata ; and the failure to set up therein the defense of payment conclusively 
barred the maker from subsequently prosecuting the claim. Such is the rule 
as now established in all ‘cases, unless the party can show some ground for 
equitable interference.—Greenabaum v. Elliott, Adm’r of Taylor, 25. 

2. Administration —Action against estate— Limitation as to claims. — The 
cause of action, against an administrator for money, alleged to have been 
wrongfully collected by him on a note, accrues at the date of the payment 
thereof. And, the statutory limitation of two years against such claims, being 
then in force, failure to present the claim against the estate within two years 
from the time of payment, will bar it, notwithstanding that the administration 
may have been commenced when the three years’ limitation act was in ope- 
ration.—Id. 

8. Courts, Probate—Final settlement—Subsequent litigation in the Circuit Court 
by original suit res adjudicata,—A final settlement in a Probate Court, as to 
matters within its jurisdiction and in issue, is conclusive between the parties 
unless reversed or set aside on appeal; and the same issues cannot be after- 
ward litigated by an independent proceeding in the Circuit Court. Nor can 
the same issue be so litigated pending such an appeal.—Townsend, Adm’x etc., 
vs. Townsend, 246. ° 

4, Administrator—Personal judgment against for costs— When improper.—In suit 

brought by an administrator upon a cause of action which accrued during the 

lifetime of his intestate, the administrator is not personally liable for costs. 

The judgment on that score should be against him in his representative capa- 

city, to be satisfied out of the assets of the estate—Ross, Adm’r, v. Alleman, 
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ADMINISTRATION, continued. 

5. Probate Courts—Appeals from—Fuilure to prosecute— What constitutes ‘tuck 

Sailure as to warrant affirmance.—Where appellant fails to prosecute his 

appeal, as required by law, from the judgment of a Probate Court, the judgment 

should be affirmed. Section 8 of the act concerning appeals from the Probate 

Court, (Wagn. Stat., 120,) providing for the trial of causes anew in the Circuit 

Court, is to be construed in connection with 3 16 of the law concerning costs, 

(Wagn. Stat., 344.) But failure, for two terms, to give notice of appeal or to 

enter an appearance in the Circuit Court, is not such a failure to prosecute the 

appeal from the Probate Court as the statute contemplates, in order to entitle 
the appellee to an affirmance. The default which will warrant such a step, is 

a failure to appear and defend when the case is called for trial.—Westpheling 

vs. Enright, Adm’r, 279. 

Administrator—Annual settlement of, not conclusive —An annual settlement is 

not conclusive, nor has it the force of a judgment.—Folger vs. Heidel, 284, 

7. Probate Court—A ffidavit charging embezzlement of estate of deceased person, 
filed by one not shown to have interest— Affidavit in Circuit Court by administra. 
tor—Change in cause of action.—Where one not shown to have any interest 
in the estate files an affidavit, charging another with embezzling the property 
of a deceased person, (Wagn. Stat., 85, 3 7) the administrator cannot, on ap. 
peal of the case to the Circuit Court, appear there for the first time and file a 
new affidavit, and compel the party accused to proceed to trial thereon. Such 
action of the administrator would be the introduction of a new party anda 
change in the cause of action.—Shaw, Adm’r of Groomer vs. Groomer, 495. 

8. Probate Court—Settlement made in vacalion—Assent thereto by executor before 
appointment— Confirmation in term time of setilement—Injunction to prevent 
execution sale under—Motion to quash execution.—The assent of one subse- 
quently an executor, before probate of the will and before his appointment, to 
a settlement of the testator’s estate, and a judgment of the Probute Court, ren- 
dered in vacation, ratifying such settlement, are both void; and a subsequent 
order in term time merely confirming the supposed judgment, is not itself a 
judgment and cannot impart validity to the prior proceedings. But in such a 
case,without allegation of fraud or accident, or danger of irreparable damage 
or cloud on title by sale of realty, equity will not interfere, by injunction, to 
prevent an execution sale under such confirmation. A party interested has 
his remedy at law by motion to quash the execution.—Stockton, Ex’r, ete. vs. 
Ransom, Adm’r, 535. 

See Attorney at Law, 1; Wills, 1 
ADMISSION ; See Bills and Notes, 10. . 
ADVERSE POSSESSION ; See Land and Land Titles, 31; Landlord and Tenant, 
3, 4,5; Limitation, 2, 3, 4, 9, 12, 13, 15, 16, 17. 

AGENCY. 

1, Agent—Acts of sub-agent, when binding on principal.—The rule that an agent 
cannot delegate his powers unless the sub-agency be directly authorized or rati- 
fied by his principal, with full knowledge of the facts, has no application to 
acts purely ministerial. In such cases if he directs the act or being aware 
of the circumstances, afterward adopt it as his own, that is sufficient. —Grady 

vs. Am. Cent. Ins. Co., 116. 
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9. Agency—Misfeasance.—The agent, and not the principal, is responsible to a 
third party for positive misfeasance of the agent —Buis vs. Cook, 391. 

See Attorney at Law; Insurance, Fire, 2, 5; Railroad, 21, 22. 
AMENDMENT ; See Jeofails; Judgment, 2, 3, 4, 7; Justices’ Courts, 3. 
ANDREW COUNTY ; See Guardian and Ward, 3 
APPEAL; See Practice, civil, Appeal. 

APPEARANCE; See Judgment, 2, 4. 

ARBITRATION AND REFERENCE. 

1. Arbitrations and references—Reference of cause no grownd for reversal, when. 
—Where, at the time of the reference of a case, no objection thereto was 
made or exception taken by either party; and both appeared and took testi- 
mony, and the pleadings showed that the taking of an account was necessary, 
held, that the reference would furnish no ground for the reversal of the cause. 
—Callahan vs. Shotwell, 398, 

ASSAULT; See Crimes and Punishments, 

ATTACHMENT. 


1. Attachment—Plea in abatement—Overruling of—Answer waives exceptions to, 
—Defendant, in an attachment suit by answering over waives exception to the 
action of court in overruling his plea in abatement.—McDonald vs. Fist, 172. 

See Execution, 1; Injunction; Judgment, 2, 4. 

ATTORNEY AT LAW. 

1. Contract of attorney for services—Full performance prevented by death—Ac- 
tion against administrator to recover back part proceeds of land conveyed to se- 
cure fee—Substitulion of new attorney.—W here an attorney took a conveyance 
of a tract of land to secure his fee for services to be performed in certain 
specified cases, of which services his death prevented more than a partial per- 
formance, a proper proceeding would be by bill against his estate, to set aside 
the conveyance upon a tender of so much of the fee agreed upon as was found 
to be really due; but when the land was sold by his estate, plaintiff might re- 
cover back the surplus proceeds over and above the ascertained value of such 
services. 

In such a case the administrator could not defend against the recovery of such 
surplus by showing a readiness to perform the remaining services through an- 
other attorney.—Callahan vs. Shotwell, Adm’r 398. 

See Equity, 5. 
ATTORNMENT ; See Landlord and Tenant, 4. 


BAILMENT. 

1. Bailment—Hire of horse—Care necessary.—The hirer of a horse is only 
bound to exercise the care and discretion, in his use, which a man of ordinary 
prudence and discretion would exercise in the use of his own property ; and is 
not liable for injuries arising from sickness not caused or contributed to by 
his abuse or negligence.—Buis vs. Cook, 291. 

2. Agency—Misfeasance-—The agent, and not the principal, is —r toa 
third party for positive misfeasance of the agent.—Id. 

BEQUEST; See Church, 1 
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BILL OF LADING; See Common Carrier, 1, 2, 8. 

BILLS AND NOTES. 

1. Promissory note— Verdict—Judgment—Assessing damages.—In suit ona note 
where there is a general verdict for plaintiff, but no finding of the amount cf 
recovery, the court cannot proceed to enter up judgment therefor. (Snadon’s 
Adm’r vs. Nickell, 42 Mo., 169.}—Burghart vs. Brown, 24. 

. Promissory nole—Promise and refusal to surrender after payment—Double 
Payment of note—Action to recover back money—Res adjudicata.—An admin. 
istrator, after persoual service, obtained judgment by default on a note given 
to the intestate, and realized the amount due, and the maker subsequently 
sued to recover back the money, claiming that the debt had already been paid 
to the deceased. The proof showed merely a promise of the latter to deliver 
up the note. eld, 1st, that the duty of surrendering it was a moral and not 
a legal obligation, and not a good consideration for the promise, and hence, 
that such agreement would not sustain the action against the administrator ; 
2ud, that the judgment in favor of that officer, in the suit brought by him, 
was res adjudicata ; and the failure to set up therein the defense of payment 
conclusively barred the maker from subsequently prosecuting the claim. Such 
is the rule as now established iu all cases, unless the party can show some 
grouud for equitable interference.-Greenabaum vs, Elliott, Adm’r of Taylor, 25, 

3. Notes secured by deed of trust—Provision that neither note shall be collected till 
last one fall due--Suit on notes, how affected by.—Where a deed of trust given 
to secure sundry notes maturing at different dates, provides that none of 
them shall become due and that the deed shall not be foreclosed, till the ma 
turity of the note made latest parable, the holder who purchases one of the 
notes with knowledge of the above provision, cannot recover judgment there- 
on uatil the last note matures, In such suit the note in action aud the deed 
of trust may be read together and considered as one instrument. 

(As to how fur the deed qualified the time of payment of the note, the action 
not being a proceeding to foreclose the deed, Hough, J., expressed no 
opinion.)}—Brownlee vs. Arnold, 79. 

4. Promissory note—Readiness to pay at time and place designated— Effect of— 
Money must be brought into court.—The readiness of the maker of a promis 
sory note to pay the same at the time and place appointed, will stop interest 
from that time. But to avail himself of this defense upon trial, he must de 
posit the money with the clerk of the court.—Mahan vs. Waters, 167. 

5. Promissory note—Readiness to pay—Subsequent demand and refusal must be 
only for principal—Must be pleaded.—W here the maker of a promissory note 
is in readiness to pay the same at the time and place desiguated for payment, 
and the maker fs iu default, the latter may show a subsequent demand and refu- 
sal; but the demand must be for the precise sum due at maturity, and the 
facts must be pleaded. If the demand is for the principal and interest since 
accrued, it will not operate as a demand and refusal after tender.—Id. 

6. Promissory note— Tender, admits what /—A plea of tender admits the exist- 
ence of the debt.—Id. 

7. Promissory note— Abstinence from drink a good consideration.—A promissory 

note made payable on condition that the payee shall, during a specified time, 

abstain from intoxicating liquor, imports a sufficient consideration to sustain 

an action, on proof that its terms have been complied with ; and the consid 
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BILLS AND NOTES, continued, 
eration is not illegal as against public policy. (See Wagn. Stat., 270, 3 6.)— 
Lindell vs. Rokes, 249. 

8. Bills and noles—Signature on back of note, when that of maker.—Where one 
writes his name on the back of a note whereof he is not shown by the instru- 
ment to be either an original party or indorsee, he will be presumed, in the 
absence of extrinsic testimony, to be a@ joint maker; but such presumption 
may be removed by parol evidence. And what weight is to be given to such 
evidence is a question for the jury to determine.—Cahn vs, Dutton, 297. 

9. Bills and notes—Maker’s signature procured by fraud—Negligence of maker 
—Righis of bona fide holders.—Where it appears that the party sought to be 
charged intended to bind himself by some obligation in writing, and volunta- 
rily signed his name to what he supposed to be the obligation he intended to 
execute, having full and unrestricted means of ascertaining for himself the true 
character of such instrument before signing it, but neglecting to avail himself 
of such means of information, and relying on the representations of another 
a3 to the contents of the instrument, signed and delivered a negotiable prom- 
issory note, instead of the instrument he intended to sign, he cannot be heard 
to impeach its validity in the hands of a bona fide holder.—Shirts vs. Over- 
john, 305. 

10. Bills and notes—Presumption—Admission.—It will be presumed, in the ab- 
sence of proof to the contrary, that the holder of negotiable paper received it 
for value, before maturity, and in the regular course of business; but, in the 
absence of admissions in the pleadings or in the testimony of the defendant, 
it is error to instruct the jury that such presumptions are admitted facts.—Id. 

11. Bills and notes—Cases in judgment.—O., supposing he was signing a receipt 
for plows, to be left with him on sale, signed and delivered a negotiable prom- 
issory note. The plows were never delivered. Learning afterwards the true 
character of the instrument, and that the payee was endeavoring to negotiate 
it, O. caused a notice to be published, warning the public against purchasing 
the note. Thereupon, E., the payee, complained to O. that he was doing him 
an injustice, saying that he had sold two of the plows and would endorse a 
credit of fifty dollars on the note. To this proposition O. assented, and the en- 
dorsement was made and O. signed the memorandum. Held, (1.) That asa 
matter of law, the circumstances under which the note was signed constituted 
no defense to an action on it by a bona fide holder; and (2.) that the act of 
O. in assenting to and signing the endorsement on the note, after acquiring 
full notice of its true character, amounted to a ratification of the instrument. 
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12. Note signed under mistake as to its character— Negligence of maker—Fraudu- 
lent representations made to.— What question for jury.—Where one voluntarily 
signs a promissory note, supposing it to be an obligation of a different charac- 

ter, but has full means of information in the premises, and neglects to avail 

| himself thereof, relying on the representations of another, he cannot set up 
such ignorance and mistake, a3 a defense against an innocent holder for value 
before maturity. (Shirts vs. Overjohn, ante, p. 305, affirmed.) If, however, 
his signature is procured without negligence on his part, and through artifice 
or fraudulent representation, the rule is different, and the jury should be left 
under appropriate instructions to determine these facts.—Frederick vs. Clem- 
ens, 313. 
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BILLS AND NOTES, continued. 

13. Gaming contract—Draft given in payment of bet, and money collected by in. 
dorsee—Liability to owner in case of knowledge of wager—In case of ignor. 
ance.—The indorsement of a draft, by the owner, in payment of a gambling 
debt, although the paper were issued prior to the incurring of the debt and for 
a legal consideration, comes within the inhibition of the Gaming Act; (Wagn, 
Stat., 661) and in contemplation of that statute, the indorsed draft may be 
treated as a security or a new bill. Such indorsement under the statute is foid 
and conveys no title. And where the draft is assigned or transferred by the 
party receiving it, to another, also cognizant of the facts, who collects the 
amount, he will be held to have converted the instrument and its proceeds, 
aud will be liable to the owner for sum collected. And, semble, that the 
same liability will attach, even though such third party be ignorant of the 
wager. (See Koch vs. Branch, 44 Mo., 542.)—Williams vs. Wall, 318. 

14. Promissory note, alteration of —Intent of party making immaterial— Ratifica 
tion, etc.—A material and intentional alteration in a note by one of the par. 
ties, as by adding the words “after due, ten per cent.,” will release a party 
not ratifying or consenting to the change. And the rule holds even though 
the alteration be made with honest intent, in order to conform the note to the 
agreement of the parties.—Evans vs. Foreman, 449. 

15. Promissory nole—Paymenis on after alteration—Effect of.—Partial pay- 
ments after the alteration of a promissory note, and with full knowledge of 
the fact, will be held as a ratification of the change.—Id. 

16. Promissory note—Alteration made in presence of party his own act, when.— 
An alteration made in the presence and with the consent of a party thereto 
will be held, in law, as his own act.—Id. 

See Justices’ Courts, 2; Mortgages and Deeds of Truet, 9; Practice, civil, 
Pleadings, 5; Practiee, civil, Trials, 13 ; Railroads, 35. 

BOARD OF EQUALIZATION ; See Revenue, 1. 

BOND. 

1. Bond— Action upon—All obligecs must join.—Where an obligation is exe- 
cuted to two or more jointly, all the obligees must sue upon it. They cannot 
separate the liability aud bring an action in favor of each.—Dewey v. Carey, 
224. 

See Replevin, 2, 3. 

BOUNTY. 

1. U. 8. bountiee—Buchanan County—Orders for bounty money by—Claim for 
bounty by previously enlisted soldiers. —By the terms of an order issued Aug. 
2nd, 1864, by the County Court of Buchanan County $120,000 of bounty 
money was appropriated to those who “ shall volunteer for the service of the 
United States.” A subsequent order gave practical effect to the first by de- 
claring an apportionment of $200 bounty to those who “have and may volun- 
teer in the United States service.” Held, that one entering the service prior 

to the first order had no claim on the county, for the bounty in said orders 

provided for. The operation of the orders were prospective merely.—Ritchie 

vs. Buchanan County, 562. 
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BRIDGE. 

1. County bridge— Opening of with consent of county—Claim for damages against 
builder— Waiver of.—The mere fact that a county bridge is thrown open to 
public travel with the consent of the County Court, does not constitute a waiver 
on the part of the county of a claim of damages against the builder for delay 
in finishing it—Dinsmore vs. Livingston Co., 241. 

BUCHANAN COUNTY; Sce Bounty, 1. 


C. 


CATTLE ; See Texas cattle. 

CERTIORARI; See Practice, civil, Appeal, 2. 

CHURCH. 

1. Bequest to a church afterward incorporated—How treated in equity—Faith 
of grantor, how ascertained —A grant of land to a church is a charity, and al- 
though the church is, at the time of the grant, unincorporated so that no 
grantee is then inesse capable of taking it, and although the language used as 
indicating the intent may be somewhat obscure, yet equity will effectuate the 
trust, and protect those equitably claiming under the grant. And, in ascer- 
taining the faith of the grantor, resort may be had to the usages, tenets and 
ecclesiastical history of the church to which he attached himself.—Schmidt vs. 
Hess, 591. 

COLOR OF TITLE; See Land and Land Titles; Limitations. 

COMMISSIONER; See Contract, 1; Roads, County, 1. 

COMMON CARRIERS. 

1. Carriers—Bill of lading, stipulation against freezing—How far exempts car- 
rier from liability —Notwithstanding that by the bill of lading it was stipu- 
lated that a cargo of potatoes was to be carried by a railroad at the cwner’s 
risk of freezing, yet the road would be liable for all such damage caused by 
the failure to forward the potatoes with reasonable dispatch.—Read vs. The St, 
Louis, Kansas City and Northern Railway Company, 199. 

2. Common carrier cannot by contract protect himself against his own negligence. 
—The doctrine is now well established in this State that a common carrier 
cin, by special contract, limit his common law liability ; but he cannot ex- 
empt himself from the consequences of his negligence.—Id. 

$. Common carrier—Risks excepted in bill of lading—Kaception must be sole 
cause of damage, ete.—Where the loss of or injury to a cargo, shipped on 4 
railroad, occurs from any of the causes excepted in a bill of lading, in order 
that the company may be relieved from liability, it must appear that the ex- 
ception named is the proximate and sole cause of the damage. If the negli- 
gence of the carrier mingles with it as an active and co-operative cause, the 
carrier will be responsible.—Id. 

4. Common carrier—Action against for loss of goods—Plaintiff in first instance 
need only prove loss—Exzemption under contract, how pleaded and proved— 
Negligence of carrier, how made out.—In suit against a common carrier for 
dainage to a cargo of goods, plaintiff in the first instance is only required to 
prove the delivery and loss, and if defendant pleads an exemption under his 
contract, the burden is upon him to prove that the loss was occasioned by the 

cause excepted; but he is not required to go further and prove affirmatively 
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COMMON CARRIERS, continued. 
that he was guilty of no negligence. Proof of that fact will rest upon the 
plaintiff. And such proof is made out by showing that the injury might have 
been avoided by the exercise of reasonable skiil and attention on the part of 
the carrier. —Id. 

5. Railroad strike no excuse for delay in delivering freight.—The sudden and 
wrongful refusal of its employees to work will not excuse a railroad company 
for failure to transport freight in the usual time.—Id, 

CONSIDERATION ; See Bills and Notes, 7,13; Railroads, 35; Sheriff's sales, 3. 

CONSTITUTION ; See Texas Cattle, 2. 

CONTRACT. 

1. Contract— Work done for county under— Approval of by Commissioner— Alle. 
gation as to—Suit on quantum valebat— Opinion of Commissioner in case of. 
—In suit against a county under a contract for public work, where by,the terms 
of the agreement the work was to be done to the satisfaction of a commis- 
sioner, his approval must be alleged and proved, unless plaintiff claims that 
his rejection of the work arose from caprice or malice, and was without foun. 
dation; in which case such fact may be alleged anda recovery still had in 
equity. Where the action brought against the county merely on the quantum 
valebat, the opinion ofthe commissioner would have no more binding authority 
than that of any other witness.—Dinsmore vs. Livingston County, 241. 

2. Parol agreement as to interest not binding, when.—Proof of a parol understand. 
ing that the borrower of money should pay ten per cent. interest thereon, is 
incompetent. Such an agreemeut, in order to have binding force, should be 
in writing. (Wagn. Stat., 783, 3 2.)—Id. 

3. Railroad—Deductions from pay rolls of workmen of amounts due merchant 
Sor supplies—Implied assumpsit.—A railroad company having become liable 
to pay the wages of workmen employed by contractors(Wagn. Stat., 302, 3 10) 
deducted, on their pay rolls, charges for sundry goods theretofore furnished 
the men by a merchant under an agreement entered into by him with the con- 
tractors. On the rolls, and pursuant to the agreement, the amounts purchased 
were entered as payments made on the wages account and as due from the 
contractors tothe merchant; Held, that, being a stranger to the agreement, the 
company was not liable to the merchant under it for such advances; and its 
deductions of the amounts due the merchant from the wages of the men would 
not, of itself, raise an assumpsit in his favor against it, And it would be liable, 

notwithstanding, to the employees for the unpaid balances. But they having 

acquiesced in that mode of settlement, the merchant could recover those 
sums from the company on an implied undertaking to pay the same.—Schuster 

vs. Kas. City, St. Jo. & Council Bluffs R. R. Co., 290. 

Assumpsit— Promise made for third party.—A promise made for his benefit 

may be sued upon by a third person.—Id. 

Contract in writing for lumber for building school house—Delivery of lumber 
to superintendent— Payment of instalments as work progresses— Subsequent 
vesting of title—Parol agreement of School Board—Written contract, how far 
may be varied by—Transfer of possession.—Under a written contract with a 
School Board, a builder agreed to furnish lumber for the erection of a school 
house, payment to be in instalments as the work progressed; and bond was 
givea to secure his compliance with the contract. Afterward at a meeting of 
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CONTRACT, continued, 


the Board, from a conversation among the members, it appeared that there 
was a verbal understanding that a certain sum should be advanced to the 
builder for the purchase of lumber, which should thereupon become the prop- 
erty of the Board. But no minute or record of such arrangement was pre- 
served. The lumber was bought by the builder and placed on the school prem. 
ises in charge of a superintendent appointed by the Board. For an unpaid 
balance of the purchase money, the vendor, took a bill of sale of part of the tum- 
berouthe premises,and brought replevin therefor. Held, that the general 
agreement embraced in the written contract, that the lumber should be paid 
for in instalments as the work progressed, and the fact that under the con- 
tract the material was placed on the premises in charge of the superintendent, 
especially when taken in connection with the giving of the bond, would not, 
on the purchase and delivery of the property, vest the title of the same in the 
Board. The written contract would not be held to show such intent. And 
the oral agreement, by the terms of which the.property was to so vest, being 
inconsistent therewith, was inadmissible to affect the written contract. 


As to whether the builder’s title to the lumber could be transferred merely by 


the parol agreement above referred to, soas to preclude his creditors with- 
vut any visible change of possession, guere?’—Chambers vs. The Board of 
E’iucation of the Town of Cameron, 370. 


6. School Boards—Proceedings of, how proved.—Proof of regulations, orders, 


etc.,of School Boards, is not limited to the copies of those proceedings refer- 
red to by the statute. (Wagn. Stat., 1872, p. 1267, 3 13.)—Id. 


7. Contracts in writing—How far may be varied by subsequent parol agreement. 


—Written contracts may be altered by subsequent parol agreements in rela- 
tion to the time of performance on matters about which the contract makes 
no provision.—Id, 


8. Insurance—Premium note—Parol contract set up as a defense against—Con- 


tracts partly written and partly parol, latter part may be shown by parol—Res- 
cission—Recoupments, ele.—Where, in suit by an insurance company on a 
premium note, the defense was that the notes were given in consideration of a 
parol agreement by plaintiff to loan defendant certain sums of money, held, 
1st. The note and agreement constituted parts of tle same contract ; and only 
a part of it being in writing, parol testimony was adinissible to prove the remain- 
der. 2d. Notwithstanding the failure to comply with his agreement to loan, 
defendant would be liable on his premium note unless he offered to rescind 
the contract of insurance by returning the policy and demanding the note. 
8d. Without such defense the amount of plaintiff’s recovery on the notes 
would nevertheless be subject, under appropriate pleading, to be reduced to 
the extent of the damage suffered by defendant in consequence of plaintiff's 
failure to make the loan.—Life Association of America v. Cravens, 388. 
Contract of atlorney for services.—Full performance prevented by death—Ac- 
tion against administraior to recover back part proceeds of Lind conveyed to s - 
eure fee—Substitution of new attorney.—Where an attorney took a conveyance 
of a tract of land to secure his fee for services to be performed in certain spe- 
cific cases, of whigh services his death prevented more than a partial perfor- 
mance a proper proceeding would ve by bill against his estate, to set aside the 
39—vVOL. LX. 
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CONTRACT, continued. 
conveyance upon a tender of so much of the fee agreed upon as was found te 
he really due; but when the land was sold by his estate, plaintiff might re. 
cover back the surplus proceeds over and above the ascertained value of such 
services, 

In such a case the administrator could not defend against the recovery of such 
surplus: by showing a readiness to perform the remaining services through an- 
other attorney.—Callahan v. Shotwell, Adm’r, 398. 

See Agency; Bailment; Bills and Notes; Common Carriers; Conveyances; 
Corporations, 4; Corporations, Municipal; Gaming contract; Insurance, 
Fire ; Mortgages and Deeds of Trust; Railroads, 85; Reports of Deci- 
sions, 1, 2; Roads, county, 1. 

CONVEYANCES. 

1. Acknowledgment—Certificate, allegation of as to venue.—Where a conveyance 
is acknowledged before an officer authorized to take the same within the lim. 
its of his jurisdiction, i€ will be presumed that the acknowledgment was actu. 
ally taken within such limits, without an averment of that fact contained in 
the certificate —Bradley v. West, 33. 

2. Land, contract for sale of—Title bond—Conveyance by obligor to third party 
—Rescission of original contract—Suit by obligee for purchase money, etc.— 
Where one takes possession of land under a bond given to him for conveyance 
thereof on payment of the purchase money, a deed by the owner to a third 
party in the meantime, does not of itself, regardless of the circumstances, 
amount to a rescission of the original contract so as to authorize the ubligee to 
abandon the land and receive back whatever purchase money he has paid out; 
ex. g. where the grantee in the deed agreed to receive the purchase money 
and to give the obligee another bond, with like condition to convey on receipt 
of the money, and especially where the obligee himself agreed to the substitu. 
tion, the latter cannot recover back money paid out for the land and improve 
ments thereon, And most certainly such action will not lie where the obligor 
has the land re-deeded to himself, and then tenders the deed.—-Cooper rs. 
Stockton, 81. 

8. Conveyances of military bounty land—Acknowledgments— Certified copies, when 
admissible. —Where a deed conveying military bounty land is acknowledged 
according to the statutes of Missouri, a certified copy thereof may be shown 
in evidence without previous proof of the loss or destruction of the original, 
and it is immaterial whether it be acknowledged in or out of this State. Sections 
35, 36 and 38 of the statute relating to conveyances of real estate (Wagn. 
Stat., 278, 279) refer exclusively to conveyances made outside of this State and 
acknowledged in conformity to the lex loci,—but defective under the Mis- 
souri statute, (Totten v. James, 55 Mo., 494, criticised.) —Tully v. Canfield, 9% 

4. Deeds— Terms, “grants, bargains and sells" amount to quit-claim, when.—A 
deed which “ grants, bargains and sells all the right, title and interest” of the 
grantor is merely a quit-claim conveyance and inoperative to convey an after 
acquired title—Butcher vs. Rogers, 138. 

5. Parol evidence as to technical terms in a deed.—Where terms are used in a deed 

that require explanation to those unfumiliar with the business to which they 

pertain, parol evidence in regard to them is proper, although the terms are 

not ambiguous.—Elliott vs. Secor, 163. 
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CONVEYANCES, continued. 

6. Conveyance, recording of, after judgment, or filing of transcript from a justice 
and before sale—Effect of as to purchaser at sheriff's sale—{ Davis vs. Ownby, 14 
Mo., 170).—The purchaser at a sheriffs sale will not take the title as against 
a deed made prior to the judgment and recorded before the sale—or, where the 
suit is before a justice,after the filing of the transcript with the circuit clerk—and 
before sale--although the deed is recorded after the rendition of judgment or fil- 
ing of transcript. The object of the record is to impart notice to subsequent in- 
cumbrancers and purchasers—e. g. vendees at sheriff's sale. (Davis vs. Ownby 
14 Mo., 170.) The plaintiff in the judgment acquires a lien which will bind the 
estate against any subsequent act of defendant. And the rule is not changed 
by reason of the fact that the deed is executed after the rendition of the judg- 
ment or the filing of the transcript, where the person to whom the convey- 
ance is afterward made is at the time of the judgment or filing in possession of 
the property with a bond for title and has made lasting and valuable improve- 
ments, so that he would be entitled to a decree for specific performance as 
against his obligor.—Black vs. Long, 181. 

9. Conveyances—Married women—Acknowledgmet—Delivery.—The consent of 
a married woman to the delivery of a deed executed by her, is evinced by her 
acknowledgment, which is the only way known to our law by which the con- 
sent of a femme covert can be exhibited.—Devorse v. Snider, 225. 

8. Acknowledgments—Form of, in conveyances of land partly owned by wife 
and partly by husband, what sufficient. —Lands owned by the husband and those 
owned by the wife in fee, may be embraced by the same conveyance; and un- 
der the Statute of 1855, the wife was not required to make two acknowledgments, 
one for her own lands, and one relinquishing her dower in the lands of her 
husband. Nor was it essential that a single acknowledgment should contain 
distinct references to the lands owned by the wife and these owned by the hus- 
band A single acknowledment would suffice. The clause relinquishing her 
dower will be held applicable to all lands in which she had dower, and surplus- 
age as to all lands owned by her in fee.—Barker vs. Circle, 258. 

9. Conveyance inter partes—Sheriff’s sales—Accuracy of description— What ne- 
cessar in two cases.—In the interpretation of deeds inter partes, courts are not 
inclined to insist upon that accuracy of description required in sheriffs’ deeds 
or other transfers of property in invitum.—Carter vs. Holman, 498. 

10. Deed—Description of land in—Patent, ambiguity in—Identification of ali- 
unde.—In an agreement for a mortgage of land the property was referred to 
as “a farm owned by me in townships sixty-five and sixty-six of Worth coun- 
ty,” * * * “south of Grant city, one and one-half miles.’ But neither 
section nor range were given. It appeared that the maker of the agreement 
lived in another county, and that the tract claimed to be that described by the 
deed had no house upon it, and was not known as the farm of the maker, nor 
generally understood to be his. Held, that the ambiguity in the description 
was patent, and that the uncertainty was not cured by the evidence aliunde —Id, 

See Church, 1; Ejectment, 2; Fraudulent Conveyances, 1; Land and Land 

Titles, 27, 28, 29; Landlord and Tenant, 4. 
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CORPORATIONS. 

1. Execution—Sale of land owned by corporation under—Purchase by Treasurer 
— Title acquired not adverse to company.—Where under execution against a 
corporation, land held by ita trustees was purchased by one who was stock- 
holder and treasurer of the company, it was held that the purchase must be 
regarded as having been made for the benefit of the association, and that the 
title which he acquired could not be considered as hostile to the company.— 
McAllen vs. Woodcock, 174. 

2. Practice, civil—Joinder of co-plaintiff against his consent— When proper.—In 
suit against a corporation, where a trustee was made co-plaintiff without hig 
knowledge and against his consent, and prayed a dismissal as to himself on 
that ground: Held, that although he might have been joined as co-defendant, 
yet it was not error in the court to overrule the motion, and retain himas 
plaintiff, on the execution by his co-plaintiffs of a bond to indewnify him 
against costs.—Id. 

3. Practice, civil—Allegation as to existence of corporation— What sufficient.— 

In suit by a corporation, an averment that plaintiff was a corporation “duly 
incorporated under and by virtue of an act of the General Assembly of the 
State of Missouri entitled,” etc., was a sufficient allegation of plaintiff's cor- 
porate existence.—Chillicothe Sav. Ass’n vs. Ruegger, 218. 

Pleadings— Allegations as to corporate existence in suit by company on contract, 
etc—One having made a coutract with a company, in its corporate name, 
thereby admits that it is duly constituted a body politic and corporate, at the 
time, and is estopped from setting up for defense by way of demurrer or other- 
wise, the non-allegation of these facts by the company in suit on the contract. 
And in such suit the company need not state where it has its residence or 
principal place of business.—National Ins. Co. vs. Bowman, 252. 

5. Corporation, illegal act of —When may be investigated by private citizen, collat- 
erally.—Tie only exception to the rule which prohibits collateral inquiry bya 
private citizen into the supposed illegal acts of a corporation, is where such in- 
vestigation is expressly authorized by the legislature —Martindale vs. K. C., 
St. Jo. & C. B. R. R., 508. 

See Church; Insurance, Fire; Schools and School Lands, 

CORPORATIONS, MUNICIPAL. 

1. Corporations, municipal—Trustees of—Debt for engraving scrip— Warrant 
issued for—Town not bound, when.—Tue trustees of a municipal corporation 
created under and controlled by the statute relating to towns and their incor- 
poration, (Wagn. Stat., 1313) have no authority to contract a debt for en- 
graving scrip to be issued by said trustees, nor can they render the town 
liable for the payment of a warrant issued in satisfaction of the debt. And 
although the warrant, if signed by the proper officer, prima facie imports va- 
lidity, its issuance may be shown to be ulira vires. 

Those who deal with the officers of a municipal corporation must ascertain, at 
their peril, that these agents are acting in the scope of their lawful powers.— 
Cheeney v. The Inhabitants of the Town of Brookfield, 53. 

2. St. Joseph, charter of—Liability for street improvement.—Under the charter of 

St. Joseph, the city could not be held liable, in any manner whatever, for work 

done which was made a charge upon adjoining property.--Saxton v. City of 

St. Joseph, 153. 
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CORPORATIONS, MUNICIPAL, continued. 

3. Municipal corporations, concurrence of mayor and council necessary to bind 
—Street improvements—Claim of contractor against adjoining proprietors; 
against city, for work ; for expenditures in attempt to collect claim—“Ignorantia 
legis.’ —The adoption by a city council of a resolution, ordering the city engin- 
eer to let out a contract for macadamizing, ete., a street, without the concur- 
rent action of the mayor, is a nullity, imposing no legal obligation whatever 
upon the municipality, and gives the contractor no right of action against the 
adjoining property owners. Nor will the city be liable to him for expenditures in 
endeavoring to enforce the collection of his tax bills against itself. The princi- 
ples of law that govern cases of illegal or imperfect execution of municipal pow- 
ers,or cases where an absolute duty is imposed upon the corporation,have no ap- 
plication to the state of facts supposed. For a municipality cannot act at all ex- 
cept through the mayor and council, and the propriety of improving a street 
is a matter resting in the sound discretion of its officers. Moreover, the con- 
tractor must be held to know the law, and will be presumed to know that his 
claim is invalid. —Id. 

4. Municipalities—Liability for negligent performance of work—Rule as to, not 
applicable to defective legislation.—The rule, that when a city undertakes the exe- 
eution of public work authorized by its charter, though it is not bound to un- 
dertake the same, it is liable for negligence in the performance of such work, 
does not apply to defective municipal legislation.—Id. 


. St. Joseph, charter of—Special taxes—Liability of owner prima facie—As- 
sessment apportioned to frontage—Charges for work not in contract—Interest, 
tender of, etec.—In suit on a special tax bill for street improvements, brought 
under the amended charter of St. Joseph, (Sess. Acts, 1865, p. 433, e¢ seg.) 
held : 
lst. The bill made the owner prima facie liable for the amount of the debt 

charged and constituted a valid claim until rebutted. 

2nd, The amount assessed must be in that proportion to the whole charge 
under the contract which the frontage of the lot taxed bears to that of the 
whole work undertaken. 

8rd. The fact that some small amount of work or material may have been ap- 
portioned and charged in the bill other than that called for by the contract, 
will not necessarily invalidate the bill; but the additional amount go assessed 
may, on proper showing, be deducted. 

4th. In case the bill contains such excessive charges, accruing interest can be 
stopped only by tendering the true amount; then in event of non-acceptance 
thereof, if the holder fail to recover more, he can have no interest. 

5th. The failure of the city engineer to record the bill in a book kept for that 
purpose, will not defeat the bill —Neenan v. Smith ,292. 

6. Municipal charter—Power of officers limited by.—The law is well settled that 
the power of municipal authorities is confined to the limits preseribed by the 
charter, and ordinances in conformity therewith —Leaeh vs. Cargill, 316. 

7. Special taxes—Failure of city engineer in pursuance of ordinance, to permit 
property owners to macadamize part of street adjoining.—Where an ordinance 
for the macadamizing of a street, provides that the city engineer shall 
give the adjoining property owners the privilege of doing the work in front 

of their property, proof of failure to give such opportunity will defeat an ac- 
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CORPORATIONS, MUNICIPAL, continued. 
tion on a special tax bill against one of said property owners. And a mere 
newspaper advertisement for proposals for said macadamizing will not amount 
te such offer, unless made to have that effect by the terms of the ordinance.—Id, 

COSTS. 

1. Practice, civil—Judgment for costs—Appeal.—A judgment for costs is not a 
final judgment from which appeal will lie —Conu vs. Ferree, 17. 

See Administration, 4, 5. 

COUNTY; See Bridge, 1; Court, County; Swamp Lands, 1. 

COUNTY COLLECTOR; See Revenue, 2. 

COURT, COUNTY; See Bounty, 1; Bridge, 1; Contract, 1; Revenue, 2; Road, 
County, 1. 

COURT, PROBATE; See Administration ; Guardian and Ward; Revenue, 2. 

COURT, SUPREME ; See Practice Supreme Court, 

CRIMES AND PUNISHMENTS. . 

1. Crimes and punishmenis—Attempt to wound, maim and disfigure—Constr. Stat, 
—A felonious “ maiming, wounding and disfiguring” (Wagn. Stat., 450) is 
“another felony” as contemplated by 3 32. And a felonious assault with in- 
tent to maim, ete., is an assault tocommit a felony and so an offense under the 
statute. (State v. Thompson, 30 Mo. 470.)—State vs. Brown, 141. 

2. Misdemeanors, statutory—Jurisdiction of—Power of Legislature to deter. 
mine.—The legislature has the undoubted right, in reference to statutory misde- 
meanors, to say in what particular jurisdiction they shall be tried, and to make 
that jurisdictionexclusive of all others.—State vs. Gordon, 383. 

. Misdemeanors, jurisdiction as to-- Words of restriction and exclusion—Construe- 
tion of statule —-When the power to hear and determine statutory misdemeanors 
is given to a municipal corporation, but no words of exclusion or restriction 
are used, the remedies between the State and the corporation will be construed 
to be concurrent; but where the manifest intention is that the prosecution 
shall be limited exclusively to one jurisdiction, that intention must prevail. 
And authority was unquestionably conferred on the city of Liberty by its 
charter of 1868, (Adj. Sess. Acts 1868, p. 221, 3 12,) to take exclusive cogni- 
zance of misdemeanors.—Id. 

See Practice, Criminal; Texas Cattle, 1, 3. 

CRIMINAL LAW; See Crimes and Punishments, 
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DAMAGES. 
1. Damages—Personal injuries by railroad to servant, caused by defective track— 
Duty of company to keep track safe.—In suit against a railroad company by 
an employee, for personal injuries caused by defective track, an instruction de- 
claring defendants exempt from liability, notwithstanding its unsafe condition, 
if plaintiff knew, or could by the exercise of ordinary diligence have known, of 
the state of the track, is properly refused. It is not the business of the ser- 
vant to ascertain whether the machinery and structure of the road are defec- 
tive; but the duty of the company is to keep them in a safe condition; and 
it is responsible for injuries resulting from such defects.—Porter vs. Hann. & 
St. Jo. R. R. Co., 160. 
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DAMAGES, continued. 

2. Damages—Action for killing plaintiff's husband—Dying declarations—Res 
geste —In suit against a railroad company for the killing of plaintiffs hus- 
band, the declarations of the latter immediately after receiving the injuries, as 
to the cause of his death, are admissible as a part of the res geste.—Entwhistle 
vs. Feighner, 214. 

. Damages for killing plaintiff’s husband— Defendant competent’witness— Const. 
Stat.—In suit of damages against one for killing plaintiff's husband, defend- 
ant is a competent witness. In such case, there was no contract or cause of 
action (Wagn. Stat., 1372, 3 1), to which the deceased!was a party. His death 
was a sine gua non to the existence of the cause of action.—Id. 
Damages——Injuries by railroad train—Contributory negligence— Causes, remote 
and immediate.—Although one injured by a railroad train was guilty of some 
negligence which contributed to the injury, yet if those in charge of the train 
might have avoided the injury by the exercise of ordinary care and prudence, 
the company would be liable, provided that the negligence of the one injured 
was the remote or incidental, and that of the road the direct, cause of the ac- 

cident.—Whialen vs. St. Louis, Kans. City and Northern Ri’y., 323. 

5. Damages by railroad to person—Loss of limb—Measure of damages, ete.—In 
assessing damages for loss of limb caused by a railroad, the jury should con- 

. sider the age, situation, bodily suffering and mental anguish of the person in- 
juved, and the loss sustained by him in consequence, and the extent to which 
he was thereby disabled from self-support.—Id. 

6. Personal injuries by railroad— Negligence—Intozxication.—One standing in a 
state of intoxication, on a railroad track at the usual time of running of the 
train, and ina position of exposure, is guilty of negligence.—Id, 

7. Railroads—Crossing ‘used by passengers—Diligence of company and passen- 

gers— What necessary.—Where a railroad track is crossed by a path commonly 
used by passengers, trains should use great diligence to guard against acci- 
dent; and a like diligence and caution devolve upon passengers.—Id. 

Damages--Excessive—Jnter ference by Supreme Court.—The Supreme Court 

will not ordinarily interfere on the ground of excessive damages.—Id. 

9. Railroads— Damages caused by surface water—By diversion of watercourse 
—Rule as to company’s liability. — Where damages caused by the construction 
of a railroad, result from the flooding of surface water, and not the diversion 
of a natural stream or water course, the company will not be liable, if. in 
such construction, the company is reasonably prudent and careful to avoid in- 
jury. (Munkers vs. Kansas City, St. Joseph & Council Bluffs R. R. Co., post 
p. 334.)—Hosher vs. K. C., St. Jo. & C. B. R. R., 329. 

10. Pleadings—Damages caused by diversion of stream ; by surface water—Va- 
riance.-—Where plaintiff charges that his land was flooded and damaged, by 
the diversion, by a railroad company, of a stream of water from its natural 
channel, he cannot recover, on proof showing that the injuries were caused 
solely by surface water. And the distinction between the cases and the rel- 

ative liability of the company should be explained to the jury under appropri- 

ate instructions. —Muonkers vs. K, C., St. Jo. & C. B. R. R. Co., 334. 
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DAMAGES, continued. 

11. Damages, excessive— Remittitur in Supreme Court.—When excessive dama- 
ges are given by a jury, a remitiidur thereof may be entered in the Supreme 
Court, without sending the party back to the lower court.—Jolnston ys, 
Morrow, 339. 

See Common Carriers, 1, 2, 3,4; Eminent Domain, 1; Railroads, 8, 4, 5, 6, 
7, 8, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28; Replevin, 2; Slander, 1; 
Texas Cattle, 1. 

DEATH OF DEFENDANT; See Execution, }. 

DECISIONS OF SUPREME COURT; See Reports of Decisions. 

DEPOSITIONS ; See Evidence, 2. 

DESCRIPTION ; See Convevrances. 

DOWER;; See Land and Land Titles, 16; Wills, 1. 

DYING DECLARATIONS; See Evidence, 4. 


E. 


EDUCATION; See Schools and School Lands. 

EJECTMENT. 

1. Ejectment— Chain of title through common source.—In ejectment where both 
trace title through the same source neither need go farther back.—Butcher 
vs. Rogers, 138. 

2. Deed by married woman having only equitable right—A/fter-acquired title of 
— Ejectment brought under—Estoppel under former ecovenants—Claim of de- 
fendant for affirmative relief in such suit, etc.-—A married woman bought and 
paid for, and entered upor and permanently improved, certain land, but took 
no deed therefor; subsequently, conjointly with her husband, she conveyed 
the same by deed of trust with cove::ants of warranty, and after sale and pur- 
chase under the trust deed, being at that time discovert, obtained from her 
vendor a quit-claim deed for the property. 

Held, that her covenants in the trust deed would not estop her from maintaining 
ejectment on an after acquired title, paramount to the right conveyed by her; 
but the legal title received by her from her vendor, the right to which she had 
previously acquired by her purchase and possession, was, in equity, in her 
hands, or in the hands of those having notice of her purehase and subsequent 
conveyance, subordinate to the right transferred by her deed of trust. 

Where suit in ejectment is so brought, although defendant might properly ask to 
have plaintiff's title vested in himself, yet his failure to do 80 would not impair 
his right to hold possession against plaintiff claiming under that title with no- 
tice of defendant’s equity.—Barker vs. Circle, 258. 

See Forcible Entry and Detainer, 2; Limitations, 9, 17; Witnesses, 1. 

EMBEZZLEMENT ; See Administration, 7. 

EMBLEMENTS ; See Landlord and Tenant, 1. 

EMINENT DOMAIN. 

1, Eminent Domain—Benefits deducted from assessment of damages for land 

taken for railroads—Rule as to— Testimony touching —In the assessment of 

damages for land taken for railroad purposes the benefit which is to be deduct- 
ed from the damages which the owner sustains is the direct and peculiar ben- 
efit resulting to the land in particular, and not the general benefit accruing to 
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EMINENT DOMAIN, continued. 
it in common with other land which is enhanced in value by the building of 
the road. (St. Louis & St. Ju. R. R. Co. vs. Richardson, 45 Mo., 466.) And 
the land should be assessed at its value whentaken. But witnesses may testify 
as to its value before aud after the taking, as tending to shed light on that 
point.—Hosher vs. K. C., St. Jo. & C. B. R. R. Co., 303. 

EQUITY. 

1, Hquity—Non-suit with leave, ete.—Appeal.—Whether in suit in equity, a non- 
suit with leave to move to set aside can be taken so as to bring the ease be- 
fore the Supreme Court for review, doubted.—Conn vs. Ferree, 17. 

2. Equity—Jurisdiction—Dower—Frand.—Courts of equity have jurisdiction 
of actions to set aside conveyances obtained by fraud, and to secure assign- 
ment of dower.—Devorse vs. Snyder, 241. 

8. Land and land titles—Deed obtained without knowledge of grantor— Assent 
presumed after knowledge of record and acquiescence in occupation by grantee. — 
Semble, that although the grantor in a deed does not actually deliver it to 
the grantee, yet if he is afterwards aware of its being recorded, and of oceu- 
pation of the land by the grantee for a long period of years, his assent may be 
presumed.—1d. x 

4. Equity—Title to land in third party cannot be set up, when.—A. having a 
title bond for certain land, and having paid the purchase price, conveyed the 
same to B., but the deed was not recorded. B. sold the tract to U., and 
returned the deed to A. with directions to cancel it, and make a conveyance 
directly to C., and such deed was accordingly executed with full covenants and 
for adequate consideration. In a suit by C. for a specific performance of his 
contract by A., wherein B. asserted no claim, he/d that parties having knowledge 
of the deed to plaintiff could not attack his title on the ground that A., by bis 
deed to B., had divested himself of title, and that the return of the instrument 
did not re-invest itin A.—Williams vs. MeGuire, 254. 

. Bill in equity to re-docket case on the ground of fraudulent defense and re- 
moval of cause from docket.—Where it appears that through the fraud and 
combination of the attorneys, a false and sham defense to plaintiff’s suit is in- 
terposed, and the court is so practiced upon and deceived that no judgment is 
obtained, and, without any order or action of the court, the case is suffered to 


ao 


disappear from the docket, plaintiff will be entitled, on a proper case presented, 
to have the cause re-docketed and a trial instituted on the pleadings as they 
remain on the files of the court.—Doss vs. Davis, 300 

Equity suit to remove trustees and set aside sale made by them of land—Decree or- 
dering payment of balance of purchase money—Vendor’s lien.—Tie creditors 
of an insolvent debtor brought suit in this State to set aside the sale of his 
Missouri lands, made by his trustees, and to remove the trustees, charging un- 
fitness and unfaithfulness on his part, and fraud in the sale. The court ordered 
their removal and the appointment of the county sheriff in their stead, but con. 
firmed the sale. Prior to this proceeding, the creditors had sued the trustees 
in Kentucky, where all the parties resided, but the action was undetermined. 
Held, that although the Missouri Court might order their removal, so far as 


their trusteeship here was concerned, it could not, in the above state of case, 
while this suit in Kentucky was pending, and without any issue authorizing 
such « decree, direct the purchaser to pay over the unpaid purchase money to 
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EQUITY, continued. 

the sheriff. If an enforcement of the vendor's lien were needed, in consequence 
of the inability of the purchaser to pay the amount of the notes, suit might 

be brought in this State, but must be instituted on the notes.—Bank of Ken. 

tucky vs. Poyntz, 531. 

. Bquity—Resulling trust—What proof necessary to authorize decree of —To 

warrant the destruction of a legal title, by decree of a resulting trust, the 

proof should be of the most eonelusive character.—Sharp vs. Berry, 575. 
See Church, 1; Contracts, 9; Execution, 4; Fraud; Injunction; Lis Pen. 

dens; Mortgages and Deeds of Trust, 6, 7, 8; Practice, civil, Pleading, 
1; Quieting Titles; Revenue, 2; Sheriff’s Sales, 4, 6. 

ESTOPPEL; See Ejectment, 2. 

EVIDENCE. 

1. Legislature—Journals—How far evidence —Printed copies of the journals of 
the legislature are only prima facie evidence of the original legislative rolls 
and may be rebutted by testimony showing their inaccuracy. Hence they 
eannot be used in the Supreme Court, where not introduced as evidence in the 
trial of the cause below.—Bradley vs. West, 33. 

2. Practice, civil—Depositions— Objections to should be made, when.—After parties 
have been induced to go to trial with the belief that depositions will be ad. 
mitted in evidence, it is too late to raise objections to irregularities in their 
takiag—such as that the notice was insufficient. —State vs. Dunn, 64. 

3. Conveyances of military bounty land—Acknowledgments—Cerlified copies, 

when admissible.—Where a deed conveying military bounty Jand is acknowl. 

edged according to the statutes of Missouri,a certified copy thereof may be 
shown in evidence without previous proof of the loss or destruction of the 
original, and it is immaterial whether it be acknowledged in or out of this State. 

Sections 35, 36 and 38 of the statute relating to conveyances of real estate 

(Wagn. Stat., 278, 279) refer exclusively to conveyances made outside of this 

S:ate and acknowledged in conformity to the lex bci,—but defective under the 

Missouri statute. (Totten v. James, 55 Mo., 494, criticised.}—Tully vs. Can- 

field, 99. 

Damages—Action for killing plaintiff's Husband—Dying declarations—Re 

geste.—In suit against a railroad company for the killing of plaintiff's hus- 

band, the declarations of the latter immediately after receiving the injuries, as 
to the cause of his death, are admissible as a part of the res geste.—Entwistle 

vs, Feighner, 214. 

Damages for killing plaintiff's husband— Defendant competent witness— Const. 
Stat.—In suit of damages against one for killing plaintiffs husband, defend. 
ant is a competent witness. In such case there was no contract or cause of 
actiun (Wagn., Stat., 1372, 3 1) to which the deceased was a party. His death 
was a sine gua non to the existence of the caues of action.—Id. 

See Biils and Notes, 8, 10; Contract, 2; Conveyances, 5, 10; Forcible En- 
try and Detainer, 5; Fraudulent Conveyances, 1; Guardian and Ward, 1; 
Insurance, Fire, 3; Land and Land Titles, 10, 11; Mortgages and Deeds 
of Trust, 5; Practice, civil, New Trials, 1; Practice, civil, Trials, 2, 11, 

13, 14; Practice, Supreme Court, 1, 2, 4; Sheriff's Sales, 5, 6 ; Slander, 1. 
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INDEX. 


EXECUTION. 


1, Execution—Death of defendant, between levy and sale, no notice being given 
to sheriff or purchaser, does not avoid sale collaterally— Where judgment is 
obtained in a suit by attachment, and between the levy of execution and sule 
defendant dies, his death, not being brought to the knowledge of the sheriff 
or the purchaser, will not render the sale and deed thereunder nullities, 
which may be, for that reason, impeached in a collateral proceeding.—Lewis 
vs. Coombs, 44, 

9. Execution—Sale of land owned by corporation under— Purchase by Treasurer 

—Title acquired not adverse to company.—Where under execution against a 

corporation, land held by its trustees was purchased by one who was stock- 

holder and treasurer of the company, it was held that the purchase must be 
regarded as having been made for the benefit of the association, and that the 
title which he acquired could not be considered as hostile to the company.— 

McAllen vs. Woodcock, 174. 

Executions—Selections by married woman whose husband has absconded—Const. 

Stat.—Action against officer, how brought.—Under the statute concerning 

Executions (Wagn. Stat., 605, 3 14), a married woman, whose husband has 

absconded, has a right to make the selections provided in 3 11 of the same 

statute, and can maintain an action for the value of the property so selected 
when withheld from her by the officers, And such action is properly brought 
in the name of the State to her use. But she cannot, under 3 14, recover 
from the sheriff the value of articles sold by him, whieh, under 3 9, are 

exempt from execution. The act of March 3rd, 1873 (Sess. Acts 1878, p. 45), 

is not a legislative interpretation of 3 14:—State to use of Houseworth vs. 

Dill, 433. 

Equity—Bill to enjoin execution sale—Plaintiff in execution made sole defend- 

ant.—Where property is seized on execution, a bill to enjoin the sale which 

makes the plaintiff in execution the sole defendant, is as effectual as though 
the officer were made party defendant, and included in the decree.—Holthaus 

vs. Hornbostle, 439. 

. Married woman may hold personal property exempt from execution, and withont 
trusiee.—In equity a married woman may hold personal property to her sole and 

exclusive use, without the intervention of a trustee, and will be protected therein 
against the claim of the husband and his creditors, where the deed is not 
made in fraud of their rights. And her right is not in any wise limited to 
stocks, etc., referred to in 3 19, ch. 94, Wagn. Stat. p. 936. And such gift from 
a third party will not be affected by the insolvency of the husband. 


The property may be given by parol. But proof of the gift must be clear and 


positive, and free from any suspicion of fraud.—Id. 

6. Wife's land in another State—Sale of—Proceeds of exempt from execution.— 
Where the husband, as agent of the wife, receives a check for the price given 
for the purchase of land owned by her prior to marriage, under the statute 
relating to married women (Wagn. Stat. 935, 3 14), the check is exempt from 
execution for his debts. And this is the rule although the lands are in another 
State—Sumner vs. McCray, Garn., 493, 


7. Execution—Nodaway county—Act of Feb. 1863, as to.—The act of February 


15, 1863, in relation to Nodaway and other counties, kept an execution, issued 
in one of those counties, alive after the return day.—Lillard vs. Shannon, 522, 
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EXECUTION, continued. 

8. Execution levied on land not vitiated by prior levy on personalty.—The levy of 
an execution on personal property does not invalidate its subsequent levy on 
land.—Id, 

See Administration, 8; Injunction, 1; Judgment, 5. 

EXEMPTION ; See Execution, 3, 5, 6. 


F. 


FENCES ; See Railroad, 3, 4, 18, 20, 28, 26. 

FORCIBLE ENTRY AND DETAINER. 

1. Forcible entry and detainer— What questions may be passed on by the jury.— 
In suit of forcible entry and detainer the question what acts constitute posses. 
sion is for the court, and whether they have been done is for the jury. And 
the court may, under proper instructions, leave the whole question to the jury 
where there is any evidence tending to show a bona fide prior possession by 
plaintiff.—DeGraw vs. Prior, 56, 

2. Forcible entry and detainer— Possession of plaintiff must be bona fide and not 
@ mere sham—Instances.—Possession of land to authorize an action of forci- 
ble entry and detainer must be bona Ade and not a sham. Thus, where plain- 
tiff was driven off by stress of weather and returned when permitted, such 
temporary absence will not defeat his action. On the other hand, where he 
attempted to get possession in order to throw the onus of a suit in ejectment 
on another, by simply going on the land and plowing for half aday or so and 
then absenting himself for six moutls or more, one entering on the land at 
that time would have a right to presume that his project hud been abandoned. 
—Id. 

3. Forcible entry and detainer— Possession by owner, what necessary to sustain @ 
verdict.—The possession of uncultivated land necessary to support an action 
of fercible entry and detainer on behalf of the owner, does not require the 
constant presence of plaintiff either iu person or by agent. Any acts done by 
him on the premises showing an intention to hold possession, for the purpose 
of cultivation and improvement, will be sufficient. Thus where plaintiff traced 
out the boundaries, threw up mounds at the corners of part of the land, and when 
defendant came on the ground, ordered him off with the assertion that the land 
belonged to plaintiff, proof of these facts would support a verdict.—Bradley 
vs. West, 59. 

4. Forcible entry and detainer—Conditional purchase of land—Party holding 
under vendee, liability of —Three years possession, Consir. Stat—Where one 
in possession under an inchoate contract for the purchase of land, turns his 
possession over toa third party, the latter will not be subject to an action of 
unlawful detainer by the original vendor under 3 3 of the Forcible Entry and 
Detainer Act. (Wagn. Stat., p. 642.) And even where the possession is ob- 
tained under demise or lease or by disseizin—as contemplated by that statute 
— if defendant has been in uninterrupted occupation for three years, he will 
be protected. (See 3 27, Id., p. 646; also Biddle ve. Ramsey, 52 Mo., 153.)}— 
Hann. & St. Jo. R. R. Co. ve. Hill, 281. 

6. Forcible Extry and Detainer—Ploughing by plaintif— What proof of actual 
possession by plaintiff insufficient— What sufficient.—In an action of forcible 

entry and detainer, proof that plaintiff entered upon the land and ploughed a 

few furrows across a portion of it, does not make out such a case of actual 
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FORCIBLE ENTRY AND DETAINER, continued. 
possession on his part as to warrant a verdict in his favor. Something more 
is necessary slowing an intention to possess, accompanied with acts indicative 
of that purpose. The visiting, and looking after, and superintending of unoc- 
cupied land are acts going to show such intent.—Edwards vs. Cary, 572. 

6. Forcible Entry and Detainer—Title to land cannot be tried in.—In actions of 
forcible entry and detainer, the title to land cannot be inquired into.—Id, 

FRAUD; See Bills and Notes, 9,12; Equity, 2,5; Execution, 5; Fraudulent 

Convevances, 

FRAUDULENT CONVEYANCES. 

1. Fraudulent conveyances— Transfer of all one's property except that exempt from 
execution— Presumption arising from,—The fact that one being heavily indebted 
conveys away all his real and personal property, “except such as is exempt 
from sale under execution,” is a circumstance tending to show fraud in the 
grantor.—Boyd vs. Jones, 454. 

2. Land, fraudulent purchase of —Title placed in innocent third party—Efect 
resulting.—Where a fraudulent purchaser of land, in order to shield himself, 
puts the title in a third party, having no knowledge of the fraud, in_an action 
to set aside the sale, the plea that the grantee was an innocent purchaser 
without notice will not avail.—Lillard vs. Shannon Co., 522. 


G. 


GAMING CONTRACTS; See Bills and Notes, 13. 

GARNISHMENT; See Injunction, 1. 

GUARDIAN AND WARD. 

1. Evidence— Verbal directions of Probate Judge.—The verbal directions of a 
judge of Probate will not protect a guardian and are not receivable in evidence 
in defense of his action.—Folger vs. Heidel, 284. 

2. Ward, gratuitous maintenance of —Subsequent claim for—Payment of by guar- 
dian— Estate not liable, when.—The question whether an allowance out of his 
estate shall be granted for the support of a ward, depends very much on the 
facts of the particular case. It may, in someinstances, be granted for past 
maintenance; but never, where one has taken and brought up an infant 
as a member of his family, without any apparent claim or expectation, until 
afterward, of an allowance from the estate for such support. And a guardian 
paying such charge cannot hold the estate therefor.—Id. 

. Guardian and curator—Authority given to by Probate Courtof Andrew county 
to invest funds of ward in real estate—Authority dehors the statute.—Under 
the act of March 19th, 1866, (Adj. Sess. Acts 1866, p. 83) the Probate Court 
of Andrew county cannot confer upon a guardian authority to invest the 
money of his wards in real estate, unless the fund be itself proceeds derived 
from the sale or lease of their lands. And the guardian has no such power 
independent of the statute. Such purchase with a trust fund not so arising 
is absolutely void —Woods y. Boots, 646. 


— 





HANNIBAL AND ST. JOSEPH RAILROAD; See Railroads, 1, $1. 
HUSBAND AND WIFE; See Execution, 3 5, 6; Land and Land Titles, 16, 18, 
20, 21; Wills, 1; Witness, 1. 


INFANTS; See Guardian and Ward. 

INJUNCTION. 

1. Injxnction—Decree against one not party—Garnishment—TIn a suit for in. 
junction a decree against one not made a party, is unauthorized. Nor will such 
a suit without issue of execution or statutory process for attachment, warrant 
the summoning of garnishees.—McLaughlin vs. First Nat. B’k Kan. City, Mo., 

37. 

2. Equity—Bill to enjoin auction sale— Plaintiff in execulion made sole defendant. 
—Where property is seized on execution, a bill to enjoin the sale which mikes 
the plaintiffin execution the sole defendant, is as effectual as though the officer 
were made party defendant, and included in the decree.—Holthaus vs. Horn- 
bostle, 439. 

See Administration, 8. 

INSTRUCTIONS ; See Practice, civil, Trials. 

INSURANCE. 

1. Insurance—Premium note—Parol contract set up as a defense against—Con- 
tracts partly written and partly parol, latter part may be shown by parol—Res- 
cission—Recoupments, etc.—Where, in suit by an insurance company on a 
premium note, the defense was that the notes were given in consideration of a 
pwrol agreement by plaintiff to loan defendant certain sums of money, held, 
Ist. Tie note and agreement constituted parts of the same contract ; and only 
a part of it being in writing parol testimony was admissible to prove the re- 
mainder, 2d. Notwithstanding the failure to comply with his agreemeut to 
loan, defendant would be liable on his premium note unless he offered to res- 
cind the contract of insurance by returning the policy and demanding the note, 
$d. Without such defense the amount of plaintiffs recovery on the notes 
would nevertheless be subject, under appropriate pleading, to be reduced to 
the extent of the damage suffered by defendant in consequence of plaintiffs 
failure to make the loan.—The Life Association of America vs. Cravens, 388. 

INSURANCE, FIRE. 

1. Agent—Aects of sub-agent when binding on principal —The rule that an agent 
cannet delegate his powers unless the sub-agency be directly authorized or 

ratified by his principal, with full knowledge of the facts, has no application 
to acts purely ministerial. In such cases if he directs the act or being aware 
of the circumstances, afterward adopt it as his own, that is sufficient. —Grady 
vs. The Am. Cent. Ins. Co. of St. Louis, 116. 

2. Agent—Anthority of sub-agent to sign insurance policy—How granted—How 
shown.—Where a policy of insurance is signed bya sub-agent for the agent, 
and the latter afterwards takea the policy, receives the ‘premiuni, and, with 

full knowleige of the facts, re-delivers the instrument, it thereby becomes the 

act of the company as much as though signed by the agent himself. And to 
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INSURANCE, FIRE, continued. 
prove that such authority is recognized in the sub-agent by the company, 
similar previous transactions may be shown in evidence.—Id. 

8. Evidence—Execution of insurance policy— What testimony sufficient to give 
question as to, to jury—Proof heard by court in absence of jury.—In suit on 
a policy of insurance, where defendant pleads non est factum, any evidence 
tending to show the execution of the instrument, even though contradicted, 
will be sufficient to give the paper to the jury, who are then to determine 
what weight shall be attached to the testimony. As to the right of the court 
to pass upon testimony touching the execution ofa paper, a distinction may be 
drawn between a document whose execution is the main issue being tried, 
and one the execution of which is preliminary or collateral to the main con- 
troversy. In the former case it is a mere usurpation of the province of the 
jury, and a practice totally unauthorized, for the court to withdraw the panel 
and proceed of its own motion to hear testimony touching the execution of 
the instrument.—Id. 

4. Insurance policy—Suit upon—Defenses—Inconsistency.-[The court intimated 
without expressing an opinion, that in suit on an insurance policy the defense 
of non est factum, and “that the policy was to be issued on property to be 
occupied as a boarding house,” ete., ete., might be inconsistent pleas, |—Id. 

6. Foreign fire insurance agent doing business in this State not compelled to obtain 
licenses. —Since the passage of the Insurance act of 1869, (Wagn. Stat.,732) an 
agent of a foreign fire insurance company, doing business in this State, is not 
liable to the penalty fixed by the statute (Wagn. Stat., Art. IV, p. 781, 3 4) 
for failing to procure a State license. 3 44, Art. III, of the act of 1869, (Wagn. 
Stat., 777-8) requiring the payment into the Insurance Department of certain 
fees and dues in lieu of other taxes, etc., embraced in its operation foreign as 
well as domestic companies doing business in this State, and had the effect of 
repealing Art. IV, so far aa it required the procurement of State licenses by 
foreign companies. But such companies will continue liable under Art. IV, 
for fees, licenses and taxes for county and municipal purposes.—State vs. 
Beazley, 220. 

INTEREST ; See Contract, 2. 

INTOXICATION ; See Damages, 6. 


J. 


JEOFAILS; See Judgment, 2, 3, 4, 7. 

JUDGMENT. 

1. Conveyance, recording of, after judgment, or filing of transcript from a justice 
and before sale—Effect of as to purchaser at sheriff's sale—( Davis vs. Ownsby, 
14 Mo., 170).—The purchaser at a sheriff's sale will not take the title as against 
a deed made prior to the judgment and recorded before the sule—or, where 
the suit is before a justice, after the filing of the transcript with the circuit 
clerk—and before sale—although the deed is recorded after the rendition of 
judgment or filing of transcript. The object of the record is to impart notice 

to subsequent incumbrancers and purchasers—e.g. vendees at sheriff's sale. 

(Davis vs. Ownby, 14 Mo., 170.) The plaintiff in the judgment acquires a lien 
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JUDGMENT, continued. 
which will vind the estate against any subsequent act of defendant. And the 
rule is not changed by reason of the fact that the deed is executed after the 
rendition of the judgment or the filing of the transcript, where the person to 
whom the conveyance is afterward made is at the time of judgment or filing in 
possession of the property with a bond for title and has made lasting and valu. 
able improvements, so that he would be entitled to a decree for specific per 
formance as against his obligor.—Black vs. Long, 181. 

2. Attachment—Appearance of defendant—Special judgment against atiached 
property, when er>oneous—Amendment of, at subsequent term, for irregularity, 
etc.— What will be ordered by the Supreme Court—Where defendant in a suit 
by attachment appears to the action, a special judgment condemning the at. 
tached property to be sold, is erroneous; as defendant may have other prop. 
erty with which to satisfy the judgment, and would then have a right to elect 
what property shall be sold. (Kritzer vs. Smith, 21 Mo., 296.) But presump. 
tively such judgment is that of the court and not an error of the clerk and it 
cannot be set aside, at a subsequent term, on the ground of clerical mistake 
where nothing in the record or the judge’s docket, or clerk’s minutes, or pa- 
pers on file, shows such mistake; nor can such judgment be set aside for ir. 
regularity or informality. (What constitutes irregularity in judgments, con. 
sidered.) But where such judgment is brought before the Supreme Court, that 
tribunal will enter up a general judgment in accordance with the statute (see 
Wagn. Stat., p. 188, 3 36; p. 189, 3 40), or remand the cause to the Circuit 
Court, with directions to do the same thing.—Jones vs. Hart, 351. 

3. Judyment cannot be expunged at subsequent term for lack of docket entries, etc. 
to prove its rendition.—A judgment cannot be expunged at a term subsequent 
to that of its rendition, on the ground that neither the judge’s docket nor the 
clerk’s minutes show the rendition thereof. In such case the record of the 
judgment imports absolute verity and cannot be assailed for the lack of such 
vouchers.—Id. ; 

4. Altachment—Appearance—Special judgment— Error, presumptively that of 
clerk—Correction may be made on verdict and filee— Erroneous judgment 
amendment of under statute of jeofails—EHntry nune pro tune not revisable, 
when.—In an attachment cause, where the defendant is served with process 
or appears to the action, 

ist. A general judgment follows the verdict for the plaintiff as a legal conclusion, 

and if by reason of clerical mistake, such judgment is not entered, but tie 

clerk, by mistake, enters instead thereof, a special judgment, the facts by which 
the proper amendatory entry can be made, are furnished by the verdict and files 
in the cause; and such entry may be directed by the court at a subsequent 
term. And when there is doubt as to whether the improper entry was, in fact 
made by the clerk or the court, the presumption will be that the judgment was 
correctly rendered on the verdict, and incorrectly entered. 2nd. But even where 
the judgment itself is apparently erroneous, if the amendment is not “ against 
the right and justice of the matters in suit” (Wagn. Stat., 1037, 3 20), the court 

possesses the power under the statute of jeofails (see Wagn. Stat., 1034-5, 3 6; 

1086, 8 19; 1037, § 20), to amend it ata subsequent term. And such amenda- 

tory judgment should not work a reversal unless “error” was thereby com- 

mitted “ materially affecting the merits ;” (Wagn. Stat., 1067, 3 33.) And the 
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JUDGMENT, continued. 


fact that the amendment is not such “error” is conclusively shown by a man- 
date from the Supreme upon Circuit Court to make the same amendment. 
Srd. And, in any event, where the appeal is taken from the judgment entered 
nune pro tenc, and not from the judgment originally entered, the one last named 
cannot be revised in the Supreme Court.—Prr Snerwoop, J., dissenting.—Id 
. Execution sale—Erroneous judgment—Title—Right of defcndant.—While ail 
rights which have been acquired, bona fide, by any third person, under an exe- 
cution issued under a judgment, when the execution has not been impugned as 
improper or invalid, will be respected and preserved; yet if the judgment be 
set aside or reversed, the defendant is entitled to his property, seized under 
such execution, if in the hands of the plaintiff or the sheriff, or to the proceeds 
of the sale if it had been sold to any other person: and this principle would 
reach any right acquired by the plaintiff by motion against the defendant on 
a delivery bond.—Jones vs, Hart, 362. 

Judgment in one county lien on land in another, when.—A judgment rendered- 
in one county becomes a lien on land in another only from the date of its re- 
ceipt by the sheriff of the latter county. (R.C. 1855, pp. 741-2, 3 21.)—Lil- 
lard vs. Shannon Co., 522. 


. Judgment—Clerical mistake—Correction nune pro tunc.—Where the minute 


entry, on a judge’s docket, shows that a judgment was taken by default, but 
the judgment was entered by the clerk as final, that entry may be corrected 
and judgment, in accordance with the facts, entered at a succeeding term.— 
Robertson vs. Neal, 579. 
See Administration 4, 6; Bills and Notes, 1; Lis Pendens; Mortgages and 
Deeds of Trust, 9; Practice, civil, 1; Practice, civil, Appeal, 1,3; Prac- 
Practice, civil, Pleadings, 6; Replevin, 1. 


JUDICIAL SALE; See Execution; Judgment; Mortgages and Deeds of Trust; 


Partition, 1; Sheriff’s Sale. 


JURISDICTION ; See Crimes and Punishments, 2, 3; Equity, 2. 
JURY ; See Forcible Entry and Detainer. 
JUSTICES’ COURTS. 


Practice, civil—Appeal from justice—Inserting names of members in lien of 
Jirm name—Change in cause of action.—Where suit before a justice is 
brought in the name of a firm, the cause may be amended on appeal in the 
Circuit Court, by inserting the names, in full, of the members composing the 
firm. This is not the introduction of any new parties, and does not change 
the cause of action, within the meaning of the statute. (Wagn. Stat., 850, 
219.) [House vs. Duncan,—50 Mo., 453—commented on.]—Beattie vs. Hill, 
72. 

Note lost after appeal from justice—Afidavit not required—-Constr. Stat.— 
Where a note, sued upon before a justice of the peace is lost after appeal ta- 
ken to the Circuit Court, the affidavit of loss, contemplated by the statute (2 
Wagn. Stat., p. 81, 3 10), is not required.—Hosea & Co. vs. Cross, 173. 


. Justices’ courts, replevin in—Failure of slatement to show cause of aclion— 


Amendment of statement in Circuit Court.—In a replevin suit brought before 
a justice of the peace under tire “claim and delivery” act (Wagn. Stat., 817,) 
where the statement fails to allege that the property was detained by defend- 
40—vVoL. Lx. 
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JUSTICES’ COURTS, continued. 
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ant, and that it had not been seized under any process, execution or attach. 

ment, ete., it shows no cause of action upon which process can issue; and 

sucl) statement cannot be amended in the Circuit Court.—Gist vs. Loring, 487, 
See Judgment, 1; Unlawful Detainer. 


L. 


AND AND LAND TITLES. 


Acknowledgment— Certificate, allegation of as to value.—Whiere a conveyance 
is acknowledged before an officer authorized to take the same within the lim- 
its of his jurisdiction, it will be presumed that the acknowledgment was actu. 
ally taken within such limits, without an averment of that fact contained in 
the certificate.—Bradley vs. West, 33. 

Land and land titles—Legal seizin follows legal title—Adverse possession, what 
necessary to overthrow—Statute of limitations —Where one has the legal title, 
the legal seizin and possession follow; and anyone setting up or claiming 
under an adverse possession, must show that he, or those under whom he 
claims, have had the open, notorious and continued adverse possession, under 
claim of right or color of title, for the period limited by the statute.—Id. 
Land and land titles— Possession of part of a tract, with title to whole, pos. 
sesssion of all—Ouster—Entry by claimant without legal title—Possession of, 
how restricted— Construction of statute-—Where the legal owner is in the actual 
possession of a part of the land of which he has the fee, the law invests him 
with the possession of the whole; and he can only be dispossessed by actual 
ouster ; and one afterward entering on the land without the legal title, will be 
restricted in his possession to the part actually occupied or cultivated. The 
statute, (Wagn. Stat., 917, 3 5) making the possession of part of a tract of land 
under a mere color of title, in certain cases, possession of the whole, applies 
only where there is no legal occupancy by the owner of any part.—Id. 
Adverse possession—Proof of good faith, when not necessary.—In general it is 
sufficient that the possession of land be under claim of title, to clothe it with 
the character of an adverse holding, and to give it efficacy as a defense—when 
of sufficient duration to be a bar—without proof that the possession was ta- 
ken in good faith. But there must be an intent to claim and possess the land. 
—Id. 

Military bounty land—Entry upon, must be made when, ete —Unier a proper 
construction of the statute (Wagn. Stat., 915-16, 32 1, 2) an entry upon mili- 
tury bounty land, to be valid and effectual must be made before the expiration 
of the time limited by 21 that is, within two vears after the taking 
of adverse possession; otherwise the right of action is gone, and wh:enever 
that right is barred, the right of entry is closed.—Id. 

Land, contract for sale of —Title bond—Conveyance by obligor to third part— 
Rescission of original contract—Suit by obligee for purchase money, ele— 
Where one takes possession of land under a bond given to him for conveyance 
thereof on payment of the purchase money, a deed by the owner to a third 
party in the meantime, does not of itself, regardless of the circumstances, 
amount to a rescission of the original contract so as to authorize the obligee 
to abandon the laud and receive back whatever purchase money he las paid 
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LAND AND LAND TITLES, continued. 
out; ex. g. where the grantee in the deed agreed to receive the purchase 
money and to give the obligee another bond, with like condition to convey on 
receipt of the money, and especially where the obligee himself agreed to the 
substitution, the latter cannot recover back money paid out for the land and 
improvements thereon. And most certainly such action will not lie where the 
obligor has the land re-deeded to himself, and then tenders the deed.—Cooper 
ys. Stockton, 81. 

1, Entry upon fraction of quarter seclion—Conveyance of larger sub-division by 
disseizor with deed back to himself—Color of title-—The mere fact of an entry 
upon and occupation of a fractional sub-division of a section of land set apart 
under the United States surveys in Missouri, will not give color of tivle to a 
larger sub-division thereof, within the meaning of 3 5 of the statute of limita- 
tions (Wagn. Stat., 917,) unless he has acquired title by paper conveyance or 
inheritance, or contract from another who has previously assumed to be owner, 
And the disseizor cannot, by a conveyance to a third person, of the larger 
tract, and taking a deed back to himself, obtain color of title thereto. 

Where one is said “to have color of title,” the phrase implies that some act has 
been done, or some event has occurred by which some title, good or bad, has 
been convered to him.—Mylar vs. Hughes, 105. 

8. Statute of limitations—Failure to take possession of land for twenty years— 
Ouster necessary to divest title.—Oue who has the title to land but fails to take 
actual possession of it for twenty years, is not for that reason barred by the 
statute of limitations. The title carries with it the seizin, and to divest it after 
any lapse of time, great or small, there must be an actual ouster or a con- 
structive disseizin, by adverse possession of some part of the tract under color 
of title.—Id, 

9. Land—Occupancy of without claim or color of title a trespass.—The taking 
possession of land without any color of title or assertion of claim thereto, is 
a mere trespass.—Id. 

10. Lands—Burning of records—-Handbills as evidence.—Where all the records 
pertaining to the sale of land were destroyed by the burning of the county 
court house, hand-bills advertising the date of sale and description of the 
property, may be used as evidence in suit for the land.—Id. 

11. Land—Patent—Decree as to— Good collaterally as against mere possession. — 
A decree divesting the title to land out of an original patentee, and vesting it 
in another, cannot be attacked collaterally on account of mere irregularities in 
the proceedings, by one not a party in interest, and having no claim to the 
property other than naked possession.—Id. 

12. Mortgagee—Ejectment against one holding under possession by—Nolice of 

mortgage shown by fact af possession.—One holding possession under a mort- 

gagee cannot defend his possession in ejectment brought against him by a pur- 
chaser from the mortgagor, after the execution of the mortgage, without no- 
tice thereof. And the possession of defendant and knowledge of tliat fact by 
plaintiff are not sufficient to charge the latter with notice of the mortgage. 

To produce that result, the instrument must be recorded, or plaintiff must have 

either actual notice of its existence, or information such as would put a man 

of ordiuary prudence upon inquiry as to its existence. But the fact of suck 
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LAND AND LAND TITLES, continued. 
possession may be taken into consideration by the jury, in connexion with 
other circumstances, as going to show actual notice to plaintiff of the mort. 
gage.—Whitman vs. Taylor and Caldwell Co., 127. 


13. Lands— Irregularities in’ judgment and execution affecting—Title of stranger 
thereto, not affected by —Irregularities in the judgmentand execution under 
which land is sold, cannot affect the title of one who is a stranger to those 
proceedings and has no notice of the irregularities at the time of his purchase, 
—Id. 

14. Land, sale of, founded on constable’s nulla bona return, made in leas than 
ninety days.—A sale of land under execution, issued on a transcript from a 
justice’s court, is not void, collaterally, by reason of the fact that the trans. 
cript was founded upon a constable’s return, made in less than ninety days 
from date of the execution.—Id. 

15. Sheriffs sale not void collaterally for inadequacy of price.—Mere inadequacy 
of consideration will not, of itself, render a sheriffs sale void in a collateral 
proceeding.—Id. 

16. Eguity—Jurisdiction—Dower—Frand.—Courts of equity have jurisdiction 
of actions to set aside conveyances obtained by fraud, and to secure assign. 
ment of dower.—Devorse vs. Snider, 235. 

17. Land and Land Titles—Deed obtained without knowledge of grantor—Assent 
presumed after knowledge of record and acquiescence in occupation by grantee.— 
Semble, that although the grantor in a deed does not actually deliver it to the 
grantee, yet if he is afterwards aware of its being recorded, and of occupation 
of the land by the grantee for a loug period of years, his assent may be pre- 
sumed.—Id. 

18. Conveyances—Married wonan—Acknowledgment—Delivery.—Thie consent of 
a married woman to the delivery of a deed executed by her is evinced by her 
acknowledgment, which is the only way known to our law by which the con- 
sent of a femme covert can be exhibited.—Id. 

19. Equity—Title to land in third party cannot be set up, when.—A. having a 
title bond for certain land, and having paid the purchase price, conveyed the 
same to B., but the deed was not recorded. B. sold the tract to C., and re- 
turned the deed to A. with directions to cancel it, and make a conveyance Gi- 
rectly to C., and such deed was accordingly executed with full covenants and 
for adequate consideration. Ina suit by C. for a specifie performance of his 
contract by A., wherein B. asserted no claim, Ae/d, that parties having knowl- 
edge of the deed to plaintiff could not attack his title on the ground that A., 

4 by his title to B., had divested himself of title, and that the return of the in- 
strument did not re-invest it in A——Williams vs. McGuire, 254. 

20. Acknowledgments—Form of, in conveyances of land partly owned by wife 
and partly by husband, what sufficient—Linds owned by the husband and 
those owned by the wife in fee, may be embraced in the same conveyance; 
and under the Statute of 1855, the wife was not required to make two ac- 
knowledgments, one for her own lands, and one relinquishing her dower in the 
lands of her husband. Nor was it essential that a single acknowledgment 
should contain distinct references to the lands owned by the wife and those 


owned by the husband. A single acknowledgment would suffice. The clause 
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LAND AND LAND TITLES, continued. : 
relinquishing her dower will be held applicable to all lands in which she had 
dower, and surplusage as to all lands owned by her in fee.—Barker vs. Circle, 
258. 

21. Deed by married woman having only equitable right—After-acquired title of 
—Ejectment brought under—Estoppel under former covenants—Claim of de- 
fendant for affirmative relief in such suit, ele-—A married woman bought and 
paid for, and entered upon and permanently improved, certain land, but took 
no deed therefor; subsequently, conjointly with her husband, she conveyed 
the same by deed of trust with covenants of warranty, and after sale and pur- 
chase under the trust deed, being at that time discovert, obtained from her 
vendor a quit-claim deed for the property. 

Held, that her covenants in the trust deed would not estop her from maintain- 
ing ejectment on or after acquired title, paramount to the right conveyed by 
her; but the legal title received by her from her vendor, the right to which 
she had previously acquired by her purchase and possession, was, iu equity, in 
her hands, or in the hands of those having notice of her purchase and subse- 
quent conveyance, subordinate to the right transferred by her deed of trust. 

Where suit in ejectment is so brought, although defendant might properly ask 
to have plaintiff's title vested in himself, yet his failure to do so would not im- 
pair his right to hold possession against plaintiff claiming under that title 
with notice of defendant’s equity.—Id. 

22. Limitations, statute of—Adverse possession, what necessary to defeat an action 
of ejectment.—Adverse possession in order to defeat an action of ejectment, 
must be, for ten years prior to the institution of the suit, an open, notorious 
and ‘continuous occupancy of the land, or some part thereof, under color of 
title to the whole, and must be taken in good faith, under a claim adverse 
to plaintiff and those from whom he derives title. —Turner vs. Hall, 271. 

23. Color of title, deeds relied on to show shou'd be taken in good faith—Instrue- 
tions as to color of title-—The question whether deeds relied on as color of 
title were taken in good faith is rightly submitted to the jury. And they 
should be particularly told what constitutes color of title.—Id. 

24. Adverse possession— Acts lo establish may be determined in part from character of 
the land- What sufficient.-In determining the question of adverse possession, the 
jury may take into consideration the nature and situation of the land. And 
the placing of deeds on record, passing over the tract, employment of agents 
living in the neighborhood to look after it and prevent trespasses upon it, pay- 
ment of taxes continuously under claim of title, aud the like, may be considered 
by them ; and it is not always necessary to prove actual occupation by the 
claimant ; but the acts referred to would not be sufficient of themselve to estab- 
lish title by reason of adverse possession, unless the land was unsusceptible 
of more definite and actual possession, or such acts were known to the party 
holding the legal title, and known to have been done under claim of adverse 
title-—Id. 

25. Adverse possession, constructive—Recent decisions as to.—The later decisions 
of this court manifest no disposition to multiply those evidences of adverse 

possession which tend to give it a constructive character.—Id, 
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LAND AND LAND TITLES continued. 

26. Mililary bounty land—Right of action accrued before August \st, 1866— 
Limitation, what statute governs.—One whose right of action for the recovery 
of military bounty land, acerued prior to the act of August Ist, 1866 (Wagn, 
Stat., 915, 3 1), is not barred by two years of adverse possession thereafter, 
In such case, the ten years limitation act, and not that of two years, applies, 
(Wagn. Stat., 921, 3 32.}—Neilson vs. County of Chariton, 386. 

27. Deed cannot give color of title to possession, when.—A deed can afford no color 
of title to support a possession euded long before it is made.—Cooper vs. Ord, 
420. 

28. Land titles—Limitations, statute of —Possession— That of different holders— 
Tacking together of —Color of title, etc.—Subsequent adverse possession.— Where 
one takes possession under a deed giving color of title to certain land, his 
possession may be transferred to snbsequent parties, and the possession of 
the different holders may be united so as to make up the statutory period— 
provided the possession be notorious, etc., and the claim thereby acquired will 
be good so far as the land actually in occupation is concerned. But such sub- 
sequent parties cannot hold other land merely by color of their first grantor’s 
title, independent of any conveyance. And title so acquired by connected 
possessions may be defeated by subsequent adverse possession for the ‘ 
statutory period.—Id. 

29. Lands and land titles—Evxtent of boundaries, how shown to constitute color of 
title.—It does not always require a written instrument to constitute color of 
title, but there must be some visible acts or indicia which are apparent to all, 
showing the exteut of the boundaries of the land claimed, to amount to color 
of title.—Id. 

30. Ejectment—Military bounty land—Color of title—Where the right of action 
accrued under the present statute (Wagn, Stat., 915, 3 1) two years of open 
notorious and adverse possession of military bounty land will defeat an action 
of ejectment—regardless of color of title—as to the land actually occupied by 
defendant.—Id. 

31. Milifary bounty land—Entry upon must be made, when.—An entry upon mil- 
itary bounty land, to be valid and effectual, must be made within two years 
after the taking of adverse possession. (Bradley va. West, ante p. 33.)—Mer- 
chant’s Bk. vs. Clavin, 559. 

See Ejectment ; Conveyances; Forcible entry and Detainer, 4, 5, 6; Rail- 
roads, 14,16; Lis Pendens; Judgment, 5; Quieting Titles; Contract, 9. 
LANDLORD AND TENANT. 


1. Landlord aud tenant—Emblements, sale of.—A tenant not indebted for rent, 
although owing his landlord on other scores, has a right to sell a crop of his 
own raising.—Brown v. Turner, 21. 

2. Action for Baste by a tenant at will against a stranger.—A tenant at will or by 
sufferance is not liable to his landlord for waste committed by a stranger, and 
will have no action against the stranger therefor.—Coale vs. H. & St. J. R. R 

Co., 227. 
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LANDLORD AND TENANT, continued, 


. 3. Landlord and tenant—Cutling timber from wild lands, vested as part of farm 
y — What possession shown by.—Where lessees of a farm embracing wild lands, 
under the terms of their lease—authorizing them to cut timber from any part 
thereof—do in fact fell and remove timber from portions of the wild land, 
such acts are circumstances going to show possession of the whole tract.—Tiie 
Merchants’ Bk. of St. Louis vs. Clavin, 559. 

4. Landlord and tenant—Attornment to stranger.—A deed froma tenant toa 
third party, without the consent of the landlord, can have no effeet in depriv- 
ing the lessor of his possession.—Id. 

Landlord and tenant—Person holding under tenant—Adverse title —One 


so 


holding under a lessee cannot set up a title adverse to that of the original 
lessor.—Id. 
See Forcible Entry and Detainer; Unlawful Detainer. 

LEGISLATURE ; See Evidence, 1. 

LICENSE; See Practice, Criminal, 2, 3. 

LIEN ; See Judgment, 6; Mechanics’ Liens; Mortgages and Deeds of Trust, 6; 
Lis Pendens. 

LIENS, JUDGMENT; See Judgment, 1. 

‘ LIEN, MECHANICS’; See Mechanics’ Lien. 

LIEN, VENDORS’; See Vendors’ Lien. 

LIMITATION, 

1. Administration—Action against estate— Limitation as to claims.-The cause of 
action against an administrator for money, alleged to have beeu wrongfully 
collected by him on a note, accrues atthe date of the payment thereof. And, 
the statutory limitation of two years against such claims, being then in force, 
failure to present the claim against the estate within two years from the time 
of payment, will bar it, notwithstanding that the administration may have 
been commeneed when the three years’ limitation act was in operation.— 
Greenabaum vs, Elliot, 25, 

2. Land and land titles--Legal seizin follows legal title—Adverse possession, what 
necessary to overthrow—Slatute of limitations.—Where one has the legal title, 
the legal seizin and possession follow; and any one setting up or claiming un- 
der an adverse possession, must show that he, or those under whom he claims, 
have had the open, notorious and continued adverse possession, under claim 
of right or color of title, for the period limited by the statute.—Bradley vs. 
West, 33. 

. Land and land titles— Possession of a part of a tract, with title to whole. pos- 

session of all—Ouster—Entry by claimant without legal title— Possession of, how 

restricted— Construction of statute—Where the legal owner is in the actuak 
possession of a part of the land of which he has the fee, the law invests him 
with the possession of the whole; and he can only be dispossessed by actual 
ouster; and one afterward entering on the land without the legal title, will be 
restricted in his possession to the part actually occupied or cultivated. The 
statute, (Wagn. Stat., 917, 3 5) making the possession of part of a tract of land 
under a mere color of title, in certain cases, possession of the whole, applies 
only where there is no legal occupancy by the owner of any part.—Id. 






































632 IN DEX. 





LIMITATION, continued. 

4. Adverse possession— Proof of good faith, when not necessary.—In general it 
is sufficient that the possession of land be under claim of title, to clothe it with 
the character of an adverse holding, and to give it efficiency as a defense— 
when of sufficient duration to be a bar—without proof that the possession 
was taken in good faith. But there must be an intent to claim and possess the 
land.—Id. 4 

5. Partnership—Dissolution of—Partner trustee, how far—Collections by one 
member after dissolution—Statute of limitations, when begin to operate in ref. 
erence to accoun/s, ete.—1. Partners infer sese are trustees as to firm property 
held by them after dissolution, but the trust is implied, not express. Hence, 
actions between them, relating thereto, are subject to the statute of limitations, 
2. The statute does not necessarily begin to run from date of dissolution. Its 
operation commences with a breach of trust by the partner having partnership 
property or accounts in charge. And as a general rule the breach takes 
place after a failure to account and settle within a reasonable time after dis- 
solution, and must be ascertained from the particular circumstances of each case. 
$. Where an account has been stated between them at the close of the part- 
nership, the statute, as to the items embraced therein, runs from the time of 
the statement. 4. Where mutual arrangement, after dissolution, delegates 
to one member the collection of debts due the firm, no cause of action accrues 
against him in favor of his co-partner, nor does the statute begin to run, so 
long as a faithful discharge of that duty postpones a final settlement.—Coud- 
rey vs. Gilliam, 86. 

. Statute of limitations— Defense of may be raised by demurrer, when— Motion 
in arrest.—The defense of the statute of limitations may be made by demurier 
when the statement of the plaintiffshows an absolute bar without exception, 
But where this fact does not appear on the face of the petition the same may 
be exceedingly defective, and yet, defendant failing to demur, and setting up 
the statute as a defense—which is traversed by the replication—the defect 
is not subject to motion in arrest.—Id. 

Entry upon fraction of quarter seclion— Conveyance of larger sub-division by 
disseizor with deed back to himse!f—Color of title —The mere fact of an eutry 
upon an occupation of a fractional sub-division of a section of land, set apart 
under the United States survey in Missouri, will not give color of title toa 
larger sub-division thereof, within the meaning of 3 5 of the statute of limita- 
tions (Wagn. Stat., 917), unless he has acquired title by paper conveyance or 
inheritance, or contract from another who has previously assumed to be owner. 
And the disseizor canuot, by a conveyance to a third person, of the larger 
tract, and taking a deed back to himself, obtain color of title thereto. 

Where one is said ‘to have color of title,” the phrase implies that some act has 
been done, or some event has occurred by which some title, good or bad, has 
been conveyed to him.—Mylar vs. Hughes, 105. 

8. Slatute of limitations—Failure to take possession of land for twenty years— 
Ouster necessary to divest title. —Oune who has the title to land but fails to take 
actual possession of it for twenty years, is not for that reason barred by the 


statute of limitations. The title carries with it the seizin, and to divest it after 
any lapse of time, great or small, there must be an actual ouster or a con- 
structive disseizin, by adverse possession of some part of the tract under color 
of title.—Id. 
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LIMITATION, continued, 
9. Limitations, statute of—Adverse possession, what necessary to defeat an action 
of ejectment.—Adverse possession in order to defeat an action of ejectment, 


must be, for ten years prior to the institution of the suit, an open, notorious, 
and continuous occupany of the land, or some part thereof, under color of title 
to the whole, and must be taken in good faith, under a claim adverse to plain- 
tiff and those from whom he derives title —Turner vs. Hall, 271, 

10. Color of title, deeds relied on to show should be taken in good faith—Instrue- 
tions as to color of litls—The question whether deeds relied on as color of 
title were taken in good faith is rightly submitted to the jury. And they 
should be particularly told what constitutes color of title.—Id. 

11, Adverse possession—Acts to establish may be determined in part from charae- 
ter of the land— What sufficient.—In determining the question of adverse pos- 
session, the jury may take into consideration the nature and situation of the 
land. And the placing of deeds on record passing over the tract, employment 
of agents living in the neighborhood to look after it and prevent trespasses 
upon it, payment of taxes continuously under claim of title, and the like, may 
be considered by them ; and it is not always necessary to prove actual occupa. 
tion by the claimant; but the acts referred to would not be sufficient of them- 
selves to establish title by reason of adverse possession, unless the land was 
unsusceptible of more definite and actual possession, or such acts were known 
to the party holding the legal title, and known to have been done under claim 
of adverse title.—Id. 

12. Adverse possession, constructive—Recent decisions as to.—The later decisions 
of this court manifest no disposition to multiply those evidences of adverse 
possession which tend to give it a constructive character.—Id, 

13. Military bounty land—Right of action accrued before August 1st, 1866— 
Limitation, what statute governs.—One whose right of action for the recovery 
of military bounty land, accrued prior to the act of August Ist, 1866 (Wagn. 
Stat. 915, 3 1), is not barred by two years of adverse possession thereafter. 
In such ease, the ten years limitation act, and not that of two years, applies. 
(Wagn. Stat., 921, 3 32.}—Neilson vs. County of Chariton, 386. 


14. Damages—Suit against railroad for—Suit after non-suit must be brought, when. 


—Under 2 5 of the Damage act (Wagn. Stat., 520), the new suit brouglit against 
a railroad, after non-suit, must be commenced within one year after the date 
of the injury. Section 19 of the chapter concerning Limitations (Wagn. Stat. 
919,) authorizing the commencement of a new action within a year from date 
of non-suit, has no application to causes, the time for bringing which is not 
“ prescribed” by that chapter (3 19), but otherwise limited, (Jd., 3 26.)— 
Gerren vs. H. & St. J. R. R. Co., 405. 


15. Land titles—Limitations, statute of —Possession—That of different holdera— 


Jacking together of —Color of title, ete. —Subsequent adverse possession.—W here 
one takes possession under a deed giving color of title to certain land, his 
possession may be transferred to subsequent parties, and the possession of the 
different holders may be united so as to make up the statutory period—pro- 
vided the possession be notorious, etc., and the claim thereby acquired will be 
good so far as the land actually in occupation is concerned. But such subse- 
quent parties cannot hold other land merely by color of their first grantor’s 
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LIMITATION, continued. 
title, independent of any conveyance. And title so acquired by connected 
possessions may be defeated by subsequent adverse possession for the statu. 
tory period. —Cooper vs. Ord, 420, 

16. Lands and land titles—Extent of boundaries, how shown to constitute color of 
tide.—It does not always require a written instrument to constitute color of 
title, but there must be some visible acts or indicia which are apparent to all, 
showing the extent of the boundaries of the land claimed, to amount to color 
of title. —Id. 

17. Ejectment—Military bounty land—Color of title. —Where the right of action 
accrued under the present statute (Wagn. Stat. 915, 3 1) two years of open, 
notorious and adverse posession of military bounty land will defeat an action 
of ejectment—regardless of color of title—as to the land actually occupied by 
defendant.—Id. ; 

18. State University—Annuity for—Statute of linitation—Fund, how affected by, 
—Under the act of March 11th, 1867 (Sess. Acts 1867, p. 9) a certain propor. 
tion of the State revenue was set aside annually for the support of the State 
University. In mandamus against the State Auditor to compel a parment of 
the annuity for the five rears next preceding, held, that the claim was not 
barred br the limitation of two years contained in the statute, relating to the 
Treasury Department. (Wagn. Stat., 1336, 3 24.) That annuity is not one of 
those adverse claims contemplated by the statute, requiring a preseutation of 
“the evidence that proves or supports them,” but a gratuitous fund set apart 
by the State, and the amount of which is peculiarly within the knowledge of 
the State Auditor.—State ex rel. vs. Halliday, State Auditor, 596. 

LIQUOR, SELLING OF; See Practice, criminal, 2, 3. 

LIS PENDENS. 

1. Equitable liens— Filing notice of lis pendens affects purchaser of land.—The 
purchaser of land, after the filing of notice of a lawsuit affecting the title 
thereof, acquires only the rights of a purchaser pendente lite. Under a proper 
construction of the statute (W. S., 905), the words “ purchasers of incum. 
brances” should read ‘purchasers or incumbrancer.”—Turner vs. Babb, 342. 

2. Lis pendens—Purchaser of property, when affected by decree, ete-—A purchaser 
pendente lite of property actually in litigation, though for a valnable considera. 
tion and without notice, express or implied in poiut of fact, will be bound by 
the decree affecting that property, which may be made against the person 
from whom he derives title. —Id. 

3. Lis pendens—Purchaser with notice affected although relief granted is not 
prayed for.—A. brought suit to divest the title to a tract of land out of B. & 
C., and to vest the same in himself; but the decree of court vested the title 
in B., at the same time, however, giving judgment for a certain sum, and or- 
dering a special execution against the land to satisfy it. Held, that a pur- 
chaser at the sheriff's sale would hold the title as against a grantee of B. with 
statutory notice of the litigation. The fact that the decree placed a lien, not 
asked for by plaintiff, on the land, did not invest B. and his grantee with the 
title aischarged of the incumbrance. In such case, the grantee, pendente lile 
is governed by the decree of the court notwithstanding that the relief granted 
is the result of compromise, and other than that called for by the pleadings.-Id. 

LOST NOTE; See Justice’s Courts, 2. 
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MARRIED WOMEN ; See Husband and Wife; Land and Land Titles, 16, 18, 
20, 21. 

MASTER AND SERVANT; See Railroads, 21, 22. 

MECHANIC’S LIEN. 

1. Mechanic's lien— Public school houses not subject to.—A school house and lot, the 

title to which is vested in the State Board of Education, is not subject to a 

mechanic’s lien. (Wagn. Stat., 907.)}—Abercrombie vs. Ely, et al., 238. 

Mechanic's lien—Atlaches only to structure in which material was actually used— 

Statute and cases construed. —The present mechanic’s lien law gives the materixl 

man a lien only on the building, into the construction of which the material 

actually entered. The words, “with intent to defraud the person from whom the 
materials were purchased,” etc., used in 3 23 of the mechanic’s lien law (Wagn 

Stat., 912); must be construed to mean “with intent to deprive him of the lien 

on which he relied at the time of making the sales.” Morrison v. Hancock, 

40 Mo. 561 and Hoffman v. Walton, were cases construing the act of 1857 

(Sess. Acts 1857, p. 668) before the present modification of the law governing 

mechanics’ liens.—Garth vs, Carrier, 581. 

MILITARY BOUNTY LAND; See Conveyances, 3; Land and Land Titles, 5, 

26, 30, 31. 

MISDEMEANOR; See Crimes and Punishments, 2, 3, 

MORTGAGES AND DEEDS OF TRUST. 

1. Notes secured by deed of trust—Provision that neither note shall be collected till 
last one fall due—Suit on notes, how affected by.—Where a deed of trust given 
to secure sundry notes maturing at different dates, provides that none of them 
shall become due and that the deed shall not be foreclosed, till the maturity 
of the note made latest payable, the holder who purchases one of the notes 
with knowledge of the above provision, eannot recover judgment thereon until 
the last note matures. In such suit the note in action and the deed of trust 
may be read together and considered as one instrument. 

(As to how far the deed qualified the time of payment of the note, the action 
not being a proceeding to foreclose the deed, Hough, J., expressed no 
opinion.) —Brownlee vs. Arnold, 79. 

2. Mortgagee—Ejectment against one holding under possession by—Nolice of 
mortgage shown by fact of possession.—One holding possession under a mort- 
gagee cannot defend his possession in ejectment brought against him by a pur- 
chaser from the mortgagor, after the execution of the mortgage, without no- 
tice thereof. And the possession of defendant and knowledge of that fact by 
plaintiff are not sufficient to charge the latter with notice of the mortgage. 
To produce that result, the instrument must be recorded, or plaintiff must 
have either actual notice of its existence, or information such as would put a 
man of ordinary prudence upon inquiry as to its existence. But the fact of 
such possession may be taken into consideration by the jury in connexion 
with other circumstances, as going to show actual votice to plaintiff of the 
mortgage. —W hitman vs. Taylor, et al., 127. 

3. Mortgagee—Purchase from—Subrogation of purchaser to rights of mortgage — 

[The court intimated that where land is purchased of a mortgagee, and the 
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MORTGAGES AND DEEDS OF TRUST, continued, 
mouey is used to cancel the mortgage debt, the purchaser might, in a proper 
proceeding, be subrogated to the rights of the mortgagee, for re-imbursement 
of the money so advanced. }—Id. 

4. Morigage on mill, when will include machintry subsequently placed in.—By the 
terms of a mortgage given on a mill to secure certain notes, it was made “a 
lien on the mill and machinery in said mill till the payment of said notes,” 

. Held, that it would embrace machinery placed in the building after the mort. 
gaze was given and before the notes were satisfied.—Johuston vs, Morrow, 
339. 

5. Trustee’s deed under deed of trust—Recitals in, not prima facie evidence, 
when.—The recitals contained in a deed given by a trustee acting under a deed 
of’ trust are not prima facie evidence of the truth of those recitals, unless de. 
clared to be so by the terms of the deed of trust.—Neilson vs. Chariton Co,, 
386. 

6. Mortgage—Agreement to give will ereatea lien, how far.—It seems to be well 
settled, that an agreement in writing to give a mortgage, will create‘a lien 
upon the land specified in the agreement as against general creditors. (Me. 
Quie vs. Peay, 58 Mo., 58; Blackburn vs. Tweedie, post p. 505.) And it is 
proper to record such an instrdment.—Carter vs. Holman, 498. 

7. Equitable mortgage on land—Agreement by owner to give oceupaney of land in 
liew of interest on sum borrowed.—A written agreement by the owner to pay the 
















































occupant of certain land a given sum, conditioned, that when the land was sold 
to enable the owner to realize the amount, the occupant should surrender his 
possession, and meantime giving him the occupaney in lieu of paying him in- 
terest on this sum, was held to coustitute an equitable mortgage, and amounted 
to a specific lien on the land; and any one buying with notice of the agreement 
would take subject to it—Blackburn vs. Tweedie, 505. 

8. Agreement will constitute equitable mortgage, when.—An agreement to give a 
mortgage, a mortgage defectively executed, or an imperfect attempt to create 
a mortgage or to appropriate specific property to the discharge of a particular 
debt, will create a mortgage in equity or a specific lien on the property so 
mortgaged. (See McQuie vs. Peay, 58 Mo., 58-9; Carter v. Holman, ante 
p- 493.)—Id. 

9. Suit lo foreclose deed of trust—Prior foreclosure—Judgment on note, notwith- 
slanding.—Although, in suit to foreclose a deed of trust given to secure a 
note, it appear that the deed has already been foreclosed, and the property 
sold, vet plaintiff may nevertheless obtain a general judgment on the note, if 
the same be unsatisfied.—Watson vs. Hawkins, 550. 

10. Mortgage—Trausfer of lands not an assignment of debt-—The assignment of a 
debt secured by mortgage, passes the mortgage as incident thereto; but the 
transfer of the mortgaged land does not per se operate an assignment of the 
deed and of the debt therein secured.—Id, 

See Swamp Lands, 1, 
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NEGLIGENCE; See Bills and Notes, 9, 12; Common Carriers, 1, 2, 3, 4, 5; 
Damages, 4, 6, 7; Railroads, 3, 4, 5, 6, 18, 21, 22, 23, 24, 26, 27, 28. 

NODAWAY COUNTY; See Execution, 7. 

NON-SUIT; See Practice, civil, 1; Practice, civil, Appeal, 2. 

NOTICE; See Lis Pendens. 


0. 
OFFICER ; See Corporations, Municipal, 1,6; Limitations, 18; Revenue, 2. 


P. 


PARTITION. 

1. Partition—Sale of land in partition—Confirmation of discretionary with 
lower court.—The confirmation or rejection of a sale of land in partition, is a 
matter resting largely in the discretion of the lower court, and the Supreme 
Court will be very slow to interfere with its action —Pomeroy vs. Allen, 530 

PARTNERSHIP;; See Limitations, 5; Practice, civil, Pleadings, 5. 

PATENT; See Land and Land Titles, 11. 

POSSESSION ; See Forcible Entry and Detainer, 2, 8, 4,5; Land and Land 
Titles, 27, 28; Landlord and Tenant, 3, 4, 5; Limitations, 2, 8, 4; Qui- 
eting Titles. 

PRACTICE, CIVIL. 

1. Practice, civil—Non-suit not voluntary where party may obtain judgment and 
substantial damages.—Where plaintiff is not precluded by the action of the 
court, in excluding testimony or otherwise, from recovering judgment and also 
substantial damages—if warranted by proof—non-suit taken by him will be 
held as voluntary and leaving him without remedy. And it is immaterial that 
in some particular the rulings made and instructions given may have been ob- 
jectionable.—Loring vs. Cooke, 564. 

See Practice, civil, Appeal, 3; Venue, 1. 

PRACTICE, CIVIL, ACTIONS ; See Attachment; Bond, 1; Contracts, 1; Eject- 
ment, 1; Forcible Entry and Detainer; Landlord and Tenant, 2; Prae- 
tice, civil, Parties, 4; Quieting Titles; Replevin ; Revenue, 2; Slander; 
Streets, 5. 

PRACTICE, CIVIL, APPEAL. 

1. Practice, civil—Judgment for costs—Appeal.—A judgment for costs is not a 

final judgment from which appeal will lie.—Conn vs. Ferree, 17. 

2. Equity—Non-suit with leave, ete.—Appeal—Whether in suit in equity, a non- 
suit with leave to move to set aside can be taken so as to bring the case be- 
fore the Supreme Court for review, doubted.—Id. 

3. Certiorari only brings up the record—Facts dehors should be proved.—The ef- 
fect of the writ of certiorari is merely to bring up the records and proceedings 
of the lower court. And, so, where a petition for that writ charged facts de- 
hors the record, showing the illegality of a certain county tax, on a hearing of the 
cause, those material to the case should be proved or admitted as in other 
trials ; otherwise the writ should be dismissed.—Rogers vs. Clinton Co. Court, 

101. 
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PRACTICE, CIVIL, APPEAL, continued. 

4. Judgment notwithstanding answer—Bill of exceptions need not contain mo. 
tion for—Judgment may appear in transcript in ordinary form.—Wheve judg. 
ment is given notwithstanding the answer, the action of the court may be 1e 
viewed, although the judgment is in the usual form and silent touching the an. 
swer, and although the motion fur judgment is not embraced in the bill of ex. 
ceptions. (The motion may have been ore tenus.}—McDonald vs. Fist, 172. 

5. Note lost afier appeal from justice—A ffidavit not reqguired—Constr. Siat-- 
Where a note sued upon before a justice of the peace is lost after appeal ta. 
ken to the Circuit Court, the affidavit of loss contemplated by the statute (2 
Wagn. Stat., p. 814, 3 10), is not required —Hosea & Co. vs. Cross, 178. 

See Administration, 5; Justice’s Court, 3; Practice, civil, Parties, 1; Prac. 
tice, Supreme Court ; Unlawful Detainer. 

PRACTICE, CIVIL, NEW TRIALS. 

1. Newly discovered evidence, merely cumulative, no ground for new trial_—A mo- 
tion for new trial should not be granted on the ground of newly discovered 
evidence which is merely cumulative.—Whalen vs. St. L., K.C. & N. R. W,, 
323. 

PRACTICE, CIVIL, PARTIES. 

1. Practice, civil—Appeal from justice—Inserting names of members in lieu of 
firm name— Change in cause of action. —Where suit before a justice is brought 
in the name of a firm, the cause may be amended on appeal in the Circuit 
Court, by inserting the names, in full, of the members eomposing the firm. 
This is not the introduction of any new parties, and does not change the cause 
of action, within the meaning of the statute. (Wagn. Stat., 850,319.) [Tlouse 
vs. Dunean,—50 Mo. 453—commented on.]—McAllen vs, Woodcock, 174.— 
Beattie v. Hill, 72. 

2. Practice, civil—Joinder of co-plaintiff against his consent—When proper.— 
In suit against a corporation, where a trustee was made co-plainiff without 
his knowledge and against his consent, and prayed a dismissal as to himself on 
that ground: Held, that although he might have been joined as co-defendant, 
vet it was not error in the court to overrule the motion, and retain him as 
plaintiff, on the execution of his co-plaiutiff of a bond to indemuify him against 
costs.—McAllen v. Woodcock, 174. 

3. Bond—Action upon—All obligees must join.—Where an obligation is exe- 
cuted to two or more jointly, all the obligees must sue upon it. They cannot 
separate the lability and bring an action in favor of each.—Dewey v. Carey, 
224. 

4. Assumpsit—Promise made for third party.—A promise made for his benefit 
may be sued upon by a third persou.—Schuster vs. K. C., St. J. & C. B. KR, R., 290. 

PRACTICE, CIVIL, PLEADING. 

1. Jractice, civil— Pleadings, onus probandi.—Where the answer specifically de- 
nies the allegations of the petition, the burden is on plaintiff to prove them 
and the fact that defendant sets up certain equities as an independent defense 
does not shift the onus on defeudant as to those allegations.—S:urdevant vs. 
Rehard, 152. 

2. Practice, civil— Withdrawal of a defense pleaded.—The right of a defendant to 

withraw one of lis defeuses at any time is unquestionable.—Elliott v3. Secor 

and Evans, 163. 
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PRACTICE, CIVIL, PLEADING, continued. 


8. Practice, civil-Allegation as to existing of corporation-What suffictent.—In suit 
by a corporation, an averment that plaintiff was a corporation “duly incorpo- 
rated under by virtue of an act of the General Assembly of the State of Mis- 
souri entitled,” ete., was a sufficient allegation of plaintiff’s corporate existence. 
—The Chillicothe Savings Assoc’n vs. Ruegger, 218. 

. Pleadings—Allegations as to corporate existence in suit by company on con- 
tract, etc.—One having made a contract with a company, in its ecrporate name 
thereby admits that it is duly constituted a body politic and corporate, at the 
time, atid is estopped from setting up for defense by way of demurrer or other- 
wise, the non-allegation of these fucts by the company in suit on the contract, 
And in such suit the company need not state where it has its residence or 

principal place of business.—The Nat. Ins. Co. vs. Bowman, 252. 

Promissory note given by partners—Allegation as to partnership, what suffi- 

cient.—In suit on a promissory note given by co-partners, the allegation that 
the makers were co-partners and signed their names as such, is sufficient 

without the further allegation that they were co-partners for business purpo- 
ses or were known as such.—Id. 

Practice, civil—Demurrer by one defendant—Judgment for both, when improper. 

—Where one of two defendants demurs to plaintiff’s petition, and the demur- 

rer being sustained, plaintiff refuses to answer, it is error to give judgment 

against him in favor of both defendants.—Id. 

*. Practice, civil— Want of knowledge, etc.— What pleading as to, tnsufficient.— 
The mere averment that the pleader “does not know” whether a certain state 
of facts exists, without more, is an insufficient denial under the practice act. 
(Wagn. Stat., 1015, 3 12.)—Watson vs. Hawkins, 550. 

8, Practice act—Replication—Lalilude of denial allowed in.—Under the statute, 
(Wagn. Stat., 1017, 3 15) it would seem that plaintiff in his replication is not 
allowed that latitude of indirect denial which is permitted to the defendant. — 
Id. eens 

See Administration, 7; Arbitration and Reference; Aitachment, 1; Bills 
and Notes, 5,6; Common Carriers, 4 ; Contract,8; Damages, 10; Equity, 
5; Insurance, Fire, 4; Land and Land Titles, 11; Limitations, 6; Rail- 
roads, 21; Slander, 1. 

PRACTICE, CIVIL, TRIALS, 

1, Practice, civil—Instructions— Failure to give additional ones no ground of rever- 
sal, when.—Where instructions given, correctly explain the law and cover all 
the issues in the case, the refusal of additional instructions cannot be assigned 
for error.—Bradley vs. West, 59. 

. Practice, civil—Instructions—May declare that certain evidence tends to prove 
particular facts.—An instruction which tells the jury that they may consider 
certain evidence as tending to prove a particular fact, but which makes no 
comment as to its weight or effect, is not for that reason improper.—Beattie 

vs, Hill, 72. 

Evidence—E-xecution of insurance policy—What testimony sufficient to give 

question as to, to jury—Proof heard by court in absence of jury.—In suit on 

a policy of insurance, where the defeudant pleads non est factum, any evidence 
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PRACTICE, CIVIL, TRIALS, continued. 

tending to show the execution of the instrument, even though contradicted 
will be sufficient to give the paper to the jury, who are then to determine what 
weight shall be attached to the testimony. As to the righit of the court to pass 
upon testimony touching the execution of a paper, a distinction may be drawn 
between a document whose execution is the main issue being tried, and one 
the execution of which is preliminary or collateral to the main controversy, 
In the former case it is a mere usurpation of the province of the jury, and a 
practice totally unauthorized, for the court to withdraw the panel and proceed 
of its own motion to hear testimony touching the execution of the instrument 
—Grady vs. Am. Cent. Ins, Co., 116. 

Practice,civil—Instructions— When refusal of proper.—It is not error to re- 
fuse an instruction, when those given fairly present the law of the case and 
are not calculated to mislead.—Wilson vs. K. C., St. J. & C. B. R. R., 184, 

5. Practice, civil—Instructions.—Instructions not based on evidence are prop. 

erly refused.—Read vs. St. Louis, K. C. & N. R. R., 199. 

Instructions calculated to confuse, etc.—Instructions substantially given in anoth- 
er form, and those calculated to confuse or mislead, are properly rejected. — 

Coale vs. H. & St. J. R. R., 227. - 

Practice, civil—Instructions—Misleading— Refusal of.—Instructions not based 
on testimony and calculated to mislead the jury, should be refused.—Lester 
vs. K. C., St. J. & C. B. R. R. Co., 265. 

Instructions—Rejection of particular ones improper, when the aggregate states 
the law properly.—If instructions taken as a whole declare the law properiy, 
and are neither inconsistent nor misleading, the fact that any particular one is 
partial or defective, is no ground for its rejection.— Whalen vs. St. Louis, K. € 
& N. R. R. Co,, 323. 

Instructions of little value, when.—Where a case is heard by the court asa 
jury, instructions are of but little use except to show the theory upon which 
the case is tried.—Cooper vs. Ord, 420. 

10. Instructions— Rvidence—Refusal.—An instruction not supported by evidence 

should be refused.—Id. 

11. Instreections-Refusal of, proper, when.—Declarations of law not applicable to 
tie facts of a case, although abstractly correct, are properly refused.—Gist vs, 
Loring, 487. 

12. Practice, civil— Witnesses—Credibility of, etc.—The trial court is the proper 
judge of the credibility of witnesses—Id. 

13. Practice, civil—Instructions.—Instructions not warranted by the evidence 
should be refused.—Sumner vs. McCray, 493. 

14. Practice, civil—Allegata and probata-Claim for conversion of note, and proof 
of failure to pay pro rata proceeds, ete.—Under a petition charging the trover 
and conversion of a note, plaintiff cannot show that defendant was trustee ap- 
pointed to collect the note and distribute the proceeds among the creditors of 
the maker, and failed to pay over to plaintiff his proportion of the amount. — 
Ensworth vs. Barton, 511. 

15. Practice, civil—Conflict of evidence—Jury.-In civil actions at law, the find- 

ing of the jury on questions of conflicting evidence is conclusive.—-Powell vs. 

Camp, 569, 
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PRACTICE, CIVIL, TRIALS, continued. 

16. Instructions, may be refused, when.—It is no error to refuse an instruction 
when the same proposition of law is embraced in others already given.—Id. 
17. Practice, civil—Instructions may be given, when, taken as a whole, they state 
the law properly.—Where instructions, tuken together, state the law correctly, 
it is proper to give them, although they are objectionable when taken sepa- 

rately.—Edwards vs. Cary, 572. 
See Arbitration and Reference; Damages, 10; Practice, civil, New Trials. 

PRACTICE, CRIMINAL. 

1. Recognizance to appear—Demurrer— Omission of day of the month.—The con- 
dition of a recoguizance was, that the principal should “appear at the Circuit 
Court on the first day of the next term thereof, to be holden on the day of 
June next.” On scire facias on the recognizance against the sureties, Aeld, 
that the omission of the day of the month was not a material defect; and that 
even if there were any substantial defect in the recognizance, it could not be 
taken advantage of by demurrer ; for a demurrer to a scire facias on a forfeited 
recognizance is not taken as to what appears in the writ or recognizance, but 
as to what appears of record.—State vs. Potts, 368. 

2. Practice, criminal—Indictment—Selling liquor without license—Burden of 

proof.—In indictments for selling liquor without license, the onus is on the 

accused of showing authority to sell.—State vs. Edwards, 490, 

. Selling liquor without license—Indictment for—Joinder, improper, when— 

No ground for reversal, when.—Persous may be jointly indicted for sell- 

ing liquor without license, but there should be no joinder in the absence 

of proof showing a common design or concert of action. Where, how- 
ever, notwithstanding the failure of such proof, it appears clearly that 
each of a number of defendants so jointly indicted are guilty of acts which 
would warrant a separate indictment and conviction, the misjoinder does nos 
work such “ prejudice to the substantialrights of defendant upon the merits ” 
(Wagn. Stat. p. 1091, 3 27,) as to warrant the interference of the Supreme 
Court.—Id. 
See Crimes and Punishment, 

PRACTICE, SUPREME COURT. 

1. Practice, civil— Weight of evidence.—It is not the province of the Supreme 
Court to weigh testimony in civil actions at law.—Beattie vs. Hill, 72. 





2. Practice, Supreme Court—Conflict of evidence.—In civil actions at law Su- 
preme Court will not consider questions of conflicting evidence.—Schuster vs. 
K.C., St. J. & C. B. R.-R., 290. 

8. Practice, Supreme Court—Filing of brief, ete. —Where plaintiff in error fails 
to file statement and brief, as required by statute, the writ will be dismissed. 
—State vs. Smith, 515. 

4. Practice, Supreme Court—Evidence, weight of.—In civil actions at law, the 
Supreme Court has nothing te do with the weight of evidence.—Edwards vs- 
Cary, 572. 

See Damages, 8, 11; Judgment, 2,4; Partition, 1; Practice, civil, Appeal. 

PRINCIPAL AND AGENT; See Agency. 

41—voL. Lx. 
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QUIETING TITLES. 

1. Quieting titles—Statute as to, does not contempate future tnieresis.—Under 
the statute touching the quieting of titles (Wagn. Stat., 1022, 33 53, 54), 
plaintiff cannot compel defendant to litigate his claim to a future interest in 
an estate, which does not conflict with the possession or right of possession 
of plaintiffi—~ Webb vs. Donaldson and Farris, 394. 


RAILROAD. . 


1. Revenue, railroad—Hann. & St. Jo. R. R.—Sworn statement of president, 
assessment on basis of—Act of 1852 providing such basis of taxation not a con- 
tract with State—Assessment by Board of Equalization constitutional.—Under 3 3 
of the act of Sept. 20th, 1852, it became the duty of the president of the Han. 
nibal & St. Joseph R. R. Co. to furnish an annual statement under oath to the 
State auditor, showing the actual value of the railroad property, from which state. 
ment that officer shall assess the railroad State tax: Held that this provision 
did not amount to a contract between the State and company which rendered 
invalid the act of March 10th, 1871, (Sess. Acts 1871, p. 56,) subjecting the 
road to assessment for taxation by a special board of equalization ; and the 
latter act,so far as inconsistent with the former, repealed it.—State vs. Han. & 
St. Jo. R. R. Co., 148. 

2. Damages—Personal injuries by railroad to servant, caused by defective track 
— Duty of company to keep track safe—In suit against a railroad company by 
an employee, for personal injuries caused oy defective track, an instruction 
declaring defendants exempt from liability, notwithstanding its unsafe condi- 
tion, if plaintiff knew, or could by the exercise of ordinary diligence have 
known, of the state of the track, is properly refused. It is not the business 
of the servant to ascertain whether the machinery and structure of the road 
are defective; but the duty of the company is to keep them in safe condition ; 
and it is responsible for injuries resulting from such defect—Porter vs. Hap. 
& St. Jo. R. R. Co., 160. 

3. Railroads—Killing of stock caused by failure to fence—Question of negli- 
gence.—Where the petition charges that the killing of stock by a railroad 
company was caused by its failure to fence its road at a point where it was re- 
quired to fence, and where the accident occurred (Wagn. Stat., 310, 3 43) 
the question of negligence cannot be raised.—Cary vs. St. L., K.C. & N. RB 
R. Co., 209. 

4. Railroads—Failure to fence track—Killing of stock along uninclosed lands, not 
shown to be prairie land as well._—The failure of a railroad to fence its track through 
uninclosed land will not make it amenable for killing stock at that point unless 
the land was shown to be prairie land.—Id. 

5. Railroads—Patent smoke stacks— Fires communicated by particular engine— 
Proof as to fires caught from other locomotives.—In suit against araib 
road company for damage caused by the escape of sparks from a locomotive, 
testimony offered to prove the insufficiency of the engine or the negligence of 
the engineer by showing that fire had escaped from other locomotives of a 
similar pattern was rejected as collateral and incompetent.—-Coale vs. Hun. & 
St. Jo. R. R. Co., 227. 
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RAILROAD, continued. 

6. Damage—Destruction of property by fire escaping from locomotive—Presump- 
tion of negligence.—The settled law of this State is that proof of the destrue- 
tion of property, by fire escaping from a locomotive, raises a prima facie case 
of negligence, which defendant must rebut by proof showing absence of neg- 
ligence. Whether this is done is a question for the jury.—Id, 

1. Railroads—Escape of cinders,—In suit against a railroad for damages alleged 
to have been caused by sparks escaping from a locomotive, it is error—after 
evidence, by a defendant, of a proper equipment and careful management of 
the engine causing the fire—to permit proof, in rebuttal, of other fires produe- 
ed by sparks escaping from defendant’s engine, The sufficiency of the equip. 
ment and management of the engine occasioning the fire, is the only matter 
then in issue. (Coale vs. Hann. & St. Jo. R. R. Co., ante p. 227.)}—Lester ve. 
K. C., St. Jo. & C. B. R. R. Co., 265, 

8. Damages—Railroads—Escape of fire from locomotive—Variance—<Amend- 
ment.—Where the petition charges a railroad company with carelessly permit- 
ting fire to escape from its locomotive, proof that fire was thrown out, would 
amount only to a variance, which, at most, would require an amendment 
of plaintiff's petition, (Wagn. Stat., 1033, 3 1.)—Id. 

9. Railroad—Deductions from pay rolls of workmen of amounts due merchant 
for supplies—Implied assumpsit.—A railroad company having become liable 
to pay the wages of workmen employed by contractors(Wagn. Stat., 802, 3 10) 
deducted, on their pay rolls, charges for sundry goods theretofore furnished 
the men by a merchant under an agreement entered into by him with the con- 
tractors, On the rolls, and pursuant to the agreement, the amounts purchased 
were entered as payments made on the wages account and as due from the 
contractors tothe merchant; Held, that, being astranger to the agreement, the 
company was not liable to the merchant under it for such advances; and its 
deductions of the amounts due the merchant from the wages of the men would 
not, of itself, raise an assumpsié in his favor against it, And it would be liable, 
notwithstanding, to the employees for the unpaid balances. But they having 
acquiesced in that mode of settlement, the merchant could recover those 
sums from the company on an implied undertaking to pay the same.—Schuster 
vs. Kas. City, St. Jo. & Council Bluffs R. R. Co., 290. 

10. Damages—Injuries by railroad train— Contributory negligence— Causes, re- 
mote and immediate.—Although one injured by a railroad train was guilty of 
some negligence which contributed to tiie injury, yet if those in charge of the 
train might have avoided the injury by the exercise of ordinary care and pru- 
dence, the company would be liable, provided that the negligence of the one 
injured was the remote or incidental, and that of the road the direct, cause of 
the accident.—Whalen vs, St. L., K. C. & N. Rly. Co., 323. 

11. Damages by railroad to person—Loss of limb—Measure of damages, etc.-= 
In assessing damages for loss of limb caused by a railroad, the jury should 
consider tiie age, situation, bodily suffering and mental anguish of the persom 
injured, and the loss sustained by him in consequence, and the extent to 
which he was thereby disabled from self-support.—Id. 

12. Personal injuries by railroad—Negligence—Intoxication.--One standing in 

a state of intoxication, on a railroad track at the usual time of running of the 

train, and in a position of exposure, is guilty of negligence.—Id. 
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RAILROAD, continued, 

13. Railroads—Crossing used by passengers—Diligence of company and passen. 
gers— What necessary.—W here a railroad track is crossed by a path commonly 
used by passengers, trains should use great diligence to guard against acei- 
dent ; and a like diligence and caution devolves upon passengers.—Id. 

14. Railroad— Location on land not ceded—License for—Road not trespasser, when 
-~—Where a railroad is located on land other than that granted, but with the 
knowledge of the owner who makes no objection, but declares his intention to 
claim damages, the company cannot be held as a trespasser or wrong doer.— 
Hosher vs. K. C., St. Jo. & C. B. R. R. Co., 329. 

15. Railroads—Damages caused by surface water——By diversion of watercourse 
—Rule as to company’s liabilety.—Where damages caused by the construction 
of a railroad, result from the flooding of surface water, and not the diversion 
of a natural stream or water course, the company will not be liable, if, in such 
construction, the company is reasonably prudent and careful to avoid injury, 
(Munkers vs. Kansas City, St. Jo. & Council Bluffs R. R. Co., post p. 334.)—Id, 

16. Railroads—Relinquishment of right of way to road ‘‘along section line,” 
meaning of.—Uuder an agreement relinquishing toa railroad company a right 
of way one hundred feet wide, over a tract of land situated in two sections of 
a township, the railroad was to be located “on the section line.” .Held, that 
the company would not forfeit its right to the land, because its track was not 
laid immediately on and along the section line, provided that it was constructed 
within the limits of the one hundred feet, and that this strip embraced that 
line.—Munkers rvs. K. C., St. Jo. & C. B. R. R. Co., 384, 

17. Pleadings—Damages caused by diversion of stream ; by surface water—Va- 
riance.—W here plaintiff charges that his land was flooded and damaged by the 
diversion, by a railroad company, of a stream of water from its natural chan. 
nel, he cannot recover, on proof showiug that the injuries were caused solely 
by surface water. And the distinction between the cases and the relative lia- 
bility of the company sould be explained to the jury under appropriate in- 
structions.—Id. 

18. Damages—Liability of railroads for stock killed on unfenced track in wnin- 
corporated towns.—A railroad company will not be liable, without proof of neg- 
ligence, for the killing of stock along the line of its road where it passes through 
a town which has been properly platted and recorded and laid out into lots and 
blocks, and streets crossing the track, which have been dedicated as public 
highways, notwithstanding that the road, at the point of the disaster, is un- 
fenced. And it would make no difference in such case whether the town is 
incorporated or not. But the rule would be otherwise where the town exists 
only on paper and has no streets which are opened or used.—Gerren vs. Han. 
& St. Jo. R. R. Co., 405. 

19, Damages—Suit against railroad for—Suit after non-suit mus! be brought 
when.—Uuder 3 5 of the Damage act (Wagn. Stat., 520), the new suit brought 
against a railroad, after non-suit, must be commenced within one year after 
the date of the injury. Section 19 of the chapter concerning Limitations 
(Wagn. Stat., 919), authorizing the commencement of a new action within a 
year from date of non-suit, has no appiication to causes, the time for bringing 
which is not “ prescribed” by that chapter (2 19), but otherwise limited. (Jd. 


8 26.)--Iu. 
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RAILROAD, continued. 
20. Railroads—Damages—Stock killed— Uninelosed prairie land.—The failure of 
a railroad corporation to fence its track will render it liable in damages for in- 
juries to stock along the line of its road, without proof of negligence, where the 
evidence shows that the land at the point of the casualty was uninclosed and 
also prairie land. (Cary vs. St. L., K. C. & N. R. R., anée p. 209.)—Shelton vs. 
St. L., K. C. & N R. R. Co., 412. 
21. Master and servant—-Master liable for tortious acts of servant in line of his em- 
ployment—Averments as to.—The rule is firmly established that the master 
is civilly liable for the tortious acts of his servants whether of omission or 
commission, and whether negligent, fraudulent or deceitful, when done in the 
course of his employment, even though the master did not authorize or know 
of such acts, or may have disapproved of or forbidden them. (Garretzen ve. 
Duenckel, 50 Mo., 104.) But the act must be done not only while the ser- 
vant is engaged in the service he is employed to render, but it must pertain 
tothe particular duties of that employment, and this fact must be made to 
appear from the plaintiff’s petition. And a general averment that the acts of 
the servant were in the range of his employment is a conclusion of law and 
not sufficient. —Snyder vs. Han. & St. Jo. R. R. Co., 413. 
22. Railroad—Damage to child injured while getting on car afler invitation of 
employee—Liabilily of company.—A railroad company will not be held liable 
for injuries received by « child while attempting to get upon one of its cars, in 
consequence of an invitation from one.of its servants in charge of the car, 
where the evidence shows no authority on the part of the servant to permit 
persons to ride on the car, and it does not appear that the invitation or per- 
mission were in furtherance of the interests of the road, or connected in any 
manner with the service which the servant was employed to render.—Id. 
23. Railroads— When responsible for killing of person notwithstanding his con- 
tributory negligence.—Although one may be improperly or unlawfully on the 
track of a railroad, that fact will not discharge the company or its employees, 
from the observance of due care, and where he is run over by the train and 
killed, the company will be responsible if its officers could have avoided the 
accident by the exercise of ordinary caution and watclifuluess.—Isabel vs. 
Han. & St. Jo. R. R. Co., 475. 
24. Ruilroads—Negligence—Degree necessary to charge company incase of in 
fant.—Proof of a less degree of negligence will be necessary in order to charge 
a railroad company for injuries in case of an infant than in that of an adult. 
—Ii. 
25. Railroad private property—-Right to pass upon.—A railroad track is private 
property and except at highway crossings, persons have no right to pass 
upon it.—Id. 
26. Tramns—Diligenc in running—In town—Over crossings.—The same diligence 
is not imposed on the officers of a train in running it through the country at 
large, as in the streets of a town, or the crossings of a public highway.—Id. 
27. Railroads—Running over child—Care necessary to be exercised by compa- 
ny—Proximate cause-—In suit for damages against a railroad company for 
running over a child which had strayed upon the track, it appeared that 
the child was seen by the officers in time to avoid the collision, but mistaken 
for something else; and that by the exercise of a proper degree of care and 
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RAILROAD, continued. 
caution, they might, after first observing the object have discovered that it was 
a child in time to stop the train before the accident occurred. Held, that in 
such case, although some negligence might have been attributable to those 
having charge of the infant, it was not the proximate cause of the casualty, 
and the company would be liable.—Id. 

28. Ratlroads—Statutory requirement as to fencing——Failure to fence may be 
vhown wn case of killing of child, when.—Where the road bed of a railroad is 
laid near to a dwelling-house, and the child of the owner gets upon the track 
and is killed by the train, plaintiff may show, as an element of negligence on 
the part of the company, a failure to fence its track as required by the statute 
even though the primary object of the requirement was merely protection of 
cattle and other stock.—Id. 

29. Railroads—Fuilure to transport passenger to old depot—Knowledge of change 
by passenger— Contract held to be made in reference to change,when.—In suit 
against a railroad company for failing to carry plaintiff to its original depot, 
where it appeared that the company had abandoned its old depot for one, half 
a mile short of that terminus: Held, 1st. That although the change had been 
adopted only a few weeks prior to his purchase of ticket, yet, the running of 
the trains having been uniformly to the new depot since that change, will be 
considered as a usage of the company, in reference to which plaintiff must be 
held to have contracted. That @ fortiori, such is the case where plaintiff knew 
of the change at the time of procuring his ticket ; 2nd. That the question whether 
defendant had violated statutory requirements could not be raised in such a 
suit.—Martindale vs. K. C., St. Jo. & C. B. R. R., 508. 

30. Corporation, illegal act of —When may be investigated by private citizen, col. 
laterally.—The only exception to the rule which prohibits collateral inquiry by 
a private citizen into the supposed illegal acts of a corporation, is where such 
investigation is expressly authorized by the legislature.—Id. 

31. Railroad tar—Charter of Han. & St. Jo. R. R.—Act of Sept., 1852, not an 
irrepealable contract—Liability of road for Slate, county and school tax.——1. Un- 
der the act of September 20th, 1852 (Sess. Acts 1853, p. 15), the Han. & St. 
Jo. R. R. Co. was exempt from State taxation, except as provided in section 
3 of that act. But the act was not a contract between the State and the road, 
such as could not be altered or repealed by subsequent legislation. (State vs. 
Han. & St. Jo. R. R., ante p. 143.) 2. The exemption of the road under its 
charter of 1849 from county taxation, still remains in force. 3. Under the 
above acts the road is not exempt from school taxes.—Livingston Co. vs. Han. 
& St. Jo. R. R. Co., 516. 

32. Revenue—Railroad tazation—Section 3 of act of March \0th, 1871, not retro- 
spective.—Section 3 of the act of March 10th, 1871, touching taxation of rail- 
roads, (Sess. Acts 1871, p. 56) provided only for the assessment and collec- 
tion of taxes upon property theretofore subject to taxation, which through 
inadvertence it had escaped. It did not operate “ retrospectively,” in the 
sense of that word, as used in the State Constitution.—Id, 

83. Revenue—Railroad school taxes—Constr. 3 13, act of March, 1871.—It was d 
not intended by 2 15 of the act of 1871 (Sess. Acts 1871, p. 58) that railroads 

should pay schoul taxes in any other districts than those through which it 
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RAILROAD, continued. 
passed, or in which it held property, And the average rate of taxation spo- 
ken of in that section, on which to base the railroad tax, was to be made up 
from those districts, and none other. (Sess. Acts 1875, p. 129.)—Id. 

34. Revenue—Railroad county tax, under act of 1871,suit may be brought in name 
of county.—For railroad taxes assessed under the act of 1871, (Sess. Acts 1871, 
p. 56, suit is properly brought in the name of the county.—Id. 

35. Right given by railroad to transfer freight, ete.—Assignment of, when lawful 
—Repudiation of by railroad.—A contract with a railroad under which one 
has the right to transfer freight and passengers across a river, may be assign- 
ed with the consent of the company, and its assignment is a good considera 
tion fora note. If the company repudiate the assignment, that fact may be 
set up as a defense to the note; but ifthe defense be traversed by replication, 
judgment for defendant, without testimony, is error.—Early vs. Reed, 528. 

36. Railroad Corporation law— Enclosed or cultivated fields” not merely those 
protected by the owner with lawful fence.—The statute laying on railroad com- 
panies the obligation of fencing their tracks along “enclosed or cultivated 
fields” (Wagn. Stat., 310-11, 3 43,) does not require that the fields should ve 
protected by the owner with a lawful fence on other sides, in order to hold the 
roid for failure to fence the side adjacent to the road-bed. But the incursion 
of stock and injuries to crops must result from the failure of the company to 
erect such fence. Where caused by insufficiency of the fence put up by the 
owner, the company will not be responsible. —Biggerstaff vs. St. L., K. C. & 
N. R. R. Co., 567. 

See Common Carriers; Damages, 2; Eminent Domain, 1; Texas Cattle, 3. 

RECOGNIZANCE;; See Practice, criminal, 1. 

RECORD ; See Conveyance, 6; Equity, 4; Judgment, 2, 8, 4; Land and Land 
Titles, 10, 17; Mortgages and Deeds of Trust, 6, 

RECOUPMENT ; See Contracts, 8. 

REFERENCE; See Arbitration and Reference. 

RENT; See Landlord and Tenant. 

REPLEVIN. 

1, Replevin— Verdict— Failure to assess the value of property—Judgment order- 

ing return—Party entitled to receive property, when —A judgment for the re- 

turn of property in a replevin suit, under a verdict which fails to find the value 
of the property to be returned, is erroneous, but in the absence of any appeal 
therefrom is not void; and in such case, if the party recovering elects to have 
the property returned, and demands the same, he is entitled to receive it.— 

State ex rel. Johnson vs. Dunn, 64. 

. Replevin—Indemnifying bond—Solvency of suretiee—Damages.—Where only 
one of the sureties on the indemnifying bond in a replevin suit is a resident 
householder, the instrument may be technically defective, but if he be good 
for the amount of the bond, only nominal damages can be obtained for the 
breach.—Id. 

3. Replevin-—Indemnifying bond—Seal.—An indemnifying bond in a replevin 
suit need not be under seal.—Id. 

See Justices’ Courts, 8, 
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REPORTS OF DECISIONS. 

1. Missouri Sup. Ct. Reports— Cost of stereotyping and pay of reporter legitimate 
charges against State under act of 1868—Subsequent contract.—The act of 
March 5th, 1868 (Adj. Sess. Acts 1868, p. 44), required the publisher of the 
Supreme Court Reports (2 1) “to keep on hand a sufficient number of each 
volume of said reports, or to make such arrangements as to enable the legal 
profession of the State to obtain said reports at the prices fixed by said con- 
tract,” and (32) “to pay for the services of a reporter,” etc. Held, 
that under that act, and the contracts made thereunder, by the State 
with W. J. Gilbert, as publisher, he was authorized to adopt the plan of 
stereotyping the several volumes, the stereotype plates to be preserved in or. 
der to meet any subsequent demand for the volumes, in case the edition in 
print should “run short,” or become exhausted ; and that the expense of 
stereotyping and the salary of reporter were essential parts of the cost of 















































. publishing the Reports, and the State was liable for its proportion thereof.— 
State ex rel. Gilbert vs. McGrath, Secretary of State, 586. 

2. Supreme Court Reports out of print—Contract for reprinting under aet of 
March 8th, 1873.—The act of March 8th, 1873, (Sess. Acts, 1873, p. 30) made 
it the duty of the Secretary of State to furnish missing volumes of the Su. 
preme Court Reports to Circuit and County Clerks, and that officer was au- 
thorized under its provisions to eontract with W. J. Gilbert to reprint such of 
those volumes as were out of print. —IJd. 

RES ADJUDICATA; See Administration, 1, 8. 

RESCISSION ; See Conveyances, 2. 

REVENUE. 

1. County Collector—Settlements withCounty Court—Final settlements of, not con- 
clusive—Sureties of may be proceeded against, how.—The action of County and 
Probate Courts, in regard to settlements by administrators, guardians and cur- 
ators, is judicial, and, therefore, a final settlement with the court is con- 
elusive as long as it stands, and can be set aside only on appeal, or by bill in 
equity brought in the Circuit Court on the ground of fraud or mistake. But 
settlements between County Collectors and County Courts, are merely those 
between principal and agent, and not subject to the same restrictions as to 
subsequent investigation. Andin case of a County Collector, suit may be 
brought against his sureties without prior suit in equity to set aside the set- 
tlement.—State vs. Roberts, 402. 

See Insurance, Fire, 5; Railroads, 1, 31, 32, 33, $4; Special Taxes; Uni- 
versity, State, 1. 

ROADS, COUNTY. 

1. County roads--Commissioner appointed to let out contract for improving has 

no right todo the work himself—A commissioner who is appuinted by a 

County Court to “let out a contract” for certain road improvements, and to 

“ superintend the same,” and receives money to be used for that purpose, will 

be held responsible to the county for the money, if he fails to let ont the con- 

tract, and cannot relieve himself by showing that he did the work himself, and 
that the amount received was actually expended by him in the improvements. 

—Atchison County, vs. De Armond, 19. 
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ST. JOSEPH, CITY OF; See Corporations, Municipal, 2, 3, 4, 5. 

SALES; See Conveyances; Sheriff's Sales. 

SEAL; See Replevin, 3. 

SCHOOLS AND SCHOOL LANDS. 

1. Mechanic’s Lien—Public school house not subject to.—A school house and lot, 
the title to which is vested in the State Board of Education, is not subject to 
a mechanic’s lien. (Wagn. Stat., 907.)}—Abercrombie vs, Ely, 23. 

2. Schools—Sub-districts— Organization of towns with adjacent territory—Const, 
Stat.—Tervitory embraced in a school sub-district outside of, and adjvining an 
incorporated town, may be organized with it for school purposes under Art IJ, 
$2 1 etseg., of the schoollaw. (Wagn. Stat., 1262.) In such case a previous 
“mutual agreement” of the municipal and township boards, etc. as provided 
by 3 17,Id., p. 1267, is unnecessary. If, after the town sub-district is organized 
under the law, and Buards of Directors and of Education are duly elected and 
qualified, it becomes desirable to have additional territory from the township 
annexed for school purposes, it must be added in accordance with the provis- 
ions of 3 17.—State, ex rel. Bracken vs. Heiser, 540. 

See Contracts, 5, 6; Railroads, 31, 

SHERIFF'S SALES. 

1. Lands—Irregularities in judgment and execution affecting—Title of stranger 
thereto, not affected by.—Irregularities in the judgment and execution under 
which land is sold, cannot affect the title of one who is a stranger to those 
proceedings and has no notice of the irregularities at the time of his purchase. 
Whitman vs. Taylor, 127. 

2. Land, sale of, founded on constable’s nulla bona return, made in less than 
ninety days.—A sale of land under execution, issued on a transcript from a 
justice’s court, is not void, collaterally, by reason of the fact that the trans- 
cript was founded upon a constable’s return, made in less than ninety days 
from date of the execution.—Id. 

3. Sheriff's sale not void collaterally for inadequacy of price.—Mere inadequacy 
of consideration will not, of itself, render a sheriff's sale void in a collateral 
proceeding.—Id. 

4. Sheriff's sale—Combination of bidders will not vitiale unless designed to de- 
press bids.—Judgment creditors may agree among themselves that one of their 
number shall at the execution sale bid for all, and for an amount sufficient to 
indemnify themselves. And such a combination will not vitiate the sale unless 
made for the purpose of depressing the bids.—Boyd vs. Jones, 454. 

&. Evidence—Declarations of vendor of personal property after sale— When com- 
petent as against vendee.—The declarations of a vendor of personal property 
made by him while in possession after sale, are receivable against the vendee, 
as part of the res geste, to make out a case of fraud against his creditors. —Id. 

6. Evidence—Combination of parties to a deed to defeat creditors— Declarations 
of grantor after date of deed— Competent as against grantee, when—Combina- 

tion must be shown, etc.—Generally the declarations of a grantor, made after 

the execution of his deed, cannot be made use of to defeat it; but the rule is 
otherwise where the parties to the instrument have entered into a common 
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SHERIFF'S SALES, continued. 
scheme to hinder and delay the creditors of the maker, and the declarations 
are made by the grantor while engaged in the prosecution of that plan. But 
in such case the common design and undertaking must first be proved by evi- 
dence aliunde, before his declarations are admissible. The fact that the gran. 
tee subsequently assents to and joins in the fraudulent undertaking, will not 
render such declarations of the grantor, made prior to their confederation, 
competent to overthrow the deed.—Id. 

See Conveyances, 9; Execution, 1, 2; Judgment, 1, 5. 

SLANDER. 

1. Slander— Words actionable per se— Words not, but referring to character, trade 
etc.— What averments and proof necessary.—Generally, words which impute an 
indictable offense for which corporal punishment may be inflicted—such as a 
charge of larceny—are actionable per se, and in such case no special damages 
need be alleged or proved; but where the words are not actionable in then 
selves, and cannot be made so by inducement, and the ground of complaint 
is, that plaintiff has been injured in respect to his character and reputation, 
his business or occupation, he cannot recover without alleging that the words 
were spoken of him in relation to one of these particulars, and setting out 
and establishing special damages. (Curry vs. Collins, 37 Mo., 324.)—Rammell 
vs. Otis, 365. 

SPECIAL TAXES; See Corporations, Municipal, 7; Streets. 

SPECIFIC PERFORMANCE; Sce Equity, 4. 

STATUTE, CONSTRUCTION OF. 

See Apurnistration, 5, (Wagn. Stat., 120, 38; Wagn. Stat., 344, 2 16,) 7, (Wagn. 

Stat., 85, 3 7). 

Butts anp Norzs, 7, (Wagn. Stat., 270, 3 6;) 13, (Wagn. Stat., 661, 22 3, 4). 

Coxrract, 2, (Wagn. Stat., 783, 3 3; ) 3, (Wagn. Stat., 302, 3 10; ) 6, (Wagn. 
Stat., 1267, 3 13). 

Cosverances, 3, (Wagn. Stat., 278-9, 32 35, 36, 38; ) 8, (R. C. 1855, con- 
cerning Acknowledgments). 

Corporations, Municipat, 1, (Wagn. Stat., 1313; ) 5, (Sess. Acts 1865, 
433.) ‘ 

Crimes anp Ponisnuents, 1, (Wagn. Stat., 450, 3 32; ) 3, (Adj. Sess. Acts, 
1868, 221, g 12). 

Damaces, 3, (Wagn. Stat., 1372, 3 1). 

Evipence, 3, (Wagn. Stat., 278-9, 33 35, 36, 38; ) 5, (Wagn. Stat., 1372, 
2 1). 

Executions, 8, (Wagn. Stat., 605, 33 9, 14; Sess. Acts, 1873, 45; ) 5, (Wagn. 
Stat., 936, 3 19; ) 6,(Wagn. Stat., 935, 3 14). 

Forciste Entry anv Detainee, 4, (Wagn. Stat., 642, 3 3; id. 646, 3 27). 

Gasixe Contract, 1, (Wagn. Stat., 661, 33 2, 3). 

Guarpian and Warp, 3, (Adj. Sess, Acts, 1866, 83). 

Ivsvrance, Fing,.5, (Wagn. Stat., 732; 781, 34; 777-8, 3 44). 

Juvewent, 2, (Wagn. Stat., 188-9, 32 36,40; ) 4, (Wagn. Stat, 1037, 
220; 1034-5, 36; 1036, 319; 1037, 3 20; 1067, 3 33;) 6, (R. C. 1855, 
741-2, 3 21). 

Jvstices’ Covers, 1, (Wagn. Stat., 850, 3 19; ) 2, (Wagn. Stat., 81, 3 10; ) 

3, (Wagn. Stat., 817). 
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STATUTE, CONSTRUCTION OF, continued. 
Laxp anp Lanp Titres, 3, (Wagn. Stat., 917, 35; ) 5, (Wagn. Stat., 915- 
16, 22 1, 2; ) 7, (Wagn. Stat., 917, 35; ) 20, (R. C. 1855, concerning Aw 
knowledgments ; ) 26, (Wagn. Stat. 915, 31; 921, 3 32; ) 30, (915, 3 1). 
Liuitations, 3, 7, (Wagn. Stat., 917, 3 5; ) 138, (Wagn. Stat., 915, 31; 
921, 3 32; ) 14, (Wagn. Stat., 520, 3 5; 919, 32 19, 26; ) 17,(915, 31;) 
18, (Sess. Acts, 1867, 9; Wagn. Stat.; 1336, 3 24). 
Lis Penpens, 1, (Wagn. Stat., 905, 3 1). 
Mecuanro’s Lien, 1, (Wagn. Stat., 907, 3 1; ) 2, (Wagn. Stat. 912, 3 23; 
Sess. Acts, 1857, 668). 
Practice, civic—Appral, 4, (Wagn. Stat,, 814, 3 10). 
Practice, Civit—Partiks, 1, (Wagn. Stat., 850, 3 19). 
PRACTICE, CIVIL—PueapinGs, 7, (Wagn. Stat., 1015, 3 12; ) 8, (Wagn. Stat. 
1017, 3 15). 
Practice, Criminat, 3, (Wagn. Stat., 1091, 3 27). 
Quietine Titxes, 1, (Wagn. Stat., 1022, 33 53, 54). 
Rartroaps, 1, (Sess. Acts, 1871, p. 56; ) 3, (Wagn. Stat., 310, 3 48; ) 8, 
(Wagn., Stat., 1033, 3 1;) 9, (Wagn. Stat., 302, 310; ) 19, (Wagn. Stat., 
520, 35; id. 919, 33 19, 26; ) 31, (Sess. Acts, 1853, 15; ) 32, (Sess. Acts 
1871, p. 56; ) 33, (Sess. Acts, 1871, p' 58; Sess. Acts, 1875, p. 129; ) 34 
(Sess. Acts, 1871, p. 56; ) 36, (Wagn. Stat., 310-11, 3 43). 
Reports or Decisions, 1, (Adj. Sess. Acts, 1868, 44, 33 1,2; ) 2, (Sess. Acts, 
1873, 30). 
Revenve, 1, (Sess. Acts, 1871, 56). 
Scnoots anp Scnoot Lanps, 1, (Wagn. Stat., 907, 31; ) 3, (Wagn. Stat. 
1267, 3 13; ) 4, (Wagn. Stat., 1262, 33 1 e¢ seg.; id. 1267, 3 17). 
Swamp Lanps, 1, (Act of Feb. 28, 1855). 
Texas Carrie, 1, 2,3, (Wagn. Stat., 251, 33 1, ef seg. ; ) 1, (Sess. Acts, 1873» 
72; 3 9). 
University, Sratr, 1, (Sess. Acts, 1867, p. 9; Wagn. Stat., 1336, 3 24). 
Untawrut Derarner, 1, (Wagn. Stat., 651, 3 15). 
Witts, 1, (Wagn, Stat., 541, 3 16). 
STOCK ; See Stock, killing of; Texas Cattle. 
STOCK, KILLING OF; See Railroads, 3, 4, 18, 20. 
STREETS, 
1, Street improvement--Contract embracing independent streets—Non-paving of a 
part of the streets— Taz bills for work on finished streets—-Recovery on.—Where 
a contract for street paving embraces a number of disconnected streets, the fact 
that the paving on some of them is unfinished will not prevent recovery on 
special tax bills for'work on other streets where the work has been completed. 
Aud if the paving called for by the contract, has been completed on the par- 
ticular street, that is sufficient, regardless of the question whether the remain- 
der of the street is paved, or not.—Neenan v. Smith, 292. 
See Corporations, Municipal, 2, 3, 4, 5, 7. 
SUBROGATION ; See Mortgages and Deeds of Trust, 3. 
SURETIES; See Revenue, 2; Unlawful Detainer, 1. 
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SWAMP LANDS. 


1. 


Counties—Sale of swamp lands under mortgage given to counties for purchase 
money— Power of county to purchase at mortgage sale-——Under the act of Feb. 
ruary 28th, 1855 and the various previous acts relating thereto, the absolute 
title to the swamp lands in the different counties was vested in them respect. 
ively, and where purchased of the county with mortgage to secure the purchase 
money, the county has the right to buy them in equally as in the case of a pur- 
chase by a private mortgagee. Such a purchase is not to be confounded with 
the purchase of lands—such as state school lands—to which the counties never 
had any title. (Ray Co. vs. Bently, 49 Mo., 236; Holt Co. vs. Harmon, 59 Mo., 
165.)—Linville vs. Bohanan, 554. 


T. 


TENDER;; See Bills and Notes, 4, 5, 6. 
TEXAS CATTLE. 


1. 


ge 


Texas cattle—Transportation from one county to another, when prohibited— 
Construction of statute—Meaxure of damages.—Under a proper construction 
of the statute relating to Texas cattle (Wagn. Stat., 251, 3 1), if the cattle 
have not been kept in this State during the entire previous winter, the law for- 
bids their transportation from one county to another. The prohibition is not 
confined to those who ship or otherwise import the cattle into the State from 
without (see 3 9 as amended byactof March 21st, 1873, Sess. Acts, 1873, p. 72) 
Nor is the liability of the person, so transporting them, limited to the dam- 
ages resulting from disease communicated by them while under his control or 
caused by his want of proper care. The statute makes him liable for all dam- 
ages, direct or remote, caused by his wrongful introduction of the stock into 
acounty and without regard to the question of negligence or caution, (The 
epinion of the court did not contemplate a case of damage growing out of the 
subsequent introduction of the stock into another county, and by another and 
independent owner. )}—Wilson vs. K. C., St. Jo. & C. B. R. R. Co., 184. 

U. 8S. Constitution—Tezas Cattle Act no attempt to regulate inter-state com- 
merce.—The statute relating to Texas cattle (Wagn. Stat., p. 251 2 1), is not 
in violation of the provision of the U. S. Constitution (Art. I, 3 8), giving 
Congress power to regulate commerce among the several States, etc., by reason 
of the fact that it prohibits the introduction of all Texas cattle during certain 
seasons of the year. That measure was a necessary police regulation, to pre- 
vent the introduction of a contagious and dangerous disease, and in no proper 
sense an attempt to regulate inter-state commerce, although it might inci- 
dentally in some slight degree have an effect upon it.—Id. 

Texas cattle— Transportation of from one county to another by new owner after 
importation— Original introducer not liable.—Where Texas cattle are, dur- 
ing the prohibited season, brought by a railway company into one county of 
the State, and afterward transported by an owner, having no connection with 
the road, into another county, such transportation under the law (Wagn. Stat., 
251, et seg.) would be a new offense independent of the first, and for disease 
communicated by the cattle while in the county into which they bad been so 
transported, the company would not be liable. (See Wilson v. Kans. City, St. 
Jo. & Council Bluffs R. R., ante p. 184.)}—Surface vs. H. & St. Jo. R. R. Co. 
216. 
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TRESPASS; See Land and Land Titles, 9; Railroads, 14. 

TROVER;; See Practice, civil, Trials, 13. 

TRUST AND TRUSTEES; See Equity, 6,7; Executions, 5; Guardian and Ward, 
3; Mortgages and Deeds of Trust; Partuership, 1; Practice, civil, Trials, 13. 


U. 


UNIVERSITY, STATE; See Limitations, 18. 

UNLAWFUL DETAINER. 

1. Unlawful detainer—Appeal from justicesp—Summary judgment against sureties 
not allowed.—The statute concerning bonds on appeal from justices’ courts in 
suits of unlawful detainer, (Wagn. Stat., 651, 3 15) does not authorize a sum- 
mary judgment against the sureties on the appeal bond, as in ordiuary cases 
brought up from justices.—Powell vs. Camp, 569. 


Vv. 


VENDOR'S LIEN ; See Equity, 6. 

VENUE. 

1. Venue, change of—Application for at close of term.—An application for 
change of venue, left undisposed of at the end of the term, is simply con- 
tinued, and may be taken up and passed on at the next term. A new appli- 
cation is unnecessary.—Darby vs. Starke, 51, 

VERDICT ; See Bills and Notes, 1. 


Ww. 


WASTE; See Landlord and Tenant, 2. 

WILLS. 

1. Wills—Dower, devise in liew of—Acceptance or rejection by widow.— 
—Whiere a will contains a devise to the widow, in lieu of dower, under our 
statute concerning dower, (Wagn. Stat., 541, 3 16) no acceptance of the 
devise is required ; if nothing is done within a year after probate, the law pre- 
sumes her acquiescence ; but she may, at any time within the year, reject the 
will. 

As our law does not provide for her acceptance or election, such acceptance or 
election, if made, would amount to nothing, and she could, at any time within 
the year, reject the will, notwithstanding. And even where the will, in terms, 
requires “an acceptance” of its provisions, the rule is the same.—-Bretz vs. 
Matney, 444, 

WITNESSES. ‘ 

1. Witnesses—Husoand may lestify in ejectment for wife's land, when.—In eject- 
ment for land of which the wife is not the separate owner, the husband is a 
substantial party,-and may testify, so far as his own interests are concerned. 
—Cooper vs. Ord, 420. 

See Evidence, 5; Practice, civil, Trials, 11. 

































